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(Third  Circuit— Hancock  Co.,OMCircuit  Court— Deo.  Term,  1899.) 

Before  Price,  Norris  and  Day,  JJ« 
GEORGE  W.  WHITMAN  v.  JOHN  M.  SHEETS. 

"  Motion  to  quash  service  of  sumnwns^  heard  on  the  evidence — How 

ruling  of  court  questioned-^ 

(1).  When  a  motion  to  quash  the  service  of  summons  is  heard 
and  determined  upon  the  evidence,  the  finding  of  the  court 
on  the  facts,  can  only  be  called  in  question  by  motion  for 
new  trial,  challenging  the  finding  upon  suifioiency  of  the 
evidence. 

Attorney  exempt  from   service  of  summons  while   attending  prO' 

fessional  duties— 

(2).  A  summons  cannot  be  legally  served  upon  an  attorney  at 
law  to  answer  to  an  action  against  him,  in  a  foreign  juris- 
diction, when  called  therein  discharge  of  his  duties  a  such 
attorney  in  the  suit  of  a  client  there  pending.  And  such 
service  is  open  to  a  motion  to  quash. 

Same — Service  stands  until  impeached — 

(3).     Service  of  summons  thus  had, though  bad  upon  amotion 

to  quash,  does,  until  it  is  attacked  and    its   legality  is  im- 

peaclied  in  the  court  from  which    it   issued,    import   legal 

S6rvioe,and  if  not  objected  to  by  the  defendant  upon  whom 

it  is  served,  will  support  a  judgment  against  him. 

Same—Second  service  while  first  in  force^  invalid— 
(4).     Until  such  service  is  set  aside,  another  writ  in  the  same 
action  and  against  the  same  party,  cannot  be  legally  issued 
and  served  upon  him. 

Error  to  the  Court  of  ComrooD  Pleas  of  Hanoook  couDty. 

NORRIB,  J. 

The  petition  was  filed  in  the  office  of   the  clerk   of  the 
oonrt  of  oommoD  pleas  of  thii  county  against  divtrs  part* 
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WbitmaD  y.  Sheets. 

ies,  one  of  the  defendants  being  the  deferdantin  error,  John 
M.  Sheets.    The  petition  was  npon  an  aeoonnt. 

Precipe  for  sammons  was  filed  with  the  olerk,  and  servioe 
issued  in  the  asual  form  directed  to  the  sheriff  of  Hancock 
ooanty.  This  summons  was  served  npon  the  defendant  in 
error,  on  the  first  of  Angnst,  1809.  On  the  17tb  of  August 
the  defendant,  Sheets,  filed  his  motion  to  quash  the  servioe 
of  this  summons  fur  the  reason  that  he  is  a  resident  of  the 
oounty  of  Putnam,  state  of  Ohio,  and  by  profession  an  at- 
torney-at-law  in  full  practice.  That  when  the  summons 
was  served  on  him,  he  was  present  in  Hancock  county  for 
the  purpose  and  no  other,  of  representing  and  acting  as  at- 
torney for  a  litigant  in  a  case  then  to  be  heard,  and  which 
upon  said  first  day  of  August,  was  heard  by  the  circuit 
oourt  of  Hancock  county,  Ohio,  and  that  immediately  after 
the  hearing,  and  before  he  could  leave  the  court  house  in 
the  city  of  Findlay,  and  before  he  could  return  to  the 
oounty  of  Putnam,  the  summons  was  served  on  him,  and 
that  no  other  service  was  made. 

While  this  motion  to  quash  was  pending,  and  before  dis- 
position thereof  by  the  court  of  common  pleas,  and  while 
this  first  summons  was  subsisting,  another  summons  was 
issued  upon  the  same  petition,  and  on  the  7th  day  of  Sep- 
tember, 1899,  while  defendant,  John  M.  Sheets,  was  in 
Hancock  county,  the  second  summons  was  served  upon  him. 
The  other  defendants  have  never  been  served. 

The  defendaut,  Sheets,  filed  his  motion  to  quash  the  sum- 
mons served  cu  him,  un  the  7th  of  September,  1899.  The 
ground  of  the  last  motion  is  that  said  summons  was  issued 
and  served  upon  him  without  any  authority  of  law.  On 
the  26th  of  October.  1899,  both  motions  came  on  to  be  heard 
upon  the  evidence.  The  first  motion  was  supported  by  the  affi- 
davit of  the  defendant,  the  substance  of  which  I  have  re- 
cited. This  motion  was  sustained  and  the  first  service 
made  in  AuguRt  was  quashed.  To  this  finding  of  the  court 
and  order  sustaining  the  motion,  plaintiff  filed  no  motion 
for  new  trial. 

On  the  same  day  the  motion  to  quash  the  service  made 
on  September  7tb,1899,of  the  summons,  came  on  to  be  heard 
and  wai  submitted  to  the  court  upon  the  evidence.  The 
evideuoe  was  the  summons  served  August  Ist,  the  affidavit 
in  support  of  the  motion  to  Bet  that  servioe  aside,  the  find- 
ing and  judgment  of  the  court  sustaining  that  motion,  and 
the  summons  served  on  September  teventb,  and  the  ccurt 
made  its  finding  and  judgment,  sustaining  the  motion  as  to 
the  second  service  and  set  the  same  aeide^ 
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Plairjtff  filed  its  motion  for  a  d«w  trial  wbioh  was  over- 
ralod,  and  it  institutes  prooeedings  in  error  to  reverse  the 
finding  and  judgment  of  the  oomn>on  pleas.  The  errors 
assigned  are,  that  the  finding  of  the  court  is  not  sustained 
by  the  weight  of  the  evidence;  that  the  court  erred  in  sus- 
taining the  motion  to  quash  the  service  made  August  1st, 
1809,  the  first  service,  and  in  giving  its  judgment  in  sup- 
port of  said  motion,  and  error  in  sustaining  the  motion  as  to 
the  second  service  and  giving  a  judgment  in  support  thereof. 

We  are  not  at  liberty  to  review  the  finding  of  the  court 
upon  the  first  motion,  nor  the  judgment  upon  that  finding. 
The  evidence  upon  which  the  court  based  its  determination 
is  Lot  before  us,  no  motion  for  new  trial  having  been  pre- 
eented,  and  the  consideration  of  the  court  upon  the  faets, 
for  this  reason, is  not  chalJenged.  While  this  is  true,  we  can- 
not render  ourselves  oblivious  to  the  facts  presented  in  sup- 
port of  that  motion,  because  all  the  evidence  thereon  sub- 
mitted, the  court  finding,  upon  that  evidence  and  the  judg- 
ment upon  that  finding  were  received  as  evidence  in  support 
of  the  second  motion 'and  are  embodied  in  the  bill  of  excep- 
tions here  presented  to  reverse  the  proceedings  on  the  sec- 
ond  motion. 

The  action  of  the  court  upon  the  first  motion  is  in  accord 
with  the  rule  of  public  polioy,  which  in  the  proper  admin- 
istration of  justice  recognizes  the  necessity  of  safe  conduct  to 
suitors  and  counsel  to  and  from  jurisdictions  foreign  to 
those  of  their  resideuce  and  locality,  and  that  counsel  and 
elient  whose  presence  are  necessary  at  the  forum  wherein 
the  rights  of  the  suitoj  are  pending,  may  be  free  to  come 
^nd  go  without  incurriug  liability  or  bubmitting  to  incon- 
venience, which  otherwise  to  avoid,  he  must  abnent  himself 
from  the  jurisdiction  in  which  the  client's  interests  are  be- 
ing determined.  The  rule  applies  to  counsel  as  well  as  to  the 
suitor.  ft  requires  no  argument  to  reach  the  conclusion 
that  the  presence  of  counsel  i«  always  necessary,  and  at 
times  and  upon  occasions  far  more  necessary  than  the  pres- 
ence of  the  client  himself;  So  that  the  application  of  this 
rule  by  the  trial  court  in  support  of  the  first  motion  was  far 
from  erroneous.  The  objection  to  the  second  seivice  is  that 
it  was  made  while  the  first  service  subsisted,  while  the  first 
summons  was  in  performance  of  its  office.  In  this  case  the 
first  writ  had  not  become  lost,  was  not  destroyed  and  hence 
unavailable  for  use  at  the  proper  time;  but  it  had  been  used, 
it  had  been  served,  and  served  upon  the  same  party  upon 
whom  the  second  writ  was  served,  and  for  the  same  purpose. 
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By  the  poteuoy  and  oommand  of  the  first  writ,  the  defend* 
ant  was  then  in  oourt,  and  there  would  remain  antil  the 
fornm  from  which  the  writ  issued  would  otherwise  deter- 
mine. The  writ  was  not  lost,  or  destroyed  or  returned  not 
summoned,  but  was  returned  served ;  the  return  imported 
legal  servioe,  and  without  attaok  would  bear  a  judgment 
against  the  defendant  in  the  ease.  Now,  in  this  situation 
tbeseoond  writ  was  issued  and  the  second  service  \fas  made. 
A  majority  of  the  court  are  of  the  opinion  that  without  in- 
vading the  realm  of  technicality,  the  issuing  of  the  second 
writ  and  the  service  of  the  same  was  without  authority  of 
law.  And  that  while  the  service  of  the  first  writ  thus  sub- 
sisted, and  while  the  party  was  then  in  court,  no  other  writ 
to  perform  the  same  service  might  issue,  and  no  other  legal 
service  could  be  made.  Defendant  might  never  attach  the 
service,  or  if  he  did  attack  its  legality,  he  was  at  liberty  to 
withdraw  his  motion  and  submit  to  the  jurisdiction  ac- 
quired by  the  first  writ.  It  performed  its  office  until  the 
court  acted  upon  it,  and  while  performing  its  office,  another 
writ  could  neither  strengthen  its  efficacy  nor  destroy  its  ef- 
fect; the  two  could  not  be  co-ordinate  and  concurrent  and 
exist  together.  The  second  writ  could  not  wait  in  full 
strength  until  the  first  had  lost  its  potency.  If  the  first 
performed  its  office  until  otherwise  determined,  the  other, 
when  isdued  and  served,  had  no  office  to  perform. 

We  find  no  error  in  the  record  to  the  prejudice  of  the 
plaintiff  in  error,  and  the  judgment  of  the  common  pleas  ia 
affirmed. 

Day  J.,  does  not  agree  with  the  me^jority  of  the  court. 

W,  H,  McElwainCj  for  Plaintiff  ih  Error. 

John  M,  SheetSt  for  Defendant  in  Krror. 


(First  Circuit— Butler  Co.,  O.,  Circuit  Court— Oct.  Term,  1890.  > 

Before  Smith.  Swing  and  Gififen,JJ. 

KATE  C.  MINOR    v.    THE   BOARD  OF  CONTROL  OF  THE 

CITY  OF  HAMILTON  et  al. 

Petition  for  Street  Improvement— Signature  by  officers  of  corpora- 
tion without  express  authority  invalid— 

(1).  Where  a  petition  asking  the  proper  city  authority  for  the 
improvement  of  a  street,  is  signed,  among  other  property 
owners,  by  the  manager  and  secretary  of  a  company  whose 
property  abuts  on  such  street,  such  signaturt^  is  invalid 
where  it  appears  from  the  evidence,  that  those  officers  had 
no  express  authority  from  the   board    of   directors  of    said 
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company  to  sign  this  petition  and  thus  make  the  property 
of  the  company  liable  for  the  payment  of  this  assessment  if 
one  should  be  levied,  for  the  reason  thafc  it  was  not  shown 
to  be  within  the  scope  of  their  powers  as  such  officers,  or 
even  that  such  authority  had  theretofore  been  exercised 
by  them,  and  either  expressly  or  impliedly  been  ratified  by 
the  company. 

8ame—In$uJJleiency  of  petition  can  not  be  cured  as  to  third  parties 

by  subsequent  ratiflecUion — 

<3).  The  fact  that  the  company,  after  the  commencement  of  a 
suit  to  enjon  the  improyement  of  the  street,  did,  by  a 
resolutien  of  the  board  of  directors,  expressly  ratify  this 
Action  of  its  officers,  while  it  might  estop  such  company 
from  denying  the  yalidiy  of  the  act  of  such  officers,  can 
not  avail  to  affect  the  rights  of  other  parties.  The  question 
is:  was  there  a  petition  presented  to  (he  board  of  oontrol 
for  this  improvement  i)roperly  signed  by  the  property 
holders,  owning  a  majority  of  the  front  feet  abutting  on 
the  proposecl  improvement?  If  so,  the  board  was  author- 
ized to  act.    If  not,  it  Lad  no  such  right. 

Same — Improvement  must  be  in  accordance  with  petition  therefor, 
<8).  When  there  is  a  petition  presented  for  the  improvement 
of  A  particular  part  of  a  street,  the  city  authorities  have 
not  the  power,  acting  on  such  petition,  to  lengthen  or  de- 
crease tne  part  of  the  street  which  the  petition  seeks  to 
have  improved. 

Appeal  from  the  Ocnrt  of  Oommon    Pleas    of   Bntler 

•CODDty. 

Smith,  J. 

This  is  an  action  broaght  by  the  plaintiff  as  a  tax  payer 
of  said  city,  on  the  refusal  of  the  city  solicitor  on  her  re* 
qneat  to  do  so,  against  the  board  of  control  of  4iaid  city  and 
the  membera  thereof,  seeking  to  enjoin  them  from  award- 
ing, or  entering  into  any  contract  by  virtue  of  proceedinga 
then  pending  before  said  board,  for  the  paving  of  Second 
street  in  said  city,  from  the  north  side  of  Oourt  street  to 
Black  street. 

We  state  the  conclusions  at  which  we  have  arrived  after 
a  consideration  of  the  evidence  submitted  in  the  case,  very 
briefly. 

First:  We  find  that  the  petition  in  the  case,  which  waa 
the  predicate  and  foundation  of  the  proceedings  taken  by 
the  board  of  control,  was  not  signed  by  the  property  holders 
owning  a  majority  of  the  front  feet  on  the  part  of  the  street 
which  the  petition  asked  to  be  improved,  or  of  that  part  of 
said  street  which  waa  ordered  by  the  board  to  be  improved. 
It  ia  oonceded  that  to  make  such  a  majority,    the  property 
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of  the  Nilei  Tool  Works  Company,  which  abutted  thereon, 
or  Bome  part  thereof,  shonld  have  been  ret)reBented  on  inch 
petition — that  is,  that  the  company,  the  owner  thereof, 
shoald  have  legally  signed  the  same.  It  is  trne,  that  snch 
petition  was  signed  in  tbis  form: 

TheNiles  Tool  Works  Company, 

By  B.  C.  McEinney,  General  Manager  and  Treasorer; 
James  C.   CuUon,  Secretary". 

We  find,  however,  from  the  evidence,  that  those  officers 
had  no  express  authority  from  the  board  of  directors  of  said 
company  to  sign  this  petition,  and  thas  make  the  property 
of  the  company  liable  for  the  payment  of  this  assessment 
if  one  should  be  levied,  for  the  reason  that  it  was  not  shown 
to  be  within  the  scope  of  their  powers  as  such  officers,  or 
even  that  snch  authority  had  theretofore  been  exercised  by 
them,  and  either  expressly  or  impliedly  been  ratified  by  the 
company.  The  fact  that  the  company  in  this  case,  after  the 
commencement  of  this  suit,  did,  by  a  resolution  of  the  board 
of  directors,  expressly  ratify  and  confirm  this  action  of  its 
officers,  while  it  might  estop  such  company  from  denying 
the  validity  of  the  act  of  such  officers,  can  not  avail  to  alBPect 
the  rights  of  other  parties.  The  question  in  this  case  is-— 
was  there  a  petition  presented  to  the  board  of  control  for 
this  improvement  properly  signed  by  the  property  holders 
owning  a  majority  of  the  front  feet  abutting  on  the  pro- 
posed  improvement  ?  If  so,  the  board  was  authorized  to 
act.  If  not,  it  had  no  such  right.  And  we  find  that  such 
jwas  not  the  case. 

This  conclusion  would  render  it  unnecessary  for  us  to 
consider  other  claims  made  by  the  plainti£F,  as  matters 
which  would  invalidate  the  proceedings  in  the  case,  but  we 
mention  one  or  two  which  seem  *  to  as  to  be  of  a  serious 
character. 

The  petition  which  was  presented  to  the  board  of  control, 
March  28,  1899,  prayed  for  the  improvement  of  Second 
street,  from  the  south  side  of  Court  street  to  the  north  side 
of  Black  street.  On  the  12th  of  April  following,  the  city 
engineer,  by  resolution  of  the  board,  was  instructed  to  re- 
port  plans,  specifications  and  estimates  of  the  cost  of  im- 
proving that  part  of  the  street  petitioned  for.  It  appears 
that  this  was  never  done;  and  for  this  alleged    reason:  that 
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a  petition  had  been  pending  some  time  previous  before  the 
board  for  the  improvement  of  Second  street  from  Black 
street,  much  farther  sonth  than  Court  street,  and  the  en- 
gineer had  prepared  plans,  speciJBcations  and  estimates  for 
that  improvement,  but  this  proceeding  bad  been  aband- 
oned. On  April  12,  after  the  adoption  of  the  resolution 
directing  the  engineer  to  prepare  plans,  specifications  and 
estimates  for  the  improvement,  it  appears  that  he  reported 
a  modification  of  his  former  report,  making  it  applicable  to 
that  part  of  Second  street  between  the  north  side  of  Court 
street  and  the  north  side  of  Black  street.  That  seems  to 
have  been  done  by  bim  of  bis  owr.  motion,  and  for  tbe  rea. 
SOD  that  he  was  of  the  opinion  that  it  would  be  better  to 
make  the  improvement  in  this  way,  rather  than  in  the  man- 
ner petitioned  for,  and  for  which  he  was  instructed  to  pre- 
pare the  plans,  specifications  and  estimates.  Thereupon, on 
the  same  day,  the  board  of  control  passed  a  resolution  de- 
claring it  necessary  to  improve  Second  street  ''from  Court 
street  to  Black  street".  This  probably  may  have  meant 
from  the  north  side  of  Court  street  to  the  south  side  of 
Black  street,and  on  May  9tb,1899,said  board  passed  an  or- 
dinance to  improve  Second  street  from  the  north  side  of 
Court  street  to  the  north  side  of  Black  street. 

It  seems  quite  clear  that  in  many  respects  those  proceed- 
ings  are  exceedingly  irregular,  to  sa'y  ihl  least.  Manifestly 
the  petitioners  for  the  improvement  of  this  street  are  not 
getting  what  they  asked  for.  They  desired  to  have  the  im- 
provement extend  to  the  south  side  of  Court  street,  and  this 
is  what  tbe  board  in  the  first  instance  proposed  to  do  and 
required  the  engineer  to  report  plans  and  estimates  of  the 
cost  of  the  improvement  to  be  presented  to  council  for  ap- 
proval or  rejection.  It  is  essential  that  this  be  done  be- 
fore the  improvements  are  commenced.  It  was  not  done  in 
this  case  as  directed.  It  is  to  be  presumed  that  the  peti- 
tioners knew  what  improvement  they  desired  made, and  that 
they  were  waiting  to  be  assessed  for  the  making  of  that 
particular  improvement, and  no  other.  We  are  of  the  opin- 
ion then,  though  no  authorities  were  cited  to  us  on  this 
point,  that  when  there  is  a  petition  presented  for  the  im- 
provement of  a  particular  part  of  the  street,  that  the 
oorrmiOHT,  1900,  bt  oabl  a.  jahv. 
TOU   20—2 
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board  of  control  has  not  the  power,  acting  on  sach  petition, 
to  lengthen  or  decrease  the  part  of  the  street  which  the  pe- 
tition seeks  to  have  improved.  And  as  this  was  done  in 
this  case,  the  whole  subsequent  proceedings  were  invalid, 
without  reference  to  the  difference  between  the  provisions 
of  the  resolution  declaring  the  intention  to  improve,  and 
the  ordinance  providing  for  the  improvement. 

The  board  of  control  then,  having  no  right  to  proceed  to 
improve  this  street  on  the  petition  filed,  the  plaintiff  as  a 
tax  payer  of  the  citj,  has  a  right  to  enjoin  the  proposed 
improvement.  If  the  board  has  not  the  right  to  improve, 
the  assessments  will  be  invalid,  and  the  city  itself  will  have 
to  pay  the  cost  of  it.  And  this  affords  good  ground  for  the 
maintenance  of  an  action  by  the  solicitor  of  the  city,  or,  on 
his  refusal  to  bring  it,  for  one  brought  on  behalf  of  the  city 
by  a  tax  payer. 

Millikin,  Shotts  &  Millikiriy  for  Plaintiff. 

Neal,  and  Morey,  Andrews  &  Morey,  for  Defendant. 


(Second  Circuit— Franklin  Co.,O.,0ir't  Court— Jan. Term,  1900.) 

Before  Summers,  Wilson  and  Sullivan,  JJ. 

ALLEN  V.  JOHNSON. 

Note  paid  before  maturity  must  be  eaneelled—If  after  payment 
stolen  or  lost,  maker  liable  to  innocent  endorsee— 
(1).    It  is  the  duty  of  the  maker  of  a   negotiable   Instrument 
when  he  pays  it  before  maturity  to  oanoel  or  destroy  it.    If 
he  neglects  to  do  so,  and  it  is  payable  to  bearer,  or  bears  a 
genuine  endorsement  in  blank  or  to  bearer    and    is  trans- 
ferred to  a  partv  who  takes  it  before  maturity,  for  a  valu- 
able oonsideration,  in  the  usual  course  of   trade,  without 
knowledge  that  it  had  been  paid,  such  payment  is   no   de- 
fense in  a  suit  upon  it  by  the  transferee. 
Defense  of  payment  by  maker-^What  must  «tete— 
(2).    In  an  action  by  an  endorsee  upon  a  negotiable  note,  ob- 
tained before  due,  against  the  maker,  an  answer   averring 
only  that  the  note  had  been  ^aid  and  taken  up  and  then  lost 
or  stolen  is  demurrable,  it  being  essential  to  a  good  defense 
to  aver  also  that  the  endorsee  had  knowledge  of  the   facts 
thus  pleaded,  or  that  he  gave  no  value. 
Note  given  for  Patent  RightyWritten  across  face  cm  such  under  Stat- 
ute^ J^ect—Defenses— 

(8).  The  defenses  which  may  be  made,  by  virtue  of  the  provi- 
sions of  nee.  3178,  R.  S.,  to  a  negotiable  instrument,  having 
written  across  its  face  ''^iven  for  a  patent  right'\  are 
limited  to  such  matters  of  defense  as  grow  out  of  the  trans- 
action in  which  the  instrument  originated. 
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Error  to  the  Oonrt  of  Oommon  Pleaa  of  Franklin  connty. 

The  plaintiffs  in  error,  Richard  Allen  and  Dal  ton  Allen, 
brought  snit  as  endorsees  against  the  defendants  in  error, 
Cary  W.  Johnson  and  Davie  Qill,  as  makers,  and  Samuel 
H.  Cochran,  as  endorser,  on  a  promissory  note  of  which 
and  of  the  endorsements  thereon  the  following  is  a  copy : 
^'$300.00         Westerville,  Ohio,  September  10th,  1895. 

"'November  1st,  1897,  after  date,  we  or  either,  promise 
to  pay  to  the  order  of  Samnel  H.  Oochran  thiee  hundred 
dollars.  For  value  received,  negotiable  and  payable  with- 
out defalcation  or  discount  and  with  interest  from  date,  at 
the  rate  of  8  per  cent,  per  annum,  and  if  the  interest  be  not 
paid  annually  to  become  as  principal  and  bear  the  same  rate 
of  interest.     This  note  given  for  patent  right. 

**Oary  W.  Johnson, 
'•Davis  Gill." 

''Paid  on  the  within  note  December  3,  1896,  $60.00. 

''S.  H.  Oochran/' 

The  plaintiffs  averred  in  their  petition  that  Oochran  had 
endorsed  and  delivered  the  note  to  them  before  due;  that 
on  the  date  it  became  due  it  was  presented  to  the  makers 
and  payment  thereof  demanded  and  refused, and  that  it  wa» 
then  protested  for  non-payment,  of  which  Oochran  had  due 
notice. 

Johnson  answered  that  he  had  paid  the  note  before  due 
by  payment  to  the  payee,  who  surrendered  the  note  to  him 
and  that  thereafter  he  either  lost  the  note,  or  it  was  stolen. 

Gill  makes  a  similar  answer,  with  the  additional  aver- 
ment that  Johnson  was  principal,  and  he  surety. 

Oochran  denies  demand  and  protest  and  notice  of  protest, 
and  avers  that  from  failure  thereof  he  is  discharged. 

No  other  or  further  defenses  are  made.  General  demur- 
rers were  interposed  to  the  answers  of  Johnson  and  Gill 
and  were  overruled,  and  the  plaintiffs  then  filed  replies 
which  were  general  denials  to  the  answers  of  Johnson  and 
Gill. 

On  the  trial  the  court,  over  the  objection  of  plaintiff,  ad- 
mitted testimony  tending  to  prove  payment,  and  charged  to 
the  effect  that  the  plaintiff  could  not  recover  if  the  jury 
found  that  the  note  had  been  paid  as  averred  in  the  answer, 
and  refused  to  charge  as  requested  by  plaintiff  to  the  effect 
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that  the  defenses  that  the  defendants  could  make  because  of 
the  note  having  been  given  for  a  patent  right,  were  limited 
to  snch  matters  of  defense  as  grew  oat  of  the  transaction  in 
which  the  note  originated ;  and  to  the  effect  that  it  is  the 
daty  of  a  party  making  payment  on  a  negotiable  instrument, 
to  see  that  the  same  is  endorsed  as  a  credit  on  the  note,  and 
to  take  up  and  cancel  the  note  when  paid;  and  that  if  he 
neglect  so  to  do  he  is  estopped  to  plead  such  payment  as 
a  defense  against  one  who  takes  it  for  value  in  the  usual 
course  of  business  before  due  and  without  notice. 

The  plaintiffs  also  requested  the  court  to  give  the  follow- 
ing charges: 

*'6.  I  charge  you  that  if  the  note  sued  upon  by  the 
plaintiff  in  this  action  was  lost,  or  stolen  from  the  defend- 
ants, Cary  W.  Johnson  and  Davis  Gill,  and  was  thereafter 
endorsed  by  the  defendant,  Samuel  H.  Cochran,  to  the 
plaintiffs  in  this  action,  for  a  valuable  consideration  before 
due,  without  the  plaintiff  having  any  notice  of  the  notes 
being  stolen  or  lost,  or  without  plaintiff  being  guilty  of  bad 
faith  or  fraud,  the  plaintiff  is  entitled  to  recover  in  this  ac- 
tion the  amount  the  note  shows  due.." 

^'^8.  If  the  defendant,  Gary  W.  Johkison,  paid  said  note 
in  suit  on  or  about  July  1st,  '96  to  the  defendant,  Samuel 
H.  Oochran,  and  the  note  was  not  cancelled,  but  permitted 
to  remain  in  Cochran's  hands,  and  he  thereafter  transferred 
it  to  the  plaintiffs  by  endorsing  it  in  the  regular  course  of 
trade  before  due,  and  they  took  the  same  for  value  without 
notice  of  such  payment,  they  are  bona  fide  holders  there- 
of, discjharged  of  said  defense,  and  may  recover  the  amount 
thereof  notwithstanding  such  prior  payment." 

These  charges  also  the  court  refused  to  give 

No  proof  was  made  of  demand,'  protest  and  notice  to 
Oochran.  The  testimony  tended  to  prove  payment  by 
Johnson,  and  showed  without  contradiction  that  the  plaintiffs 
obtained  the  note  from  Cochran  before  due  in  the  usual 
course  of  trade,  and  without  knowledge  or  notice  of  any  facta 
tending  to  prove  such  payment. 

SUMMEBS,  J. 

Section  8178,  Revised  Statutes,  reads:  '*A  promissory 
note,  or  other  negotiable  instrument,  the  consideration  for 
which  consists,  in  whole  or  in  part,  of  the  right  to  make,  use, 
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or  vend  a  patent  invention,  or  an  invention  claimed  to  be 
patented,  eball  have  written  or  printed,  prominently  and 
legibly,  aoroes  the  faoe  thereof,  and  above  the  signature 
tbereto,  the  words,  'given  for  a  patent  right';  sach  instru- 
ment, in  the  hands  of  any  purchaser  or  holder,  shall  be  sub- 
ject to  the  same  defenses  as  it  would  be  in  the  hands  of  the 
original  owner  or  bolder;  and  any  person  who  purchases  or 
becomes  the  holder  of  a  promissory  note,  or  other  negotiable 
instrument,  knowing  it  to  have  been  given  for  the  consid- 
eration aforesaid,  shall  hold  the  same  subject  to  such  de- 
fenses, although  the  words  'given  for  a  patent  right'  are 
not  written  or  printed  upon  its  face.'' 

The  contention  of  the  defendants  Johnson  and  Qill  ia 
that  the  note  sued  on,  in  the  hands  of  the  original  holder 
or  payee,  would  be  always  subject  to  the  defense  of  payment, 
and  that  therefore,  under  the  section,  the  note  sued  on  was 
aul' ject  to  this  defense  although  it  may  have  been  transferred 
to  the  plaintiffs  by  endorsement  of  the  payee  for  value  be- 
fore due  in  the  usual  oour8e,and  without  notice  or  knowlege 
that  it  had  been  paid. 

Three  questions  are  presented.  First:  Did  the  fourt  err 
in  overruling  the  demurrers  to  the  answers  of  Johnson  and 
Gill? 

Second :  Do  the  transferees  of  a  negotiable  promissory 
note,  who  receive  the  same  bona  fide  for  value  without  notice 
and  before  maturity,  hold  the  same  free  from  a  defense  that 
the  note  had  been  paid  to  the  payee  prior  to  such   transfer? 

Third :  Do  the  transferees  of  such  a  note,  given  for  a 
patent  right  and  having  written  or  printed  across  its  face 
the  words,  ''given  for  a  patent  right",  hold  the  same  free 
from  such  a  defense? 

Does  the  answer  state  a  defense? 

''The  mere  possession  of  a  negotiable  instrument,  pro- 
duced in  evidence  by  the  endorsee,  or  by  t)ie  assignee  where 
no  endorsement  is  necessary,  imports  prima  facie  that  be 
acquired  it  bona  fide  for  full  value,  in  the  usual  cquree  of 
business  before  maturity,  and  without  notice  of  any  circum- 
stance impeaching  its  validity;  and  that  he  is  the  owner 
thereof  entitled  to  recover  the  full  amount  against  all  prior 
parties.  In  other  words,  the  production  of  the  instrument 
and  proof  that  it  is  genuine  (where  indeed  such  proof  is  nee- 
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essary),  prima  facie  eBtablishes  his  case;  and  he  may  there 
rest  it.'' 

Daniel  on  Negotiable  Instrnments,  section  812. 

But  the  principle  is  well  established  that  if  the  maker  or 
acceptor,  who  is  primarily  liable  for  payment  of  the  instrn- 
ment,  or  auy  party  bound  by  the  original  coneiderition, 
under  a  pleading  admitting  of  such  proof,  proves  that  the 
instrument  has  been  lost  or  stolen,  or  thnt  there  was  fraud 
or  illegality  in  the  inception  of  the  instrument;  or  if  the 
circumstances  raise  a  strong  suspicion  of  fraud  or  illegality, 
the  owner  must  then  respond  by  showing  that  he  acquired 
it  bona  fide  for  value,  in  the  usual  course  of  business,  while 
current,  and  under  circumstances  which  create  no  presump- 
tion that  he  knew  the  facts  which  impeach  its  validity. 

Daniels  on  Negotiable  Instrnments,  section  815;  Com- 
missioners, etc.,  V.  Olark,  94  U.  S.,  279-285;  Pana  v. 
Bowler,  107  U.  8.,  529-541;  King  v.  Doane,  139  U.  8., 
166,  173;  Jones  v.  Gordon,  2  App.  Oas.,  616. 

This  is  the  rule  laid  down  in  Davis  v.  Bartlett  and  St. 
John,  12th  Ohio  8t.,  534,  and  in  Johnson  v.  Way,  27  Ohio 
St.,  374. 

That  such  is  the  rule  of  evidence  established  by  the  cases, 
English  and  American,  is  apparent,  but  it  is  not  so  easy  to 
determine  what  facts  must  be  pleaded  in  the  answer  to  admit 
evidence  that  calls  for  an  application  of  the  rule. 

The  question  is  noticed  but  not  determined  in  Kitchen  v. 
Loudenback,  3  O.  O.  0.,  228;  48  Ohio  St.,  177. 

In  Lane  v.  Krekle,  22  Iowa,  399,  407,  Judge  Dillon, 
after  stating  the  above  rule,  said:  "But  this  is  a  rule  re- 
lating to  evidence,  and  not  to  pleading.  Where  the  action 
is  by  a  person  not  a  payee,  it  is  necessary  to  allege  notice  of 
the  facts  pleaded  in  defense,  or  that  the  holder  gave  no 
value,  or  received  the  paper  after  due.  And  this  precise 
point  was  so  ruled,  as  will  be  seen  on  a  careful  examination 
in  Olapp  V.  Oedar  Oounty  (5  Iowa,  15,  59).  And  see  also, 
Uther  V.  Rich,  10  Ad.  &E1.,  784,  s.  c,  37  Bug.  0.  L., 
232283,  per  Lord  Denman;  Fitch  v.  Jones,  85  Id.,  238,  s. 
c,  5  El.  &  Bl.,  238;  Bailey  v.  Bidwell,  13  M.  &  W.,  73." 

In  the  First  National  Bank  of  Huntington,  Indiana,  v. 
Ruhl  et  al.,  122  Ind.,  279,  it  is  held:  To  an  action  by  the 
endorsee  of  a  promissory  note,  an  answer  showing  that  the 
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note  was  obtained  by  fraud,  withoat  alleging  notice  to  the 
plaintiff,  states  a  prima  facie  defense,  and  the  plaintiff  in 
reply  most  show  that  be  is  a  good-faith  purchaser. 

To  the  same  effect  is  Thamling  v.  Duffey,  14  Montana, 
567;  43  Am.  St.  B.,66S. 

The  holding  that  the  rule  is  one  relating  to  the  evidence 
and  that  it  does  not  affect  the  rules  of  pleading  seems  to  bo 
Buppoited  by  the  better  reason. 

In  Uther  v.  Bich,  supra.  Lord  Denman,  0.  J.,  says: 
"The  only  proper  mode  of  implicating  the  plaintiff  in  the 
alleged  fraud  by  pleading,  is  to  aver  that  he  had  notice  of 
it,  leaving  the  circumstances  by  which  that  notice  is  to  be 
proved,  directly  or  indirectly,  to  be  established  in  evidence; 
and  we  cannot  treat  the  allegation,  that  the  plaintiff  was 
not  a  bona  fide  holder,  as  equivalent  to  such  an  averment.'* 

In  Bailey  v.  Bidwell,  supra,  the  action  was  on  a  promis- 
sory note  by  the  indorsee  against  the  maker.  The  third  plea 
was  that  the  note  was  illegal  in  its  inception  and  that  the 
plaintiff  took  it  without  value.  The  fourth  plea  averred 
the  same  illegality,  and  that  the  plaintiff  took  the  note  with 
notice.  The  fifth  plea  also  averred  the  same  illegality,  and 
that  plaintiff  took  the  note  after  it  was  due.  To  each  of 
these  pleas  the  plaintiff  replied  de  injuria.  On  the  trial 
the  illegality  being  proved,  the  judge  charged  that  the  onus 
is  cast  upon  plaintiff  of  proving  that  he  gave  value.  It 
was  contended  that  this  was  error;  that  the  question  upon 
whom  is  the  burden  of  proof,  should  be  decided  on  the  form 
of  the  issue,  which  was  an  aflSrmative  allegation  by  the  de- 
fendant, that  the  payee  endorsed  to  the  plaintiff  without 
value;  and  that  to  sustain  the  charge  would  be  to  hold  that 
the  plaintiff's  proof  is  to  be  regulated,  not  by  the  form  of 
the  issue,  but  by  the  question  whether  a  certain  arrange- 
ment, of  which  he  knew  nothing,  wan  illegal  or  not,  and 
which  is  to  afford  a  presumption  against  him.  In  the  opin- 
ion, Alderson,  B.  says:  "It  appears  to  me  that  though  the 
defendant  is  bound  to  aver  in  bis  plea  both  the  illegality 
and  want  ot  oonsideration,  yet  if  be  proves  the  illegality, 
and  the  plaintiff  does  not  prove  the  giving  of  the  consider- 
ation, the  plea  is  maintained,  because  the  proof  of  the  ille- 
gality shows,  prima  facie,  that  the  instrument  is  without 
consideration.      The  statement  of  the  plaintiffs  being  en- 
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dorsee,  in  the  declaration,  ia  an  ambigaous  statement;  it 
may  mean  that  he  is  the  mere  endorsee,  or  the  endorsee  for 
value.  Then  the  defendant  in  his  plea  says:  'It  is  an 
illegal  bill,  and  I  put  it  in  issue  whether  you  are  an  en- 
dorser for  value.'  The  illegality  being  established  in  evi- 
dence, it  then  lies  upon  the  plaintiff  to  answer  the  challenge 
as  to  the  value  given  by  him,  which  in  this  case  he  has  not 
done." 

In  Fitch  v.  Jones,  supra,  the  action  was  on  a  promissory 
note  by  the  endorsee  against  the  maker.     Plea:  that  the 
defendant  made  the  note  and  delivered  it  to  the  endorser  in 
payment  of   a    bet  on   the  amount  of  hop  duty;    and  that 
plaintiff  took    it  when    overdue,  without    value,  and    with 
notice  of  the   premises.     The   plaintiff  took  issue  thereon 
No  question    is  made  on  the  pleadings,  but,  on  the  trial, 
Ooleridge  J.,  in   summing  up,  stated  that  it  lay  on   the  de- 
fendant   to  prove  the  absence  of  consideration.    The  jury 
found  for  the  plaintiff,  and  it  was  contended  that  this  direc- 
tion was  erroneous,  and  what  Lord  Campbell  C.    J.  says  in 
the  opinion  is  helpful  in  determining  the  question  of  plead- 
ing.    He  says:     *'The  other  question  is  one  of  general  im- 
portance.    It  is,  whether   in  such   a  case  as  this,  it  lies  on 
the   plaintiff  to  show   that    there  was  consideration  for  the 
endorsements,  or   on  the  defendant  to  show  that   there  was 
none;   or  in  other  words  whether  ihe  facts  proved  raised  a 
presumption   that   there  was  no   consideration.      It  is  clear 
that,  when   there   ia  illegality  or  fraud  shown  in  a  previous 
holder,  a  presumption  that  there  is  no  consideration  for  the 
endorsement  does  ariae;  for  the  person  who  is  guilty  of  il- 
legality or  fraud,  and  knows  that  he  cannot  sue  himself,  is 
likely  to  hand  over  the  instrument  to  some  other  person  to 
sue  for  him.     It   is  not  properly  that  the  burthen  of  proof 
as  to  there  being  consideration  is  shifted,  but  that  the  de- 
fendant, on  whom  the   burthen  of  proof  that  there  was  no 
consideration  lies,  has  by  proving  fraud  or  illegality  in  the 
former  holder  raised  a    prima  facie  presumption  that  the 
plaintiff  is  agent  for  that  holder,  and  has  therefore,  unless 
that  presumption  be  rebutted,  proved   that  there   was  no 
consideration.     But  no  such  presumption  arises  where  there 
was    in  the  former  holder  a   mere    want  of  consideration, 
without  any  illegality  or  fraud." 
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The  making  oF  the  note  and  ite  endorBoment  and  de- 
liverj  to  the  plaintiffs  not  being  denied,  their  action 
could  be  defended  against  only  by  an  answer  setting 
np  new  matter  impeaching  their  title,  as  that  the  note 
had  been  paid  and  lost  and  that  they  took  it  with  knowl- 
edge of  the  facts,  or  without  value,  or  after  maturity. 
And,  as  is  said  in  effect  by  Mr.  Justice  Clifford  in  Com- 
missioners V.  Clark,  supra,  and  by  Lord  Campbell  C.  J. 
in  F  tch  V.  Jones,  supra,  a  plea  that  the  plaintiff  is 
not  a  holder  for  value,  or  that  be  took  with  knowledge  of 
the  facts,  is  under  the  rules  of  evidence  supported  by  proof 
of  the  illegality  or  fraud. 

The  averment  of  illegality,  fraud,  or,  as  here, of  payment 
before  maturity  and  that  the  note  had  been  lost  or  stolen  is 
not  a  prima  facie  defense  to  the  petitioo,  and  when  proved, 
does  not  defeat  the  plaintiffs  if  they  prove  that  they  pur- 
chased before  maturity,  in  good  faith,  and  for  value.  Proof 
of  illegality,  fraud,  or  that  the  instrument  had  been  lost  or 
stolen,  when  made  under  an  answer  admitting  evidence  tend- 
ing to  prove  such  fact, merely  reverses  the  presumption  that 
arises  from  the  production  of  the. note  that  the  endorsee  ac- 
quired it  bona  fide  for  full  value  in  the  usual  course  of  busi- 
ness, before  maturity  and  without  notice  of  any  circum- 
stances impeaching  its  validity,  and  makes  it  necessary  to  a 
recovery  for  the  plaintiff  to  show  that  he  acquired  the  in- 
strument bona  fide,  for  value,  in  the  usual  course  of  busi- 
ness; while  it  was  current,  and  under  circumstances  which 
do  not  show  bad  faith  or  want  of  honesty  on  his  part;and  if 
he  makes  such  a  showing  the  defendant  can  defeat  him  only 
by  proving  bad  faith  or  fraud  on  his  part  in  taking  the 
paper. 

Daniel  on  Negotiable  Instruments,  section  819. 

The  conclusion  reached  is  in  accord  with  the  forms  given 
in  Chitty  on  Pleadings  (16  Am.  ed.,  vol.  2,  pages  340,845.) 

An  opinion  by  Judge  Dillon  carries  great  weight,  and  we 
should  have  been  content  to  rest  the  question  upon  his 
opinion  in  Lane  v.  Krekle,  supra,  without  quoting  from  the 
cases  cited  by  him,  if  Clapp  v.  Cedar  County  had  not  been 
questioned  in  Union  Nat.  Bank  of  Chicago  v.  Barber,  56 
Iowa  559. 

It  is  proper  however  to  call  attention  to  the  fact  that 
Lane  v.  Erekle  is  not  mentioned  in  that  case. 
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The  second  qnestion  mast  be  answered  in  the  aflSrmative. 
In  Eernohan  v.  Durham  etal.,  48  Ohio  St.,  1,  23,  Dick- 
man,  J.,  said?  ''The  rale  is  well  established, that  part  pay- 
ment, made  on  a  negotiable  instrument,  should  be  minuted 
or  entered  on  the  paper  itself;  and  when  the  instrument 
comes  into  the  hands  of  a  bona  fide  holder  for  value,  before 
maturity,  with  no  memorandum  or  other  notice  of  part  pay- 
ment thereon,  it  can  not  be  set  up  as  a  defense  against  it." 

The  conclusion  reached  in  that  case  supports  the  conclu- 
sion reached  here. 

The  purchaser  from  a  thief  or  finder  of  a  lost  negotiable 
security  acquires  a  good  title  thereto  as  against  the  real 
owner  where  the  purchase  was  bona  fide  for  a  valuable  con- 
sideration before  maturity  and  the  instrument  bore  a  genu- 
ine endorsement  or  is  payable  to  bearer.  Daniel  on  Nego- 
tiable Instruments,  section  1469;  18  Am.  &  Eng.  Enc.  of 
Law,  1149,  1151;  Randolph  on  Oom.  Paper,  sections  1898, 
1688. 

It  follows,  therefore,  that  the  maker,  when  he  pays  his 
note  before  maturity,  must,  in  order  to  protect  himself, 
cancel  or  destroy  it. 

The  third  question  also  must  be  answered  in  the  aflSrma- 
tive. 

The  contention  of  counsel  for  the  defendants  in  error  is 
that  the  purpose  of  the  statute  was  to  destroy  the  negotia- 
bility of  the  note;  that  the  legislature  intended  precisely 
what  was  written,  that  "such  instrument,  in  the  hands  of 
any  purchaser  or  holder,  shall  be  subject  to  the  same  de- 
fenses as  it  would  be  in  the  hands  of  the  original  owner  or 
holder,"  and  that  the  answer  states  a  gcod  defense  to  the 
plaintiff's  petition,  since  payment  to  the  original  owner  or 
holder  would  be  a  good  defense  to  the  instrument  in  his 
hands. 

It  is  said  that  a  similar  act  of  Pennsylvania  has  been  so 
interpreted  by  the  courts  of  that  state,  and  Weaver  v. 
Frantz,  Ist  Pennypacker  (Pa),  158,  and  Hunter  v.  Hem- 
minger,  37  Legal  Intelligencer,  412,  are  cited. 

These  reports  are  not  at  hand,  but  the  oflScial  report  of 
the  case  last  cited  is  before  us.  Hunter  v.  Hemminger,  98 
Pa.  St.,  873.  This  ease  does  not  so  hold.  True,  in  the 
opinion,  Gordon,  J.,  says  the  act  of  April  12,  1872,  was  in- 
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tended  to  destroy  the  negotiable  character  of  snoh  notes, 
bot  it  is  evident  from  a  consideration  of  all  that  is  said  that 
what  was  meant  is,  that  the  act  was  intended  to  so  regulate 
the  giving  of  snoh  notes  for  patent  rights  as  to  prevent  any 
defense  arising  ont  of  the  consideration  being  out  ofiP  from 
the  maker  by  a  transfer  of  the  notes. 

The  same  act  was  under  consideration  in  Haskell  v.  Jones, 
86  Pa.  St.,  173,  and  in  the  opinion  Sharswood,  J.,  intim- 
ates that  an  act  making  a  negotiable  instrnment  given  for 
snch  consideration  void  in  the  hands  of  an  innocent  holder, 
would  be  nnconstitational,  because  no  state  may  so  interfere 
with  the  right  of  a  patentee,  secared  to  him  by  the  acts  of 
congress,  to  sell  and  assign  his  patent;  and  says  "the  sole 
object  of  the  legislature  was  to  secure,  so  far  as  could  be 
done  consistently  with  the  rights  of  innocent  third  persons, 
that  notice  of  the  consideration  should  be  given  to  all  who 
should  take  the  paper  " 

In  Tod  V.  Wick  Bios.  &  Company,  36  Ohio  St.,  370,  889, 
Boynton,  J.,  says:  ''The  word  'defenses'  in  both  of  these 
clauses  has  the  same  meaning,  and  is  limited  to  such  matters 
of  defense  as  grow  out  of  the  transaction  in  which  the  note 
or  other  negotiable  instrument  originated.'' 

But  it  is  said  that  this  is  mere  dictum,  and  that  the  dictum 
of  Day,  J., in  the  State  v.  Brower,  30  Ohio,  101, where  it  is 
held  that  the  statute  includes  only  negotiable  notes  and  instru- 
ments, supports  the  contention  of  the  defendant.  Day,  J. , page 
lOd,  says:  "Manifestly  the  whole  purpose  of  the  act  was 
to  enable  the  maker  of  negotiable  instruments,  given  fdr  a 
patent  right,  to  make  the  same  defense  thereon,  against  any 
holder  thereof,  that  could  be  made  against  the  original 
holder  or  party  to  whom  it  was  given."  This  is  in  the 
nature  of  a  quotation  from  the  act,  and  does  not  suggest 
what  is  meant  by  "defense". 

That  the  statement  of  Boynton,  J.,  is  something  more 
than  mere  dictum  we  think  is  apparent  on  examination  of 
the  whole  case,  and  that  he  correctly  states  the  meaning  of 
the  word  "defenses"  as  used  in  the  statute, is  apparent  from 
the  considerations  following. 

If  the  legislature  intended  to  destroy  the  negotiability  of 
a  note  given  for  a  patent  right, it  would  have  prohibited  the 
giving  of  such  a  note.     Instead  it  recognizes  the   right   to 
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give  snob  a  Dote,and  attempts  no  more  than  to  regulate  the 
giving  of  such  a  note  by  providing,  in  substance,  that  the 
note  or  instrument, if  negotiable, shall  bear  the  words  '^ given 
for  a  patent  right' \  And  it  is  held  in  Tod  v.  Wick  Bros., 
supra,  that  a  failure  to  place  the  words  upon  a  note  does 
not  invalidate  it  even  in  tbe  hands  of  a  purchaser  with  notice, 
but  merely  makes  it  subject  to  the  same  defense  that  it 
would  be  open  to  if  the  statute  had  been  observed. 

To  have  prohibited  the  giving  of  a  negotiable  note,  or  to 
have  provided  that  such  a  note  in  the  hands  of  an  innocent 
holder  should  be  void,  might  have  been  unconstitutional; 
and  furthermore,  the  act  of  1869  (66  O.  L.,  93),  B,  S., 
3178,  3179,  is  entitled  ''An  act  to  regulate  the  execution 
and  transfer  of  notes  given  for  patent  rights  and  to  repeal 
an  act  on  the  same  subject  passed  May  S,  1868^';  and  the 
act  of  1868  (65  O.  L  ,  127),  is  entitled  ''An  act  to  regulate 
the  sale  of  patent  rights  in  the  state  of  Ohio  and  to  prevent 
fraud  connected  therewith." 

The  abuse  that  it  was  sought  to  remedy  was  that  of  ob- 
taining a  negotiable  instrument  for  a  patent  right,  and  then 
precluding  a  defense, in  a  suit  on  the  note, of  a  want  of  con- 
sideration based  on  the  invalidity  of  the  patent  or  upon 
misrepresentations  and  fraud  in  the  sale,  by  a  transfer  of 
the  note  before  maturity  for  value  to  a  person  without 
knowledge  ot  the  facts  that  affected  its  validity,  and  this 
object  could,  perhaps,  be  just  as  certainly  attained  by  the 
act  in  question  as  by  one  providing  that  a  negotiable  note 
given  for  such  a  consideration  should  be  void. 

The  following  cases  throw  some  light  upon  the  ques- 
tion determined:  Herdic  v.  Boessler,  109  N.  T.,  127; 
Tescherv.  Merea,  118  Ind.,  586;  New  v.  Walker,  108 
Tnd.,  365;  4  Am.  &  Eng.  Ency.  of  Law  (2nd  Ed.),  186, 
note. 

The  judgment  is  reversed  for  error  in  overruling  the  de- 
murrer  to  the  answers  of  Johnson  and  Qill  respectively, and 
for  error  in  overruling  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  against  the  weight  of  the  evi- 
dence, and  for  error  in  the  charge  of  the  court.  The  judg- 
ment as  to  Oochran  is  affirmed,  and  the  case  remanded  to 
the  court  of  common  pleas  for  further  pioceedings. 

John  Ferguson,  L.  Q,  Addison,  for  Plaintiffs  in  Error. 
Q.  L,8toughton,and  0,L,AldrichytoT  Defendants  in  Error. 
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(Sixth  Girouit— Lucas  Co.,  C, Circuit  Oourt--Jan.,Tenn,  1900. 

Before  Haynes,  Parker  and  Hull,  JJ. 

FRANK  J.  CHENEY  v.  THE  MAUMEE  CYCLE  COM- 
PANY, et  al. 


Insolvent  corporation— Duty   of  directors  —  Right   of    interested 

party  to  bring  suit — 

(1).  It  is  the  duty  of  the  directors  of  a  corporation,  upon  the 
happening  of  an  event  which  shows  that  the  corporation 
is  insolvent  and  not  further  able  to  proceed  to  perform 
its  functions,  to  take  such  steps  as  would  protect  the  prop- 
erty and  convert  it  into  money,  and  to  apply  the  proceeds  to 
the  payment,  pro  rata,  of  all  creditors  alike;  and  if  they 
fail  to  perform  this  duty,  a  creditor  can  invoke  the  juris- 
diction of  a  court  of  equity  to  have  the  property  applied  in 
the  manner  and  for  the  purposes  for  which  it  was  the  duty 
of  the  directors  to  apply  It. 

Same—Priorities  can  not  he  acquired  after  suit  filed — 
(2).    After  such  a  petition  is  nled  by  any  interested  party,   no 
person  can  acquire  rights  in  the  property  of  the  corporation 
(o  the  exclusion  of  the  creditors. 

Mortgage  unthlield  from  record  invalid  after  petition  filed-^ 
(8).  A  mortgagee  of  the  corporation  who  withholds  his  mort- 
gage from  the  records  until  after  such  petition  has  been 
filed,  acquires  thereby  no  prior  rights  as  aftainst  the  other 
creditors  of  the  corporation,  and  especially  is  this  so  where 
such  mortgp^gee  is  a  director  and  the  president  of  the  cor- 
poration. 

Appeal  from  the  Court  of  Oommon'  Pleas  of  Lacaa 
county,  Ohio. 

Haynes,  J. 

This  case  comes  before  us  on  appeal,  and  has  been  heard 
upon  the  evidence  and  upon  the  arguments  of  counsel.  The 
questions  of  law  involved  have  been  pressed  with  a  great 
deal  of  earnestness  and  ability  upon  each  side,  and  are 
somewhat  novel,  or,  ^t  least,  a  novel  application  of  old 
principles. 

The  petition  sets  forth  that  the  plaintiff  is  the  owner  of  a 
mortgage  upon  certain  real  estate  in  this  city,  which  was 
executed  by  the  Maumee  Cycle  Company  in  the  ordinary 
form;  that  the  amount  thereof  is  due  and  unpaid,  and  the 
prayer  is  for  a  foreclosure  of  the  mortgage.  The  petition 
makes  the  Maumee  Cycle  Company,  the  First  National 
Bank  of  Toledo,  Ohio,  the  Oeorge  L.  Thompson  Manufac- 
turing Company,  Charles  H.  Wiltsie  and  Titus  B.  Terry, 
defendants.     *^° 

Terry  sets  tip  by  the  way  of  answer,   ''that  on  the  15ch 
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day  of  June,  1898,  the  defendant,  the  Manmee  Oycle  Com- 
pany, was  an  insolvent  corporation  and  bad  ceased  the 
transaction  of  the  business  for  which  it  was  incorporated; 
that  upon  said  day  the  defendant  herein,  the  First  National 
Bank  of  Toledo,  Ohio,  procured  a  judgment  against  said 
company''  and  levied  upon  its  personal  property  ''includ- 
ing merchandise,  manufactured  and  unmanufactured  ma- 
terials, and  the  tools  and  machinery  in  its  factory  building 
in  the  city  of  Toledo,  Ohio,  the  property  so  levied  upon 
being  necessary  to  enable  said  corporation  to  continue  its 
business;  and  that  on  said  day  all  of  the  personal  property 
aforesaid  was  in  the  possession  of  said  sheriff  under  said 
writ.'*  And  it  sets  up  then  the  appointmeiit  of  a  receiver 
by  the  court  of  common  pleas,  upon  the  petition  of  the 
First  National  Bank,  to  take  care  of  all  the  property  and 
assets  of  said  Cycle  Company;  that  said  receiver  proceeded 
to  take  possession  of  said  property  and  assets,  including 
the  property  described  in  the  petition,  and  proceeded  to  car- 
ry on  the  business  of  the  company  under  the  order  of  the 
court,  and  then  says: 

''This  answering  defendant  says  that  by  reason  of  the 
premises  all  the  property  and  assets  of  said  The  Maumee 
Cycle  Company  from  and  after  said  15th  day  of  June,  1898, 
became  and  were  a  trust  fund  in  the  hands  of  the  receiver 
thereof,  as  hereinbefore  set  forth,  for  the  benefit  of  all  the 
creditors  of  said  company,  and  that  no  priority  of  lien  was 
acquired  by  said  plaintiff  under  his  said  mortgage,  by  rea- 
son of  the  factthat  at  the  time  the  same  was  filed  for  record 
all  of  said  property  was  in  the  possession  of  said  Thomas  F. 
Huber  as  receiver,  and  there  remained  until  it  was  delivered 
to  this  answering  defendant,  who  has  since  held  possession 
of  the  same  as  receiver  as  aforesaid." 

The  George  L.  Thompson  Manufacturing  Company  comes 
in  and  answers  and  says  that  it  is  a  large  creditor  of  the 
Maumee  Cycle  Company,  and  as  such,  is  interested  in  the 
property  sought  to  be  sold,  and  *'That  Titus  B.  Terry  is 
the  receiver  of  said  company,  and  as  such  represents  the 
interests  of  this  defendant  and  other  creditors  of  said  com- 
pany, and  this  defendant  disclaims  any  interest  in  said 
property  other  than  by  and  through  said  receiver,  and  dis- 
claims any  interest  adverse  to  the  interest  of  said  receiver." 
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The  answer  of  Cheney  to  the  answer  and  cross- petition 
of  Terry,  ''admits  that  on  the  15th  day  of  Jone,  1898,  the 
defendant,  the  First  National  Bank  of  Toledo,  Ohio,  pro- 
cnred  a  judgment  against  the  defendant,  the  Maumee  Cycle 
Company,  by  the  consideration  of  this  court,  and  caused 
an  execution  to  be  issued  upon  said  judgment,  and  the 
same  was  levied  upon  all  the  personal  property  of  the  said 
defendant,  the  Maumee  Cycle  Company,  including  mer- 
chandise, manufactured  and  unmanufactured  materials,  and 
the  tools  and  machinery  in  its  facto/y  building  in  the  city 
of  Toledo,  Ohio;  the  property  so  levied  on  being  necessary 
to  enable  said  corporation  to  continue  its  business;  and  that 
on  said  day  all  of  the  personal  property  aforesaid  was  in  the 
poBBession  of  said  sheriff  under  said  writ. "  And  ''he  ad- 
mits that  there  is  on  the  real  estate  described  in  the  petition 
a  large  building  used  by  said  the  Mapmee  Cycle  Company 
as  a  factory,  constituting  a  part  of  said  real  estate.'' 

These  are  some  of  the  issues  presented,  and  the  evidence 
discloses  this  state  of  facts  in  connection  with  the  pleadings: 
that  on  June  15,  1898,  the  Cycle  Company  was  indebted  in 
a  very  large  sum  of  money — perhaps  $30,000 — and  was  in- 
solvent. That  at  that  time  the  First  National  Bank  took  a 
judgment  against  the  Cycle  Company,  issued  execution  and 
levied  on  all  its  personal  property,  and  at  the  same  time 
made  an  application  to  the  court  of  common  pleas  for  the 
appointment  of  a  receiver,  and  sets  forth  in  its  petition  the 
fact  that  it  had  obtained  a  judgment,  had  made  a  levy, 
the  fact  of  the  indebtedness  of  the  company  and  its  insol- 
vency, and  further  stated,  that  if  the  business  of  said  cor- 
poration could  be  temporarily  continued  and  its  property 
kept  together  to  the  end  that  it  could  be  sold  as  one  con- 
cern, that  much  more  could  be  realized  from  it  than  in  any 
other  way,  and  prays  for  the  appointment  of  a  receiver. 

The  defendant,  the  Maumee  Cycle  Company,  answered 
consenting  to  the  appointment  of  a  receiver  as  prayed  for; 
thereupon  the  receiver  was  appointed,  with  full  power  to 
take  possession  of  the  property  and  assets  and  proceed  as 
prayed  for  in  the  petition,  and  that  said  receiver  did  there- 
upon take  possession  of  the  said  company,  including  the 
real  estate  mentioned  in  the  plaintiff's  petition,  and  the 
factory  thereon. 
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It  further  appears  that  on  the  14th  of  JaDuary,  1896,  the 
defendant  Oycle  Company  executed  to  the  plaintiff  a  mort- 
gage fox  fiome  $6000,  upon  its  real  estate,  and  that  on  July 
30,  1898,  after  the  appointment  of  the  receiver,  the  mort- 
gage was  received  and  filed  for  record  at  the  o£Sce  of  the 
recorder  of  Lucas  county,  and  was  there  duly  record«!d,  and 
on  the  7th  of  February,  1899,  the  paintiff  filed  his  petition 
to  foreclose  the  mortgage.  I  should  have  said  that  the 
personal  property  has  been  sold,  and  the  real  estate  also* has 
been  sold  under  the  mortgage,  by  the  consent  of  all  the 
parties,  and  the  proceeds  arising  from  the  sale  of  said  real 
estate  have  been  brought  into  court  and  are  now  in  the  hands 
of  the  court  for  distribution,  and  this  controversy  arises  be- 
tween the  plaintiff  and  the  receiver  as  to  the  custody,  con- 
trol and  disposition  of  this  fund,  the  plaintiff  claiming  that 
he  was  entitled  to  hold  and  possess  the  same  and  use  it  for 
the  payment  of  the  creditors  of  the  Oycle  Company,  pro 
rata,  or  according  to  the  liens,  if  they  have  any. 

The  first  question  is,  as  to  the  rights  of  all  the  creditors, 
through  this  receiver.  On  this  question  I  cite  the  well- 
known  case  of  Bouse  v.  Merchants  National  Bank,  46  Ohio 
St.,  493,  syllabus: 

''A  corporation  for  profit,  organized  under  the  laws  of 
this  state,  after  it  has  become  insolvent,  and  ceased  to  pros- 
ecute the  objects  for  which  it  was  created,  cannot,  by  giv 
ing  some  of  its  creditors  mortgages  on  the  corporate  prop- 
erty, to  secure  antecedent  debts  without  other  considera- 
tion, create  valid  preferences  in  their  behalf  over  the  other 
creditors,  or  over  a  general  assignment  thereafter  made  for 
the  benefit  of  creditors. '' 

And,  whatever  the  law  may  be  in  other  states,  the  su- 
preme court  of  this  state,  in  this  case,  has  laid  down  the 
doctrine,  and  laid  it  down  about  as  strong  as  language  can 
make  it,  that  the  creditors  have  a  lien  upon  the  property  of 
the  insolvent  corporation;  the  corporate  property  is  held  by 
the  trustees  for  the  purpose  of  paying  the  creditors  of  the 
concern  first,  and,  if  anything  ib  left,  it  shall  be  paid  to  the 
stockholders;  that  the  creditors  have  a  right  in  equity  to 
have  the  fund  used  for  the  purpose  of  paying  the  creditors 
and  to  pay  them  ratably;  and  they  hold  in  this  particular 
case,  as  already  read,  that  they  had  no  right  to  give  a  mort- 
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gage  or  in  any  waj  create  a  preference  for  particular  credit- 
urs  over  the  general  creditors  in  that  case.  Judge  Williama 
says: 

**It  being  establiehed  that  the  corporate  property  is  a 
traat  fond  for  the  benefit  of  the  corporate  creditors,  it  fol- 
lows, that  after  the  insolvency  of  the  corporation  is  ascer- 
tained, and  the  objects  of  its  creation  are  no  longer  par- 
sued,  the  managing  board  of  directors  then  have  the  custody 
of  the  property, and  become  trustees  thereof  for  the  creditors; 
and  this  relation  necessarily  forbids  any  discrimination  be- 
tween the  beneficiaries,  in  the  distribution  or  application  of 
the  fund.  The  due  execution  of  the  trust  demands  absolute 
impartiality  toward  the  custui  que  trustent.^' 

Now,  that  being  the  condition,  we  see  no  reason  why  a 
court  of  equity  may  not  have  jurisdiction  of  the  trust  prop- 
erty for  the  purpose  of  preserving  it  and  disposing  of  it  for 
the  payment  of  the  creditors  of  the  corporation.  It  waa 
the  duty  of  the  directors  upon  the  happening  of  this  event 
which  showed  that  the  corporation  was  insolvent  and  not 
further  proceeding  to  perform  its  functions  or  duties — to 
take  such  steps  as  would  protect  this  property  and  convert 
it  into  money  and  apply  the  proceeds  to  the  payment  of  the 
creditors,  pro  rata,  to  all  creditors  alike,  and  if  they  failed 
to  perform  the  duty  thus  iiicumbent  upon  them,  we  see  no 
reason  why  a  creditor  could  not  invoke  the  jurisdiction  of  a 
court  of  equity  to  have  the  property  applied  in  the  manner 
and  for  the  purpose  for  which  it  was  the  duty  of  the  direct- 
ors to  apply  it.  However,  the  receiver  in  this  case  was 
appointed,  not  only  upon  the  petition  of  the  First  National 
Bank,  which  was  a  creditor  seeking  to  preserve  this  prop- 
erty, but  also  upon  the  consent  or  petition  of  the  corpora- 
tion itself  It  admitted  all  the  allegations  of  the  petition, 
and  prayed  for  the  appointment  of  a  receiver.  It  was  do- 
ing no  more  than  it  was  the  duty  of  the  trustees  to  do;  it 
was  their  duty  to  aid  in  all  ways  they  could  to  have  this 
property  placed  where  it  would  be  preserved  and  sold  and 
the  proceeds  applied  to  the  payment  of  the  creditors. 

After  the  petition  is  filed  for  that  purpose,  by  any  person 
who  is  interested,^  we  are  unable  to  see  how  any  person 
could  get  any  rights  in  that  property  to  the  exclusion  of 
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the  creditore.  After  the  above  action  waa  taken,  the  plaint- 
iff, who,  as  the  evidence  ahowe,  waa  preaident  of  the  cor- 
poration and  a  director  of  it  from  the  time  of  ita  commence- 
ment down  to  thia  very  time,  filea  tbia  mortgage,  and  now 
saya  that  by  virtue  of  the  filing  of  that  mortgage  he  ia  en- 
titled to  a  priority  over  theae  general  creditora  in  theae 
proceedinga. 

Thia  leada  ua  to  the  consideration  of  the  case  of  Betz  v. 
Snyder,  48  Ohio  St.,  492.  There  had  been,  prior  to  thia 
deciaion,  aome  aaggeationa  made  by  the  jadgea  of  the  au- 
preme  court  in  regard  to  the  effect  of  the  non-,filing  of  a 
mortgage  and  ita  effect  upon  an  aaaignee  under  the  inaol- 
vency  lawa  and  the  matter  might  be  one  that  had  been  in 
the  minda  of  the  court  and  had  been  diacussed  aniong  ita 
membera,  and  finally  a  caae  came  before  them,  in  the  Jan- 
uary term,  1891,  being  thia  caae  under  conaideration  in  48 
Ohio  St.,  which  ia  a  caae  where  there  had  been  a  mortgage 
on  real  property  which  waa  not  filed,  until  after  the  fil- 
ing of  a  deed  of  aaaignment  which  waa  made  for  the  benefit' 
of  the  creditora  of  the  grantora;  at  any  rate,  it  brought  up 
the  queation  aa  to  the  effect  of  the  filing  of  a  mortgage  up- 
on real  property  which  had  been  executed  before  the  deed 
of  aaaignment  waa,  but  not  filed  in  the  recorder'a  office 
until  after  the  deed  of  aaaignment  waa  filed  in  the  proper 
office.  The  effect  of  leaving  the  mortgage  off  the  record  ia 
diacuaaed  at  length  in  thia  caae.  The  concluaion  of  the 
court  ia,  that  the  record  of  the  mortgage  after  the  aaaign- 
ment did  not  give  any  priority  to  the  mortgagee  over  the 
aaaignee;  in  other  worda,  that  the  deed  of  assignment  took 
in  preference  to  the  mortgage.  It  will  be  remem beared 
that  the  statute  in  regard  to  the  filing  of  mortgagee  declarea 
that  the  mortgage  ahall  have  no  effect  until  it  ia  filed  for 
record — that  ia  the  aubatauce  of  it,  and  the  holding  of  the 
court  in  Betz  v.  Snyder  ia,  that  while  the  mortgage  may  be 
good  aa  between  the  parties,  as  between  the  mortgagor  and 
other  partiea  who  have  an  interest  in  the  property  mortgaged 
the  mortgage  ia  of  no  effect  whatever,  and  ia  the  same  aa  if 
it  did  not  exist;  and  we  understand  that  that  is  aubatantial- 
ly  the  poaition  that  thia  plaintiff  ia  placed  in.  He  has  a 
mortgage  which  he  haa  received;  he  failed  to  file  it  for  rec- 
ord, for  reasons  of  his  own,  or  for  any  reaaon,  and  did  not 
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file  it  QDtil  after  this  receiver  had  been  appointed.  Now  I 
do  not  myself  think  that  it  made  any  special  diffe):ence 
whether  a  receiver  was  appointed  or  not;  I  think  the  mo- 
ment the  petition  was  filed  and  theconrt  came  to  have  juris- 
diction of  this  matter,  that  the  result  was  to  exclude  him 
from  obtaining  any  rights  as  against  these  creditors,  and 
under  the  decisions  that  I  have  already  cited,  the  mortgage 
itself,  lying  in  his  hands,  is  void.  There  can  be  no  ques- 
tion but  that  these  creditors  had  an  interest  in  this  proper- 
ty, and  the  supreme  court  has  said  they  had  a  lien  upon  it; 
the  court  has  said  it  is  in  the  hands  of  the  trustees  for  the 
especial  benefit  of  these  creditors;  and  a  trust  that  is  for 
that  purpose  can  be  put  to  no  other  purpose  whatever,  and 
so  it  cannot  be  said  that  they  had  no  interest  in  the  prop- 
erty; and  if  they  had  an  interest  in  the  property  as  under  a 
trust,  it  would  be  very  difScult  to  see  how  the  plaintiff  could 
obtain  any  rights  as  against  them  under  an  instrument  un- 
recorded and  which  is  declared  to  be  void  and  of  no  effect 
as  to  those  having  an  interest  in  the  property  at  the  time  of 
filing  the  mortgage. 

Then  there  is  another  view  of  it.  It  was  the  duty  of  the 
officers  of  this  company  to  preserve  this  fund  for  the  bene- 
fit of  the  creditors,  and  I  am  utterly  unable  to  see  how  the 
president  of  that  company,  who  is  also  a  director,  having  a 
mortgage  of  this  kind,  unrecorded,  can,  after  the  company 
had  ceased  to  do  business  and  after  this  petition  had  been 
filed — set  up  any  claim  or  right  as  against  these  creditors. 
He  certainly  could  have  had  no  right  to  be  preferied  to  any 
other  creditor,  and  he  has  no  right  to  turn  that  fund  aside 
for  any  other  purpose  or  use  it  for  any  other  purpose  than 
that  for  which  it  is  really  and  truly  pledged,  and  that  is  for 
the  payment  of  the  creditors,  and  no  court  of  equity  can 
permit  him  to  come  in  and,  by  the  filing  of  this  mortgage, 
say  that  he  obtains  a  priority  by  virtue  of  the  record  of  the 
mortgage,  but  he  must  stand  upon  his  rights  as  a  creditor 
in  common  with  the  other  creditors  of  the  company. 

Now,  to  my  mind, that  substantially  disposes  of  the  case. 
Many  questions  have  been  raised  and  argued  to  the  court, 
but  thase  few  pinciples,  in  my  judgment,  are  sufficient  to 
decide  the  case  and  do  substantially  decide  the  rights  of 
these  respective  parties,  and  a  decree  may  therefore  be   en- 

(Vol.  80.  To  SIff.  3.— B«9rtBt«d  OB  AooovBt  of  erron.) 
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tered  in  favor  of  the  receiyer,  that  he  take  and  hold  this 
fund  for  the  benefit  of  the  creditors. 

Seney  &  Johnson^  for  Plaintiff  in  Error. 

Smith  &  Beckwithj  Chittenden  &  Chittenden,  and  J2.  S. 
Holbrooke  for  various  Defendants  in  Error. 


(Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— Jan.  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 

JOSEPH  L.  YOST,  Treasurer,  y.  THE  MAUMEE  BREWING 

COMPANY. 


Lands  or  improvementB  thereon  omitted  by  asBCSSors  for  tcucation 
— Duty  of  county  auditor^Definition  of  **year''^  a$  meant  by  stat'- 
ute-^ 

(1).  The  purpose  of  sec.  2803,  B.  S.,  which  requires  county 
auditors  to  place  on  the  tax  duplicate  taxes  for  lands  or 
improTemeiits  thereon  which  have  been  omitted  by  the 
assessors,  by  adding  such  taxes  without  penalty  to  the 
taxes  of  the  current  year  on  the  duplicate  then  in  tbe  hands 
of  the  treasurer,  is  to  put  upon  the  duplicate  such  property 
at  any  time  while  the  duplicate  is  in  the  hands  of  the 
treasurer  for  the  collection  of  the  taxes  of  that  year,  with- 
out reference  as  to  whether  by  ''current  year**  is  meant 
tbe  year  from  April  to  April,  or  whether  it  is  for  the  year 
according  to  the  ordinary  computation  of  time. 

Purchaser  takes  land  sulyect  to  additional  taxes  for  improvements 

omitted  during  year— 

(2).  A  purchaser  of  property  in  any  particular  year  takes  upon 
himself  the  liabilty  to  hare  the  property  assessed  for  the 
taxes  of  that  year  and  to  have  amendments  made  in  the 
same  manner  for  that  current  year  if  omissions  or  errors 
are  found  to  exist 

Sec,  4838CU,  (Stone  Road  Law  for  Lucas  county)  constitutional — 
(8).  Sec.  48d8a,  B.  S.,  the  so-called  "Stone  Road  Law**,  ap- 
plicable to  Lucas  county  only,  having  been  held  constitu- 
tional by  this  court  in  a  former  case,  and  the  judgment  in 
that  case  affirmed  at  that  time  by  the  supreme  court  with- 
out report,  the  court,  on  the  strength  of  its  former  decision, 
holds  that  law  constitutional,  although  the  court,  in  view 
of  later  decisions  of  the  supreme  court  as  to  similar  laws, 
expresses  doubt  whether  that  law  would  be  at  present  held 
constitutional  by  the  supreme  court  if  the  question  were 
again  brought  before  that  court. 

Limitation  of  taxation  for  county  purposes^-ClassiJication  of 
oounties  of  doubtful  constitutionalty— 

(4).     Sec.  2828,   B.    S.,    which    fixes   the   limit   of  taxation  to 
»^^  be  levied  by  the    county  commissioners   for    county    pur- 
poses, classifies  counties  according  to  population,  and  pro- 
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vides  increasing  rates  of  taxation  for  the  diffeient  olaases 
of  counties  aooording  to  population,  the  court  holds  to  be 
of  doubtful  oonstitutionality.  as  classification  of  counties 
in  reg^ard  to  general  matters  of  legislation  is  not  admissible, 
but    the  court  declines  to  decide  the  law    unconstitutional. 


Haynbs,  J. 

A  pet^it.ion  was  filed  by  Joseph  L.  Yost,  Teasurer,  for  the 
enforoHineDt  cf  certain  taxes  against  lot  224,  Port  Lawrence 
Division  of  the  city  of  Toledo,  amounting  in  all  to  $8221,88. 

Ad  answer  and  cross-petition  ift  filed  by  the  Rrewiug  Com- 
pany, in  which  they  set  up  a  variety  of  reasons  why  the 
pluintiff  should  not  have  jadgment|for  that  amount  of  taxes, 
and  setting  up  that  a  very  large  proportion  of  these  taxes 
is  illegal. 

Some  of  these  defenses  are  admitted  to  be  good  defenses, 
by  the  plaintiff,  and  as  to  others  the  facts  are  deiiid;  and, 
where  the  facts  are  not  denied,  the  legal  conclusions  which 
are  claimed  by  the  plaintiff  are  denied. 

Tbe  ease  is  an  important  one,  and  in  the  condition  in 
wbioh  thf»  statutes  are,  in  connection — perhaps — with  the 
method  of  doing  business,  it  is  diflScnIt  to  arrive  at  any 
very  correct  conolusion  in  regard  to  the  matter.  VV'e  have 
spent  a  good  deal  of  time  on  the  discussion  of  the  question, 
and  have  arrived  at  certain  conohtsions;  but  at  the  same 
tinre.  th^  case  is  one  of  such  importance  that  it  ought  to  go 
to  tbe  supreme  court,  and  probably  will  go  there,  and  per- 
haps it  would  be  sufficient  to  nimply  anuounoe  our  judg- 
ment. However,  it  may  be  due  to  counsel  to  state,  very 
briefly,  the  conclusions  at  which  we  have  arrived  on  some 
of  the  leading  questions  involved. 

The  principal  question  arises  from  the  state  of  facts 
which  is  set  up  in  the  reply;  and  I  will  read  what  is  thsre, 
very  briefly: 

*' Further  replying  to  the  matter  in  the  fourth  paragraph 
of  defendant's  cro^s-petition  contained,  this  defendant  says 
that  a  new  building  was  erpcted  and  built  upon  said  lot  224 
on  the  day  preceding  the  second  Monday  in  April,  1898,  and 
that  said  assessor  failed  to  return  said  building  for  taxation 
to  •ihe  auditor  of  Lucas  county,  Ohio." 

That  is,  that  year. 

"That  on  the  first  day  of  August,  1898,  the  Board  of 
Equalization,after  giving  due  notice  to  the  Maumee  Brewing 
Company,  the  then  owners  of  said  lot,  passed  a  resolution 
increasing  the  valuation  of  said  lot  by  adding  $40,000  there- 
to on  account  of  the  addition  of  said   building,  of  which 
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due  DGtioe  was  given  ic  tiie  said  Maumee  Brewing  Company, 
and  that  said  Board  of  Equalization,  in  their  resolution, did 
not  describe  the  lot,  but  added  the  valuation  to  the  Maumee 
Brewing  Company  on  aocouut  of  said  building. 

**That  thereafter,  but  prior  to  the  8th  day  of  September, 
1808,  the  oounty  auditor  entered  the  name  of  the  Maumee 
Brewing  Company  in  a  book  whioh  he  keeps  for  the  purpose 
of  pntering  added  buildings,  and  opposite  the  said  name 
entered  the  words,  'Lots  225  and  226  Port  Lawrence  Divi- 
sion*, together  with  a  notation  of  said  addition  of  $40,000 
on  account  of  said  building. 

*'That  afterward8,aljcut  the  1st  day  of  October,  1808,  said 
auditor  entered  said  lots  225  and  226  in  Port  Lawrence  Di- 
vision of  Toledo,  Lucas  county,  Ohio,  upon  the  tax  dupli- 
cate of  1808,  with  the  added  va]uation,and  at  the  same  time 
entered  the  said  lot  224  upon  said  duplicate  at  the  old  valu- 
ation of  $2400. 

*'That  in  the  month  of  January,  1800,  the  said  auditor 
for  the  first  time,discovered  Ihat  an  error  had  been  made  in 
entering  said  increased  valuation  against  said  lots  226  and 
226,  and  thereupon  proceeded  to  make  the  correction  by  re- 
ducing the  said  valuation  upon  said  lots  225  and  226,  and 
added  it  to  lot  224,  where  it  properly  belonged." 

The  Brewing  Company  was  organized  and  received  a  deed 
for  this  property.     It  says,  paragraph  five: 

''Defendant  further  says  that  by  a  deed  duly  executed  on 
the  third  day  of  September,  1808,  and  filed  for  record  on 
the  eighth  day  of  September,  1808,  said  lot  224  was  con- 
veyed to  this  defendant,  who  then  and  not  before  became 
the  owner  thereof." 

It  is  claimed  that  the  auditor  had  no  authority  to  enter 
this  $40,000  upon  the  tax  duplicate  after  the  8d  of  Sep- 
tember, 1808,  for  the  reason  that  this  property  had  been 
transferred  at  that  time,  as  stated  in  the  answer,  to  the 
defendant,  the  Brewing  Company;  and  it  is  under  section 
2808  of  the  statutes ;  and  it  is  upon  the  proper  construction  of 
that  statute  under  the  facts  of  the  case,  that  the  diflScnlties 
arise  in  this  case.  "In  all  cases  where  any  county  auditor 
shall  discover,  or  have  his  attention  called  to  the  fact,  that 
any  assessor  in  any  previous  year  shall  have  omitted  to  re- 
turn, or  shall  in  any  future  year  omit  to  return  any  lands, 
town  lots, or  any  improvements, structures  or  fixtures  thereon, 
subject  to  taxation,  situated  within  his  county  "  You  will 
observe  the  statement  that  if  the  auditor  shall  discover,  or 
have   his  attention  called   to  the  fact  that  any  assessor  in 
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any  previouH  year  shall  have  omitted  to  return — which  is 
very  eaay  to  b^  done,  if  he  disoovers  it;  but  it  proceeds  to 
say  *  or  shall  in  any  future  year  omit  to  return  any  lands" 
&Q  *'subju3t  to  taxation''— 'I  suppose  the  legislature  in  that 
aot  had  in  mind  that  if  he  discovered  anything  that  was 
prior  to  the  time  that  he  made  the  discovery,  or  that  if  in 
any  year  thereafter  he  made  the  discovery  of  any  suob 
omission  Then  the  statute  provides:  "or  if  any  such  prop- 
erty has  escaped  taxation  by  reason  of  any  error  ot  said 
auditor,  it  shall  be  the  duty  of  said  auditor  to  ascertain  the 
value  thereof  for  taxation  as  near  as  may  be,  and  to  enter 
said  lands,  town  lots  or  improvements,  upon  the  duplicate 
of  the  county  then  in  the  hands  of  the  county  treasurer  of 
sa^h  county."  Now,  that  seems  to  be  plain  sailing:  when 
be  discovers  this  he  is  to  enter  it  upon  the  duplicate  cf  the 
county  in  the  hands  of  the  treasurer  of  such  county,  but  the 
statute  further  says.  '*  And  to  add  to  the  taxes  of  the  current 
year  the  simple  taxes  of  each  and  every  preceding  year  in 
which  such  property  shall  have  escaped  taxation,  as  far 
back  as  the  next  preceding  decennial  appraisement  and 
equalization  of  real  estate  in  his  county,  unless  in  the  mean* 
time  such  property  shall  have  changed  ownership,  in  which 
casp  only  the  taxes  chargeable  since  the  last  change  of 
ownership  shall  be  added,  or  the  owner  of  such  prope  ty 
may,  if  he  desires,  pay  the  amount  of  such  taxes  into  the 
county  treasury,  on  the  order  of  said  auditor." 

Now,  it  seems  to  us  that  the  reading  of  that  statute  is 
this:  if,  upon  any  year,  the  auditor  disoovers  that  in  that 
year  there  has  been  an  omission,  on  account  of  improve* 
ments,  from  the  duplicate,  that  he  may  add  that  improve- 
ment upon  the  duplicate.  That  is  the  plain  rsading  of  the 
statute.  *'It  shall  be  the  duty  of  said  auditor  to  ascertain 
the  value  thereof,  for  taxation  as  near  as  may  be,  and  to 
entf  r  said  lands,  town  lots  or  improvements  upon  the  du- 
plicate of  the  county."  In  that  state  of  facts  we  can  soe 
that  the  amount  goes  upon  the  duplicate  and  is  taxed  for 
the  current  taxes  oT  that  year. 

But  there  is  another  condition  that  may  arise:  and  that 
is  that  this  omission  had  occurred  two  or  three  years  before, 
and  that  therefore  there  had  been  back  taxes,  or  the  taxes 
cf  prior  vears  which  had  not  been  paid,  or  had  not  been 
assessed,  which  ought  to  have  been  assessed  upon  the  prop- 
erty; and  thereupon  the  statute  provides  that  he  shall  have 
authority  to  add  to  the  taxes  of  the  current  year.  Now 
that  addition   is  the  addition  of  the  back  taxes  to  the  cur- 
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rent  taxes — ''to  add  to  the  taxes  of  tbe  oarrent  year  the 
simple  taxes  of  eaob  and  every  preoeding  year" — that  is, 
taxes  without  penalty,  as  we  understand— -"in  wbioh  snob 
property  shall  have  escaped  taxation,  as  far  bank  as  the 
next  pieoeding  decennial  appraisennent  and  equalization  of 
real  estatn  in  his  oounty,  unless  in  the  meantime  suoh  prop- 
erty shall  have  changed  ownership,  in  which  ouse  only  the 
taxes  chargeable  since  the  last  change  of  ownership  shall  be 
added."  Added  to  what?  Added  to  the  current  tax  of  the 
current  year  upon  the  property. 

We  have  read  all  the  autborities  wbioh  have  been  cited 
a  jd  have  spent  a  great  deal  of  time  in  the  discussion  of  this 
question,  and  we  confess  that  there  are  a  great  many  doubts 
and  uncertainties  about  it;  but  it  seems  to  us  that  the  bet- 
ter opinion  is — and  the  more  proper  construction — to  hold 
that  when  the  auditor  discovered  that  this  assessment  on 
this  property  and  improvement  had  not  been  made  by  the 
assessor  of  that  year,  that  he  then  should  have  placed  the 
tame  upon  the  duplicate  and  added  the  taxes.  He  made 
that  discovery  in  the  summer,  and  attempted  in  October  of 
that  year  to  cure  it,  or  to  correct  the  omission;  but  by  an- 
other mistake  of  some  one  in  the  office,  the  amount  was 
placed  upon  the  property  of  a  neighbor,  and  not  upon  this 
property.  The  statute  provides  that  "it  shall  be  the  duty 
of  said  auditor  to  ascertain  the  value  thereof  for  taxation, 
as  near  as  may  be,  and  to  enter  said  lands,  town  lota  oi  im- 
provements, upon  the  duplicate  of  tbe  county,  then  in  the 
hands  of  the  county  treasurer  of  suoh  county."  The  ques- 
tion has  arisen  as  to  how  long  and  during  what  time  this 
entry  may  be  made  upon  this  duplicate.  And  there  comes 
op  the  question  of  the  taxes  of  the  current  year  to  which 
it  is  said  the  addition  may  be  made.  It  has  been  suggested 
that  the  year  would  extend  from  April  to  April,  the  time 
when  the  taxes  become  a  lien  upon  the  real  estate.  It  has 
been  discussed  between  us  whether  or  not  it  is  intended  to 
mean  the  current  year  A.  D. ;  but  the  statute  seems  to  make 
provision  for  making  this  correction  upon  the  duplicate  in 
the  hands  o^  the  county  treasurer.  Originally,  as  we  all 
know,  the  taxes  in  this  part  of  th^  country  for  any  particu- 
lar year  were,  as  they  are  now,  levied  some  time  about  the 
month  of  June — about  the  1st  of  June — I  think  in  some 
cases  the  provision  is  that  the  levy  shall  be  made  at  that 
time,  BO  far  as  the  county  commissioners  are  concerned, 
and  presented  to  the  commissioners  by  that  time  by  other 
officers   who  are  authorized   to  make  the  levy.     That  levy 


wou  20  CIRCUIT  COURT  OF  OHIO.  81 

Yoit,  Treasarer,  y.  The  Ma.umee  Brewing  Co. 

haviDg  been  made,  the  property  is  plaoed  upon  the  dnpli- 
oate,  and  the  proper  levy  of  the  taxes  npon  eaoh  lot  is  made. 
Tlie  daplioate  is  to  be  plaoed  in  the  hands  of  the  treasurer 
by  the  20th  of  Ootober,  and  the  taxes  were  oolleotible  and 
payfible  on  or  before  the  20th  of  December  following,  mak- 
ing the  whole  business  oome  within  the  year.  So  far  as 
this  oounty  is  oonoerned,  the  duplicate  gets  into  the  hands 
of  the  officer  by  the  1st  of  November.  The  general  statute 
provides  that  a  party  may  have  a  choice,  and  instead  of 
paying  his  whole  tax  on  or  before  the  20th  of  Decembor, 
may  have  until  the  June  following  to  pay  one-half,  and  pro- 
vision is  made  for  the  return  of  the  duplicate  on  or  before 
the  20th  of  January  to  the  auditor, and  then  for  the  returning 
of  it  to  the  treasurer  on  or  before  the  20th  of  April  follow- 
ing, and  give  the  parties  until  the  20th  of  June  following  in 
which  to  pay  the  taxes  of  the  year  for  which  the  taxes  were 
collected,  one-half  of  them  being  collected  really  in  the 
year  following  the  principal  levy  of  the  taxes. 

The  object  and  purpose  of  this  statute  is  to  put  upon  the 
duplicate  the  property  of  a  particular  year — to  put  upon  the 
duplicate  the  property  which  the  auditor  discovers  has  been 
omitted  for  that  year,  and  we  think  the  true  construction 
should  be  that  he  should  have  an  opportunity  of  placing  it 
upon  the  duplicate  at  any  time  during  the  time  in  which 
the  duplicate  is  in  the  hands  of  the  treasurer  for  the  collec* 
tion  of  the  taxes  of  that  year,  and  without  reference  to 
whether  it  is  the  first  of  April  or  whether  it  is  for  the  year 
according  to  the  ordinary  computation  of  time;  and  we 
think,  therefore,  that  this  auditor  had  the  authority  to 
place  this  omission  upon  this  lot  224  at  any  time  during  the 
time  that  the  dupliaate  was  in  the  hands  of  the  treasurer 
for  the  collection  cf  the  taxes  of  1898;  and  this  he  did;  and 
there  being  no  back  taxes — the  omission  having  occurred  in 
1898 — this  whole  clause  with  reference  to  back  taxes  and  the 
transfer  of  property,  etc,  has  no  application:  that  is  to  say 
— a  man  who  buys  property  in  any  particular  year  takes, 
upon  himself  the  liability  to  have  the  property  assessed  for 
the  taxes  of  that  year,  and  to  have  amendments  made  in  the 
same  manner  for  that  current  year,  if  omissions  or  errors 
are  found  to  exist. 

In  addition  to  the  tax  of  which  we  have  been  speaking, 
there  was  levied  in  the  county  a  tax  for  the  purpose  of  pay- 
icg,  in  some  part,  for  stone  roads,  under  what  are  called 
the  Stone  Road  La wd  of  this  state;  and  there  is  a  law  in 
regard  to  st^ne  road^  in  this  county  which  is  different  from 
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that  of  any  other  oonnty  in  the  state,  and  it  is  claimed  thai 
that  proyisioD  of  the  statute  is  unooustitntioDa]. 

That  question  was  before  this  oourt  a  good  many  yeara 
ago  in  the  ease  of  Willialii  Taylor  v.  The  Commissioners  of 
Luoas  County,  being  ease  No.  226  of  this  oourt,  and  .was 
heard,  and  this  oourt  held  that  the  law  was  oonstitutional ; 
proceeding,  as  I  remember  it,  upon  the  theory  that  the 
matter  was  rather  of  a  Jooal  nature,  and  therefore  did  not 
come  within  the  prohibition  of  the  constitution  that  laws  of 
a  general  nature  must  have  a  uniform  application  in  the 
state.     The  case  was  taken  to  the  supreme  court,   and   the 

i'udgment  of  this  court  was  a£9rmed.  It  is  said  that  it  might 
lave  been  a£Srmed  upon  some  other  question  as,  for  in- 
stance,  that  the  tax  being  less  than  it  would  be  under  the 
other  statutes,  that  therefore  the  plaintiff  was  benefited 
rather  than  injured  by  the  statute,  and  hence  had  no  equity, 
and  therefore  the  petition  should  be  dismissed.  I  hardly 
think  the  supreme  court  would  pass  upon  the  question  in 
that  form,  and  I  do  not  think  it  necessarily  follows  that 
they  did  pass  upon  it  in  that  form.  At  any  rate,  the  court 
affirmed  the  judgment,  and  that  question  was  in  it,  and  we 
think  we  ought  not  to  hold  that  that  statute  is  unconstitu* 
tional.  I  will  say  frankly  that  I  think,  if  the  case  goes  tc 
the  supreme  oourt,  that  it  will  overrule  its  farmer  decision 
made  iu  this  Taylor  case,  but  we  prefer  that  they  should  do 
it  rather  than  do  it  ourselves. 

There  is  another  provision  of  the  statute,  found  in  section 
&82t,  which  provides  for  the  levying  of  taxes  by  the  county 
commissioners  for  county  purposes  generally  and  largely. 
The  statute  is  a  very  long  one.  It  provides  for  a  limitation  of 
the  amount  which  the  commissioners  may  annually  levy, 
and  where  the  appraised  value  of  the  taxable  property  does 
not  exceed  three  million  dollars,  the  amount  is  limited  to 
five  mills,  and  where  the  amount  exceeds  three  millions  and 
does  not  exceed  five  millions  of  dollars,  it  is  limited  to  three 
and  five-tenths,  and  so  on  up  to  above  seventy  million  dol- 
lars, and  at  some  time  in  the  history  of  this  world  the  au- 
thorities at  Colnmbns^perhaps  upon  the  instigation  of  the 
commissioners  of  this  county,  or  somebody  perhaps  inter* 
ested  in  the  welfare  of  Lucas  county— made  a  prohibition 
that  in  Lucas  county  limits  the  sum  to  be  levied  to  five 
mills:  before  it  had  been  1  1-10  mill,  and  since  that 
time  the  taxes  have  increased.  Now  it  is  said  that  that 
amendment  of  the  statute  was  unconstitutional,  and  that 
for  the  reason  that  the  subject  of  taxation  is  one  of  a  gen* 
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era!  natnre  tbroughont  the  state,  and  one  that  all  partiea 
are  interested  in,  and  that  any  law  that  affeots  tbesubjeot 
of  taxation  should  be  a  law  of  general  and  universal  appli- 
oatioD  throughout  the  state.  We  are  not  so  clear  about 
that.  The  statute  provides  here  for  a  olassifloation  of  all 
the  oonnties,  that  is  to  say,  it  is  a  olassifloation  by  the 
amoant  of  taxable  property  upon  the  duplioate.  In  ooun- 
tiea  where  there  is  a  certain  amount  of  taxable  property  the 
rates  may  be  so  much,  and  so  on  through,  and  if  uniform- 
ity is  required,,  it  seems  to  us,  that  uniformity  should  apply 
in  a  matter  of  that  kind  as  well  as  anywhere  else. 

Tbe  supreme  court  have  hnld,  in  a  case  in  60  Ohio  St., 
State  Y.  Buckley,  p.  278,  that  classification  in  regard  to 
oonnties  does  not  properly  exist,  it  is  only  as  to  municipal 
corporations  that  they  allow  it— -and  I  think  they  are  sorry 
that  they  ever  allowed  that.  We  have  very  serious  doubt 
whether  the  contention  of  counsel  which  has  been  made  in 
thia  oase  is  true:  that  this  particular  portion  of  this  act  is 
constitutional.  We  think  this  court  ought  not  to  declare  a 
law  unconstitutional  unless  it  most  clearly  appears  to  be  so, 
or  unless  it  has  been  adjudged  to  be  so,  either  directly  or  in- 
directly, by  the  supreme  court  of  the  state  of  Ohio,  and  we 
think  this  question  is  a  matter  of  very  great  importance;  it 
is  of  very  great  importance  to  the  county,  and  if  it  is  un- 
constitutional it  is  very  far  reaching,  and  we  feel  that  we 
ought  not  to  declare  the  law  unconstitutional  with  the  pres- 
ent views  we  have  in  relation  to  it,  and  therefore,  we  shall 
hold  that  that  act  is  constitutional  until  further  instructed 
by  the  supreme  court  of  the  state. 

These  are  the  leading  questions  which  are  made  in  the 
case,  and  we  have  given  them  a  very  careful  examination 
without  coming  to  as  clear  a  conclusion  in  regard  to  them 
as  we  would  like  to  come  to  in  the  discussion  of  a  legal 
question,  but  judgment  may  be  rendered  in  the  case  in  ac- 
cordance with  this  decision. 

The  demurrer  will  be  sustained,  and  judgment  entered  upon 
the  demurrer.     That  raises  all  the  questions. 

CharUs  E.  Sumner,  Pros.  Atty.,  for  Plaintiff  in  Error. 

Swayne^  Hayes  &  Tyler ^  for  Defendant  in  Error. 
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Before  Doaglass,  Voorbees  and  WilBon,  JJ. 

[Judge  Wilson  of  the  Seeond  Oircuit  taking  the  place  of  lodge 

Adame.  J 

THE  ZANESVILLB  TELEPHONE   A   TELEGRAPH  COM- 
PANY T.  THE  CITY  OP  ZANESVIJLLE. 

Section  846L  of  the  Bevised  Statatee  held  oonititational,  for 
that  tne  function  therein  conferred  on  the  probate  court  Is 
judicial  in  ite  character. 

Error  to  the  Ooort  of  Comnion  Pleas  of  MoBkiDgum 
county. 

Wilson,  J. 

This  is  a  proceeding  in  error  to  reverse  the  order  of  the 
court  of  common  pleas,  aflSrming  the  order  of  the  probate 
court.  We  have  before  us  an  opinion  of  the  judge  of  the 
court  of  common  pleas,  containing  .a  statement  of  the  case, 
which  is  as  follows: 

*'The  record  in  this  case  discloses  that,  prior  to  the  9th 
day  of  August,  1899,  the  Zanesville  Telephone  and  Tele- 
graph Company  filed  its  petition,  amendment  to  the  peti- 
tion, and  supplemental  petition  in  the  probate  court  of  this 
county,  wherein  it  is  alleged  said  company  is  a  corporation 
duly  organized  under  the  laws  of  Ohio,  for  the  purpose  of 
constructing,  operating,  and  maintaiiung  a  line  or  lines  of 
telephone  or  telegraph  within  the  state  of  Ohio,  by  the  use 
of  the  streets,  alleys,  public  ways,and  other  public  grounds 
of  the  villages,  towns  and  cities  of  said  state,  and  any  of 
the  public  roads,  highways  and  lanes  within  the  state,  by 
entering  thereon  and  making  the  preliminary  surveys,  and 
using  and  occupying  said  streets, alleys,  and  highways  with 
poles  and  other  appliances  necessary  in  constructing,  oper- 
ating and  maintaining  a  line  of  telephone  and  telegraph; 
and  the  said  company  has  the  right  to  contract  with  any 
other  person,  individual,  or  company,  for  the  purpose  of 
transmitting  messages  over  their  telegraph  or  telephone 
lines,  and  with  a  right  to  purchase  any  lines  of  telephone  or 
telegraph  from  other  individuals  or  corporations. 

'*The  petition  further  represents  that,  on  the  20th  of 
March,  1899,  the  said  company  presented  to  the  city  coun- 


▼OL.   20  CIRCUIT  COURT  OF  OHIO.  85 

ZaDesville  TePgh  A  Telph.  Co.  v.  City  of  Zanesyille. 

cil  of  Zanesville,  a  certaiD  ordioance  and  agreement,  pro 
vidiDg  for  the  mode  of  use  within  the  limits  of  said  citj  over 
tbe  stieets,  alleys,  and  public  ways  of  the  same,  the  agree- 
ment providing  for  the  mode  and  manner  in  which  said  tel- 
ephone and  telegraph  lines  should  be  constructed  along  said 
streets,  alleys,  and  public  ways,  so  as  not  to  incommode  the 
public  by  the  use  of  the  same;  that  the  said  ordinance  and 
agreement  was  by  said  city  council  referred  to  the  street 
and  alley  committee.  Said  plaintifiF  frequently  requested 
said  street  and  alley  committee  to  act  upon  the  same  and 
make  report  to  the  city  council,  but  it  refused  so  to  do. 
Tbe  petition  further  alleges  that,  plaintiff  was  unable  to 
agree  with  the  municipal  authorities  as  to  the  mode  of  use 
of  the  streets  And  alleys,  and' that  the  municipal  authorities 
nnreasonably  delayed  to  enter  into  any  agreement  with  tbe 
petitioner. 

'"In  the  supplemental  petition,  it  is  also  alleged  that,  the 
city  had  proposed  an  agreement  to  the  plaintiff,  but  that 
the  agreement  was  of  such  a  character  that  the  plaintiff 
could  not  accept  the  same,  and  did  decline  to  accept  tbe 
same,  and  that  the  plaintiff  and  said  city  were  unable  to 
come  to  terms  as  to  the  manner  and  mode  in  which  plaintiff 
might  use  and  occupy  the  streets  of  the  city  of  Zanesville 
so  as  not  to  incommode  the  public  in  the  use  of  the  same. 

'*The  prayer  of  the  petition  and  the  supplemental  petition 
is  that,  the  probate  court  might  determine  and  5x  the  mode 
of  use  of  the  alleys,  streets,  and  public  ways  of  the  said 
city  for  the  said  telephone  and  telegraph   company. 

"Various  motions  were  made  by  the  defendant  city  to 
these  pleadings  of  the  plaintiff  below,  and  a  demurrer  was 
interposed  to  the  petition,  amendment,  and  supplement 
thereto,  which  demurrer  was  overruled  by  the  probate 
court;  and  thereupon  the  defendant  city  filed  its  answer  to 
the  petition,  amendment,  and  supplement  thereto,  in  whicb 
it  is  alleged  that  the  city  did  not  refuse  or  unreasonably 
delay  entering  into  an  agreement  with  said  company,  and 
in  which  it  denied  that  the  mode  of  use  proposed  by  the 
city  council  was  unreasonable,  and  denied  that  the  city  and 
the  company  were  unable  to  agree  as  to  the  mode  of  use  of 
said  streets  and  alleys,  and  said  city  council  only  took  suf- 
ficient and  reasonable  time  to  duly  consider  and  act  upoD 
the  matter  in  the  interest  of  the  said  city. 
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'*Tbe  record  farther  discloses  that,  on  the  9th  daj  of  Aa- 
gost,  1899,  the  cause  came  on  for  hearing  in  the  probate 
court,  upon  the  pleadings  and  the  evidence.  Whereupon, 
the  following  judgment  was  rendered  bj  the  probate  court: 

''  'This  day  this  cause  came  on  for  trial,  and  the  court 
having  heard  the  evidence  and  arguments  of  counsel,  and 
being  fully  advised  in  the  premises,  finds  that  the  law,  to- 
wit:  section  3461  of  the  Kevised  Statutes  of  Ohio,  in  so 
far  as  it  authorizes  this  court  to  act,  is  unconstitutional, 
and  that  this  court  has  no  jurisdiction  to  hear  and  deter- 
mine this  cause,  and  for  that  reason  does  not  here  consider 
the  evidence  introduced  upon  the  trial  of  this  cause,  in  any 
respect,  and  for  the  reason  stated,  it  is  ordered  that  the 
petition  of  the  Zanesville  Telephone  and  Telegraph  Com- 
pany filed  herein  be  and  it  is  hereby  dismissed,  and  said 
company  shall  pay  all  the  costs  of  this  proceeding,  to  all  of 
which  said  company  then  and  there  excepted  '  " 

Error  was  prosecuted  from  this  judgment  to  the  court  of 
common  pleas,  and  that  court  affirmed  the  judgment  of  the 
probate  court.  The  contention  of  the  city,  which  prevailed 
in  the  lower  courts,  is  thrown  into  syllogistic  form,  by  the 
judge  of  the  common  pleas  court  in  bs  opinion,  thus: 

''The  argument  of  counsel  for  the  defendant  in  error  is 
that,  the  legislature  cannot,  under  the  constitution,  impose 
upon  the  probate  court  the  exercise  of  non  judicial  func- 
tions. 

''The  duty  or  function  imposed  on  the  probate  court  by 
section  3461    of  the  Revised  Statutes,    is  non-judicial. 

''Therefore,  section  3461  is  unconstitutional." 

If  the  premises  of  this  syllogism  be  true,  the  judgment 
of  the  courts  below  is  correct  It  is  the  minor  premise 
which  is  challenged  in  this  proceeding  in  error. 

What  have  we?  To  begin  with,  we  have  two  voluntary 
corporations,  which  receive  their  charters  from  the  state. 
They  are  public  in  their  nature,  and  for  that  reason,  the 
legislature  says,  "We  will  not  let  you  act  and  do  as  a  pri- 
vate person  may  with  his  own,  so  that  he  does  not  injure 
others,  but  we  will  prescribe  by  law  how  you  shall  act." 
This  applies  to  both  the  municipal  corporation  and  the  tele- 
phone company,  which  are  the  same  in  character.  The 
right  of  the  telephone  company  is  to  appropriate  the  streets 
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and  alleys  of  the  citj  for  the  use  of  ita  compaDj.  The 
duty  of  the  city  la  to  control  the  atreeta  and  alleya  of  the 
city,  ao  aa  to  keep  them  open,  in  repair,  and  free  from 
naisance. 

The  telephone  company  comea  to  the  cit^  and  aaya,  *'the 
state  baa  given  me  the  right  to  nae  your  atieeta,  bnt  it  haa 
said  to  me  that  I  muat  agree  with  yon  aa  to  the  mode  of 
use.  I  have  an  ordinance  which  I  think  la  a  fair  agree- 
ment between  you  and  me.      I  propoae  that  we  adopt  it.'* 

The  city  saya,  '*No;  the  legialature  haa  given  me  the  con- 
trol  of  the  atreeta  and   alleya  for  the   purpoae  of  keeping 
them    open,  in   repair,  and   free  from  naiaance.      I  cannot 
let  you  uae  the  atreeta  and  alleya  in  the  way  you  propoae  in 
this  agreement,  becauae  I  think  it  ia  violative  of  my  lighta, 
hot   I  will   propoae  to*  you  a  plan  upon  which  you  may  nae 
the   atreeta  and   alleya,  and   it   may  be  thua  and  ao/'  The 
telephone  company  aaya,  '*No;  that  ia  an  nnreaaonable  re- 
atriction  of  my  right  to  uae  the  atreeta,  and  I  cannot    agree 
to  it.*'     How  are  we  to  settle  thia  contention  between  thege 
two    corporationa,      peraona   in    law?     Can     the     council 
of   the  city  do  it   by  legialating  upon  that  aubject?     The 
legialature  haa  not  aeen  fit  to  give  to  the  municipality  any 
legialative  authority   over  telephone    companiea.       It  can 
neither  grant  nor  refuae  a  franchiae  to  a  telephone  com- 
pany, by  the  exerciae  of  its  legialative  power.     The  legiala- 
ture has  aaid   to  it,   *'I  will  reserve  to  myself  the  right  to 
grant  theae  franchiaea  when  and  where  I  will,  but  you  may 
agree  with  the  telephone  company  aa  to  the  mode  of  use." 
Agreement  ia  not  legialation.     It  ia  the  act  of  private  part- 
iea.     Therefore,  when    the   legialature   provided,  in   section 
3461,    of  the  Revised  Statutea,   that    the    telephone  com- 
pany  and   the  city   council  might  agree,    it  did   not  intend 
to   provide  that  the    city  council    might    legialace  ao    aa  to 
regulate  the  mode  of  uae,  and  compel   the   telephone   com- 
pany to  abide  by  the  legialation. 

Here  are  two  peraona  contending  in  law  and  disputing  aa 
to  the  facta.  Where  will  they  go  to  settle  their  difficultiea? 
To  the  legialature?  The  legislature  haa  not  the  facta  nor 
the  meana  of  ascertaining  them.  It  haa  declared  the  law, 
but  cannot  apply  it,  becauae  that  ia  a  judicial  function. 
The   law  muat   be  applied   to  a  state  of  facta;  the  state  of 
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facte  will  not  be  tbe  same  in  anj  two  municipalities;  tbore> 
fore,  tfaey  must  seek  a  fornm  which  is  competent  to  ascer- 
tain what  the  facts  are,  in  order  to  determine  what  are  the 
rights  of  these^  two  contending  corporations.  In  other 
words,  they  mast  seek  the  aid  of  a  conrt. 

It  is  the  daty  of  the  legislature  to  declare  the  law,  and  of 
the  courts  to  apply  it.  What  is  the  law?  The  statute 
which  is  challenged  here  is  section  3461  of  the  Revised 
Statutes.  In  order  that  it  may  be  understood,  it  must  be 
read  in  connection  with  section  3456,  which  provides, 

"Any  such  company  may  enter  upon  any  land,  whether 
held  by  an  individual  or  a  corporation,  and  whether  ac- 
quired by  purchase  or  appropriation,  or  in  virtue  of  any 
provision  in  its  charter,  for  the  purpose  of  making  prelimi- 
nary examinations  and  surveys,  with  a  view  to  the  location 
and  erection  of  lines  of  magnetic  telegraph,  and  may  ap- 
propriate so  much  thereof  as  may  be  deemed  necessary  for 
the  erection  and- maintenance  of  its  telegraph  poles,  pieru, 
abutments,  wires,  and  other  necessary  fixtures." 

Here  is  conferred  upon  the  plaintiff  tbe  power  of  emi- 
nent domain,  to  enter  upon  and  take  any  land  anywhere, 
belonging  to  anybody,  for  the  purposes  of  its  business. 

Section  3461  qualifies  this  right.     It  provides, 

"When  any  lands  authorized  to  be  appropriated  to  the 
use  of  a  company  are  subject  to  the  easement  of  a  street, 
alley,  public  way,  or  other  public  use,  within  the  limits  of 
any  city  or  village,  the  mode  of  use  shall  be  such  as  shall 
be  agreed  upon  between  tbe  municipal  authorities  of  the 
city  or  vill«tge  and  tbe  company;  and  if  they  cannot  agree 
the  probate  court  of  the  county,  in  a  proceeding  in- 
stituted for  the  purpose,  shall  direct  in  what  mode  such 
telegraph  line  shall  be  constructed  along  such  street,  alley, 
or  public  way,  so  as  not  to  incommode  the  public  in  the  use 
of  the  same."  By  subsequent  enactment,  these  provisions 
of  the  statute  are  m^de  applicable  to  telephone  companies. 

This  is  not  tbe  grant  of  a  power  to  the  telephone  com- 
pany. It  is  a  limitation  upon  the  grant  made  in  section 
3456.  .  Reading  the  two  sections  together,  they  mean  that 
tbe  telephone  company  may  appropriate  a  street  for  the 
purposes  of  its  business,  but  when  it  appropriates,  it  shall 
so  use  tbe  street  as  not  to  incommode  the  public  in  its  use. 
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How  IB  the  law  applied?  The  mode  of  use  mast  be  ae- 
oording  to  the  facta  and  circumstaDces  BurronDding  the 
atieeta  of  the  manicipalitj  where  it  is  sought  to  exercise 
the  franchise.  The  legislature  has  not  determined  how  this 
telephone  company  should  use  the  streets  of  ZanesviJie. 
The  law  which  it  has  enacted  is  a  general  law,  applicable  to 
all  municipalities,  but  the  facts  which  will  determine 
whether  the  use  made  of  the  stieets  does  or  does  not,  in- 
commode the  public,  will  not  be  the  same  in  any  two  mu- 
nicipalities. 

Therefore,  the  question  which  is  left  to  be  determined  by 
thf*  prohnte  court,  in  the  event  the  parties  cannot  agree,  is 
hew  shall  this  law  be  applied,  so  that  the  telephone  com- 
pany may  have  its  rights,  and  enjoy  the  use  of  the  Btreets, 
and  so  that  the  public  may  not  be  incommoded  by  reason 
of  any  use  it  may  make  of  the  streets. 

If  there  had  been  no  provision  sending  these  parties  to 
the  probate  court  for  tBe  determination  of  this  question;  if 
the  statute  had  simply  provided  that  the  streets  might  be 
used  as  they  might  agree,  and  the  city  would  refuse  to 
agree;  the  telephone  company  could  go  into  any  court  of 
competent  jurisdiction  and  compel  the  city  to  come  in,  and 
the  court  hearing  the  facts  could  prescribe  the  terms  upon 
which  the  partieg  sh  .uld  agree. 

The  legislature  has  not  sent  the  parties  to  a  court  of  gen- 
eral jurS^^iction,  but  it  has  conferred  this  jurisdiction  upon 
the  prob^^te  court,  which  would  not  have  had  it,  without 
this  special  provision  in  the  statute.  It  is  always  an  open 
question  whether  the  use  of  a  street  is  according  to  law, 
and  one  which  is  relegated  to  the  courts  for  settlement. 
Take  the  general  provision  of  section  2640,  that  municipal 
corporations  have  exclusive  control  of  the  streets,  to  keep 
them  open,  in  repair,  and  free  from  nuisance.  How  fre- 
quently we  find,  in  the  courts,  the  question  raised,  whether 
a  street  is  open,  whether  it  is  kept  in  repair,  and  whether 
it  is  free  from  nuisance;  and  these  questions  are  always  ju- 
dicial in  their  character.  So  too,  the  mode  of  use  by  the 
telephone  company,  so  as  not  to  incommode  the  travelling 
publici  is  determinable  upon  the  facts  in  the  case,  in  a 
court  of  justice. 

[OOPTXiaST,  1900,  BT  OABI.  O.  ^AKll.] 
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Therefore,  we  conolade  that  the  f auction  which  ia  con- 
feried  upon  the  probate  court  in  section  3461  of  the  Be- 
▼iaed  Statutes  is  judicial  in  its  character,  and  that  the  stat- 
ute is  not  unconstitutional. 

There  is  a  case  in  the  36th  Ohio  St.,  where  a  court  of 
equity  directs  a  railway  company  how  it  shall  build  a  road, 
under  this  kind  of  statutory  provision.  It  is  the  case  of  the 
State  •!  rel.  v.  Railroad  Company,  86  Ohio  St.,  434.  The 
statutory  profision  under  consideration  in  that  case  was, 

**It  shall  be  lawful  for  such  corporation,  whenever  it 
May  be  necessary  in  the  construction  of  such  road,  to  cross 
aay  ruad  or  stream  of  water,  to  divert  the  same  from  its 
present  location  or  bed;  but  said  corporation  shall,  without 
unnecessary  delay,  place  such  road  or  stream  in  such  con- 
dition as  not  to  impair  its  former  usefulness.'^ 

It  could  cross,  it  could  divert,  but  it  must  not  impair  the 
former  usefulness  of  the  road  or  stream.  In  the  section  of 
the  law  which  we  are  construing,  the  telephone  company 
■ay  use  the  street,  but  it  must  not  use  it  so  as  to  incom- 
mode the  public.  In  the  opinion  of  that  case,  the  judge 
Mid, 

''While  the  company  continues  in  the  exercise  of  the 
franchise,  we  entertain  no  doubt  of  the  right  of  the  state  to 
compel  it  to  perform  the  condition  upon  wbicli  the  franchise 
was  granted.  This  may  be  done,  as  was  sought  in  this 
case,  by  petition  invoking  the  equity  powers  of  the  court, 
prosecuted  by  the  attorney  general  in  the  name  of  the 
state.     *     *     *" 

''The  plaintiff  having  been  found  entitled  to  an  injunc- 
tion against  the  use  of  the  highway  by  the  railroad  com- 
pany, and  the  latter  having  diverted  it  from  its  location, 
but  leaving  it  in  such  close  proximity  to  the  railroad  as  to 
make  it  dangerous  for  public  travel,  it  was  proper  for  the 
court  to  prescribe  what  change  in  the  location  should  oper- 
ate to  supercede  the  injunction. '^ 

In  other  words,  dealing  with  a  company  exercising  a 
franchise  under  this  provision  of  the  statute,  a  court  of 
equity  could  direct  it  how  it  must  build  its  road,  and  how  it 
must  treat  the  highway,  or  the  stream,  it  crossed,  in  order 
that  it  might  not  be  enjoined. 

So  in  this  case,  a  court  of  competent  jurisdiction  may  di- 
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rect  the  telophone  company  how  it  may  ase  the  streets,  so 
that  the  pablic  may  not  be  incommoded,  and  in  doing  so,  it 
is  exercising  its  proper  judicial,  not  a  legislative  function. 
Having  this  view  of  the  law,  we  are  of  the  opinion,  the 
probate  court  has  jurisdiction  to  determine  the  question  in 
dispute  between  these  parties,  and  to  decide  the  issue  made 
by  the  petition  and  9nBwer  in  the  case,  that  that  court  erred 
when  it  held  it  had  no  such  jurisdiction,  and  that  the  court 
of  common  pleas  erred  when  it  affirmed  the  judgment  of 
the  probate  court.  The  judgment,  therefore,  of  the  court 
of  common  pleas  and  of  the  probate  court  will  be  reversed 
and  the  cause  remanded  to  the  probate  court  for  further 
proceedings. 


(Sixth  Circuit—Luoas  Co.,  O.,  Circuit  Court— Jan., Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 

B.  A.  STEVENS    v.    THE    LAKE    SHORE    &   MICHIGAN 
SOUTHERN  RAILWAY    COMPANY. 

Common  Carrier—Bill  of  Lading  controls— 
(1).     As  a  rule,  ibe  terms  and   obliflratioDS  o/ the   contract  be- 
tween a  shipper   and  a  common  carrier  of  goods  are    to  be 
found  in  ana  determined  from  the  bill  of  lading. 

Verbal  contract  different  from  bill  of  lading  -Rules  of  Evidence— 

(2).     The  bill  of  lading  is  subject  to  the  general   rules   applio- 

able  to  the  variation  of  written  contracts  by  parol  evidence. 

•  Transportation  of  goods  beyond  raUroaxVs  own  line  —  Responsi- 

bUity    for  freight   beyond     its     own     line  —  Acceptance   of    total 

charges  for  whole  distance — Express  terms  of  bill  of  lading— 

(8).     In  the  absence  of  specific  stipulations  on  the  subject,  the 

aoceptanoe  of  the  goods  by  the  carrier  for  shipment  to  their 

ultimate  destination  over  its  own  and  connecting  lines,  and 

receipt  by  the  initial  carrier  of  the  charges   for   the    whole 

distance,  may  involve  an  undertaking  on  the  part  of   suoh 

carrier  to  transport  them  the   whole   dists^noe    and  deliver 

them  to  the  consignee,  and  so  make  it  responsible   for   the 

default  of  connecting  linen.     But  when  the    bill   of    lading 

contains  explioit  provisions  on  the  subject,  these   must   be 

regarded  and  given  effect,  in  the  absence  of  averments  ana 

evidence  that  would  authorize  a  court  to  ignore  or  set  aside 

8ueh  contract  of  shipment. 

Stipulation  limiting  liability  permissible— 
(|).     Stipulations  limiting  the  liability  of  the  initial  carrier  to 
its  own  lines,  not  being  inconsistent  with  the  common  law 
liability,  are  valid  and  will  be  given  effect. 

Acceptance  of  total  charges  as   against  express  limitation  to  its 
own  lines — 
(B).    Where    the    shipper    is    aware  at  the  time   of   shipment 
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that  the  bill  of  lading  oontains  provisionB  limiting  the 
liability  of  the  initial  carrier  to  his  own  lines,  and  that 
the  destination  of  the  goods  is  beyond  the  lines  of  suoh  in- 
itial carrier,  the  mere  acceptance  by  suoh  initial  carrier  of 
the  freight  charges  for  the  whole  distance  to  the  point  of 
destination,  is  not  enough  to  warrant  a  disregard  of  such 
limiting  provisions. 

Failure  of  shipper  to  notice  express  terms  of  trill  of  lading — 
(6).     And  a  mere  failure  on  the  parb  of  the    shipper  to   notice 
such  limiting  terms  in  the  bill  of  lading   is   not  enough    to 
warrant  a  disregard  of  such  terms. 

R.  R.  Co.  V.  La  Fourette,  2  O.  O.  R.,  279,  approved  and   fol- 
lowed. 

Error   to   the   Court  of  Common  Pleas  of  Lncas  county. 

Pabker,  J. 

This  action  was  brought  by  B.  A.  Stevens,  as  plaintiff, 
against  The  Lake  Shore  &  Michigan  Southern  Railway  Co  , 
before  a  justice  of  the  peace,  alleging  a  liability  on  the  part 
of  the  defendant  as  a  common  carrier.  The  case  went  to 
judgment  before  the  justice,  and  was  appealed  to  the  court 
of  common  pleas,  and  was  determined  there  by  a  judgment 
in  favor  of  the  Railwpy  Company,  and  Stevens  prosecuted 
error  to  that  judgment. 

The  defendant,  as  a  common  carrier,  accepted  for  trans- 
portation goods  consigned  to  Knowlton,  Wis.,  a  station 
beyond  the  western  terminus  of  defendant's  railroad,  which 
is  at  Chicago,  and  on  the  line  of  the  Chicago,  Milwaukee 
&  St.  Paul  R.  R. ,  an  independent  road,  having  its  eastern- 
terminus  at  Chicago.  The  defendant  collected  the  freight 
charges  for  the  whole  distance,  that  is,  over  boih  roads. 
The*  goods  were  duly  delivered  by  the  defendant  to  the 
Chicago,  Milwaukee  &  St.  Paul  R.  R.  at  Chicago,  and 
were  by  it  transported  to  Knowlton,  where  they  were  claim- 
ed by  and  delivered  to  a  person  ether  than  the  consignee, 
whereby  they  were  lost. 

The  plaintiff  contends  that  the  defendant  is  responsible 
to  the  plaintiff  for  the  value  of  the  goods,  on  the  ground 
that  the  agreement  between  them  involved  an  undertak- 
ing on  the  part  of  defendant  that  the  goods  should  be  safely 
transported  to  their  ultimate  destination  and  delivered  to 
the  consignee.  The  defendant,  on  the  other  hand,  con- 
tends that  it  discharged  its  whole  doty  upon  delivering  the 
goods  into  the  hands  of  the  common  carrier  at  Chicago. 
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« 

No  doubt  it  ia  competent  for  the  parties  to  contract  bo 
that  the  initial  carrier  shall  be  boand  for  the  safe  carriage 
of  the  goods  bejond  its  own  line,  and  for  tbeir  delivery  to 
the  consignee.  Steamboat  v.  Thompson,  16  Ohio  St.,  98; 
a  H.  &  D.  and  D.  &  M.  R.  R.  Co.  v.  Pontius,  et  al,  19 
Ohio  St.,  221.  Under  such  a  contract  the  connecting  car- 
rier becomes  the  agent  of  the  initial  carrier,  and  for  the 
neglect  or  default  of  the  former,  the  latter  becomes  respon- 
sible. On  the  other  hand,  it  is  competent  for  the  parties, 
by  their  contract,  to  limit  the  liability  of  the  initial  carrier 
to  the  safe  carriage  of  the  freight  over  its  own  line  only, 
and  the  delivery  thereof  to  the  connecting  carrier;  and  in 
such  case,  though  the  initial  carrier  receives  the  freight 
charges  for  the  whole  distance,  that  does  not  alter  its  situa- 
tion farther  than  to  make  it  the  agent  of  the  shipper  for  the 
purpose  of  paying  to  the  connecting  carrier  its  share  of 
such  charges.  To  determine  the  extent  of  the  undertaking 
we  must  therefore  look  to  the  contract  of  shipment.  The 
facts  upon  which  this  case  was  submitted  to  the  court  below 
were  agreed  to  and  reduced  to  writing,  and  I  read  from 
that  agreed  statement  of  facts: 

''It  is  agreed  between  plaintiff  and  defendant  and  their 
respective  counsel,  that  the  following  are  the  fads  in  this 
case,  and  the  same  may  be  used  and  read  in  evidence  by 
either  party  upon  any  trial,  in  any  court,  between  said 
parties,  their  successors  and  assigns;  subject,  however  to 
any  objections  or  exceptions  thereto  for  incompetency  or 
irrelevancy : 

*'l.  That  the  defendant  ia  now  and  was  upon  the  21st 
day  of  November,  1896,  a  corporation  duly  incorporated 
under  the  laws  of  the  state  of  Ohio,  owning  and  operating 
a  line  of  railway  extending  from  the  city  of  Toledo,  in  the 
state  of  Ohio,  to  the  Qity  of  Chicago,  in  the  state  of  Illinois; 
and  as  such  was  then  engaged  in  the  business  of  a  common 
carrier  of  freight  for  hire. 

''2.  That  on  the  21st  day  of  November,  1896,  said 
plaintiff  delivered  to  the  defendant  at  said  city  of  Toledo, 
Ohio,  certain  merchandise,  of  the  value  of  $7.50,  for  trans 
portation  by  said  defendant,  consigned  to  C.  Weisenicker, 
Knowlton,  Wis.  Said  goods  were  delivered  by  said  Stevens 
to  said  defendant  and  said  shipment  and  carriage  made  up- 
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on  the  following  conditioDB,  Bet  forth  in  said  bill  of  lading 
and  receipt  for  said  goods: 

*'  'Which  said  company  agrees  to  carry  to  the  said  desti- 
nation, if  on  its  road,  otherwise  to  deliver  to  another  carrier 
on  the  route  of  said  destination. 

'* 'It  is  further  mutually  agreed  in  consideration  of  the 
rate  of  freight,  as  to  each  carrier  of  all  or  any  of  said  prop- 
erty over  all  or  any  portion  of  said  route  to  destination,  and 
as  to  each  party  at  any  time  interested  in  all  or  any  of  said 
property,  that  every  service  to  be  performed  hereunder 
shall  be  subject  to  all  the  conditions,  whether  printed  or 
written,  herein  contained,  and  which  are  hereby  agreed  to 
by  the  shipper  and  by  him  accepted  for  himself  and  assigns 
as  just  and  reasonable  upon  all  the  conditions,  whether 
printed  or  written,  herein  contained.' 

3.      That  among    such    conditions    were  the  following: 

'*  'a.  No  carrier  or  party  in  possession  of  all  or  any  of 
the  property  herein  described  shall  be  liable  for  any  lose 
thereof,  or  damage  then^to,  by  causes  beyond  its  contiol. 

''  'b.  Every  carrier  shall  have  the  right,in  case  of  neces- 
sity, to  forward  said  property  by  any  railroad  or  route  be- 
tween the  point  of  shipment  and  the  point  to  which  the  rate 
IB  given. 

'*  *o.  No  carrier  shall  beliable  for  loss,  or  damage,  not 
occurring  on  its  own  road  or  its  portion  of  the  through 
route,  nor  after  said  property  is  ready  for  delivery  to  the 
next  carrier  or  to  consignee. 

*'  'Property  destined  to  or  taken  from  a  station  at  which 
there  is  no  regular  appointed  agent  shall  be  entirely  at  the 
risk  of  owner  when  uolonded  from  the  car  or  until  loaded 
into  car.* 

''4.  That  at  the  time  of  said  shipment  the  only  con- 
necting carrier  of  said  defendant  by  which  said  carriage 
could  be  made,  was  the  Chicago,  Milwaukee  &  St.  Paul  By. 
Oo.,  which  fact  was  known  to  plaintiff. 

*'5.  That  said  goods  were  by  said  defendant  delivered 
to  said  Chicago,  Milwaukee  &  St  Paul  By.  Co.  in  good 
order  and  condition." 

Then  the  further  facts  that  I  have  heretofore  briefly 
stated  as  to  the  circumstances  of  the  lose  of  the  property. 

Under  the  plain  reading  of  this  bill  of  lading  it  seems,  to 


VOL    20  CIRCUIT  COURT  OF  OHIO.  45 

Stevens  v.  L.  S.  A  M.  S.  Ry.  Co. 

UB  clear  that  the  undertaking  of  the  defendant  is  thereby 
limited  to  the  safe  delivery  of  the  goods  into  the  hands  of 
the  connecting  lint*  at  Chicago. 

I3at  it  is  said  that  the  true  meaning  and  intent  of  the 
agreed  statement  of  facts  is  not  that  the  plaintiff  and  de- 
fendant expressly  agreed  that  the  goods  should  be  shipped 
on  the  terms  and  conditions  set  foith  in  this  bill  of  lading, 
but  is  that  the  defendant  delivered  to  the  plaintiff  this  bill 
of  lading  containing  these  conditions  upon  receipt  of  the 
goods  and  the  freight  charges,  and  that  the  question  of 
plaintiff's  assent  ur  absence  of  assent  has  not  been  deter- 
mined by  this  agreed  statement  of  facts,  but  is  to  be  deter- 
mined by  the  circumstances  stated  as  to  the  delivery  of  the 
receipt  to  him,  and  the  rales  of  law  applicable  there- 
to. If  we  were  able  to  put  this  construction  upon  thia 
agreed  statement  of  facts,  the  case  of  plaintiff  would  not  be 
materially  improved;  there  is  no  statement  from  which  we 
may  find  that  any  imposition  was  practiced  upon  the  plaint- 
iff by  the  defendant  in  procaring  the  acceptance  of  this  bill 
of  lading  by  the  former,  nor  is  there  anything  in  the  record 
from  which  we  can  find  that  plaintiff  was  ignorant  of  the 
terms  of  this  bill  of  lading  when  he  received  the  same.  As 
a  rule,  the  terms  of  the  agreement  between  the  shipper  and 
the  carrier  are  to  be  found  in  and  determined  from  the  bill 
of  lading;  and  that  written  contract  between  the  parties  is 
subject  to  the  general  rules  applicable  to  the  variation  of 
written  contracts  by  parol  evidence. 

We  are  of  the  opinion  that  in  the  absence  of  any  specific 
stipulations  on  the  subject,  the  acceptance  of  the  goods  by 
'the  carrier  for  shipment  to  their  ultimate  destination,  and 
receipt  by  the  initial  carrier  of  the  charges  for  the  whole 
distance,  may  involve  an  undertaking  on  the  part  of  the 
carrier  to  transport  them  the  whole  distance  and  deliver 
tbem  to  the  consignee,  and  so  make  it  responsible  for  the 
default  of  connecting  lines.  But  when  the  bill  of  lading 
contains  explicit  provisions  on  the  subject,  these  must  be 
regarded  and  given  effect  in  the  absence  of  averments  and 
evidence  that  would  authorize  a  court  to  ignore  or  set  aside 
such  contract  of  shipment. 

However  the  rule  may  be  as  to  stipulations  limiting  the 
common    law  liability   of  a  carrier,  where,  as  in  this  case, 
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the  stipalations  are  oonsistent  with  the  common  law  liability 
and  the  shipper  seeks  to  impose  greater  liability  upon  the 
carrier,  the  fact  that  the  shipper  may  not  have  noticed  the 
terms  of  the  printed  bill  of  lading  is  not  enough  to  warrant 
a  depnTture  from  such  terms,  nnd  an  imposition  of  n  greater 
obligation  upon  the  carrier,  because  of  an  implied  under- 
taking arising  out  of  the  circumstances  of  the  acceptance  of 
the  goods  by  the  carrier,  marked  for  shipment  beyond  its 
line,  and  the  receipt  of  freight  charges  for  the  whole  dis- 
tance. Edpeciall)'  id  this  bu  wbeie,  as  ia  this  case,  the 
shipper  is  aware,  at  the  time  of  the  shipment,  that  the  des- 
tination is  beyond  the  carrier^s  line;  for  in  that  case  he  is 
bound  to  know  also  that  if  any  obligation  is  imposed  upon 
the  carrier  beyond  its  own  line,  it  must  be  by  virtue  of  a 
contract  extending  or  enlarging  his  common  law  liability. 

That  the  mere  failure  to  notice  the  terms  of  the  bill  of 
lading  is  not  sufficient  in  such  a  case  is  decided  in  R.  R. 
Oo.  V.  LaTourette,  2  C.  0.  R.  279.  The  opinion  in  this 
case  is  by  Judge  Shauck,  now  of  the  supreme  court.  We 
cannot  find  that  this  case  has  ever  been  before  the  supreme 
court,  but  we  believe  that  the  rules  laid  down,  and  the  de- 
cision, are  consistent  with  the  former  decisions  of  the  su- 
preme court,  and  the  case  is  so  nearly  in  line  with  the  one 
we  have  before  us,  that  we  do  not  feel  disposed  to  carry  the 
argument  of  the  matter  further,  but  we  place  our  reliance 
and  our  decision  upon  the  argument  and  decision  in  this 
case.     The  syllabus  is: 

''In  the  absence  of  fraud  and  mistake,  a  bill  of  lading 
signed  by  the  receving  agent  of  a  common  carrier,  contain- 
ing uo  restrictions  upon  its  common  law  liability,  delivered 
to  the  consignor  contemporaneusly  with  the  receipt  of  the 
goods  for  shipment  and  acquiesced  in  by  him,  becomes  the 
contract  of  shipment,  and  its  terms  cannot  be  contradicted 
by  parol.*' 

Judge  Shauck,  in  the  course  of  his  opinion,  points  out 
clearly  the  distinction  between  a  case  where  a  bill  of  lading 
undertakes  to  vary  the  common  law  liability  by  relieving 
the  common  carrier  from  certain  of  its  common  law  obliga- 
tions, and  a  case  where,  as  in  this  case,  the  common  carrier 
does  not,  by  the  written  or  printed  stipulations  of  the  bill 
of  lading,  seek  to  limit  its  common  law  liability. 
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Thia  agreemeDt  wo  find  is  coDslstent  with  thecommoD  law 
liability  of  the  carrier.  In  other  words,  as  already  slated, 
the  common  law  wonld  reqnire  of  the  carrier  under  these 
circumstances  only  the  safe  carriage  of  the  goods  over  its  own 
line  and  delivery  to  the  connecting  carrier;  and  if  that  lia- 
bility is  to  be  extended  to  the  safe  carriage  of  the  goods 
by  the  other  carrier,  then  that  must  be  the  subject  of  an 
ezpreee  contract  between  the  parties.  While  the  courts 
have  gone  a  good  ways  in  holding  that  where  there  is  an 
effort  upon  the  part  of  a  comomn  carrier  to  limit  its  own 
liability,  the  shipper  will  not  be  bound  by  the  stipulations 
contained  in  the  liill  of  lading  unless  he  expressly  assents 
thereto,  we  find  no  such  holding  with  respect  to  a  case  like 
this,  where  there  is  no  attempt  to  limit  the  common  law  li- 
ability of  the  carrier.  The  judgment  of  the  court  below 
will  therefore  be  affirmed. 

Geo   F.  Wells,  for  Plaintiff  in  Error. 

E.  D.  Potter^  for  Defendant  in  Error. 


(Third  Circuit— Hancock  Co., O., Circuit  Court— Deo  Term,1899. ) 

Before  Norris,  J. 

IN  THE  MATTER  OF  THE  APPLICATION   OF    WILLIAM 
B.  COONS  FOR  A  WRIT  OF  HABEAS  CORPUS. 

Divorce— Control  of  child  a  continuing  order— 

(I).  An  order  made  by  the  court  of  common  pleas  in  a  divorce 
proceeding  giving  control  of  tb<^  minor  child  to  tho  mother 
until  the  lurther  order  of  that  court,  is  a  coutinuing  order; 
and  as  between  the  parties  to  it  retains  the  child  in  the 
arms  of  the  law,  and  does  not  of  Itself  confer  such  author- 
ity upon  the  mother  as  empowers  her    to  appoint   a   guar- 

^       dian  for  the  child  under  section  626G  by  her  last  will. 

Same— Rights  of  Father— 
<2).  An  order  of  the  character  named  does  not  extinguish  the 
right  of  the  father,  but  merely  holds  the  father^s  right  in 
abeyance,  and  for  oauRe  apparent  to  the  court,  makes  the 
mother^s  right  to  custody  of  the  child  superior  to  the 
father's  right  to  its  custody. 

Same— Rights  of  father  cu  to  third  parties — 
(3).  As  between  the  father  and  one  whose  right  does  not  arise 
out  of  the  order,  he  is  not  compelled  to  seek  modification 
of  the  order  in  ihe  court  that  made  it,  but  may  invoke 
the  writ  of  habeas  corpus  and  submit  bis  claim  to  the  court 
from  which  the  writ  issues. 

Child's  welfare  main  consideration^ 
(4).    In  a  controversv  for  the  custody  of  the  child,    the   para- 
mount obiect  which  governs  the  court,  is  the  benefit  of  the 
child,  and  all  rights  must  yield  to  that. 
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Same— 
(5).     But  when  all  else  is  equal,  and  no  present  reason   exists 
for  departure  from  the  rule,  the  right  of  the  father   to   the 
custody  of  his  minor  child  is  superior  to  that  of  any   other 
person. 

In  Chambebs. 

On  writ  of  habeas  corpus,  issued  by  the  Circuit  Court  of 
Hancock  county. 

NOBBIS,  J. 

Maijorie  Coons,   a  child  about  seven   years  old,    is    the 
daughter  of  the  relator,  William  V.   Coons,    and   bis    wife, 
Ada  CooDS,   now    deceased.     The    respondent,     Mary    L. 
Reigle,is  the  mother  of  Ada  Coons  and  the  grandmother  of 
the  child  Marjorie. 

On  May  19th,  1894,  Adc  Coons,  by  the  decree  of  the 
court  of  common  pleas  of  this  cnuuty,  was  because  of  the 
aggressions  of  her  husband,  adjudged  to  be  divorced  from 
the  reIator,and  in  the  same  decree  she  was  awarded  the  care, 
custody  and  control  of  said  child,  Marjorie,  and  relator  waa 
enjoined  from  interfering  with  said  custody  and  control  un- 
til the  further  order  of  that  court.  The  mother  and  child 
thereafter  became  members  of  the  family  of  respondent  and 

so  remained  up  to  the day  of  April,  1898,    when    Ada 

Coons,  the  mother  of  Marjorie, died.  Since  the  death  of  its 
mother  the  child  has  remained,  and  still  is  in  the  custody 
and  under  the  care  of  its  grandmother,  the  respondent, 
who  relator  says  restrains  said  child  without  authority, 
and  by  force  deprives  relator  of  its  possession.  Ab  the 
child*s  father  be  claims  its  custody  and  control  and  the 
possession  of  its  person,  and  seeks  his  remedy  by  habeaa 
corpus. 

Of  the  writ  due  return  is  made.  Respondent  brings  the 
child  into  court,  and  makes  answer  that  she  has  care  of  said 
child,  her  grandchild,  and  denies  that  she  unlawfully  keepa 
the  child;  she  denies  that  relator  has  legal  or  moral  right 
to  have  its  custody,  and  pleads  the  decree  in  divorce,  and 
that  the  custody  was  awarded  to  the  wife,  her  daughter,  and 
alleges  that  at  the  time  of  the  decree  the  child  was  aband- 
oned by  its  father,  who  became  a  stranger  to  it.  That  the 
child  is  delicate  and  afflicted  with  curvature  of  the  spine 
and  has  been  so  afflicted  since  it  became  a  member  of  her 
family.     That  from  that  time  to  this  she  has   cared   for   it 
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and  ministered  to  its  wants  and  necessities,  and  that  under 
her  .,care,  and  the  proper  and  sa£Scient  treatment  which 
she  has  afforded,  and  still  affords  it,  the  child  is  rapidly 
approaching  entire  recovery.  That  relator  and  his  rela- 
tives are  strangers  to  the  child,  and  that  to  take  her  from 
her  present  home  and  place  her  with  those  with  whom  she 
ia  not  acquainted  will  retard  her  recovery  and  not  be  to  her 
benefit. 

It  is  pleaded  in  the  answer  that  this  court  has  no  juris- 
diction to  determine  the  custody  of  the  child.  That  the 
court  of  common  pleas  retains  jurisdiction, that  its  award  of 
said  custody  to  Ihe  mother,  being  a  continuing  order,  the 
modification  of  it  mu()t  be  sought  in  the  court  that  made  it 

The  reply  denies  abandonment  of  the  child,  and  denies 
that  to  change  its  custodian  and  its  present  abode  will  en- 
danger its  life  or  retard  its  recovery.  These  issues  were 
submitted  with  the  evidence. 

It  appears  beyond  any  doubt  that  relator  and  respondent 
are  each  of  them  eminently  proper  persons  to  have  the  custody 
of  this  child, and  that  in  the  control  of  either,  she  would  re- 
ceive every  care  which  her  necessities  might  require,  or  her 
condition  suggest.  So  that  the  question  of  dtness  or  un- 
fitness of  either  of  the  parties  does  not  arise  in  this  contro- 
versy. It  is  urged  that  the  right  of  relator  to  the  custody 
of  this  child  is  a  right  that  was  adjudicated  by  tbe  decree 
in  thp  divorce  proceeding  in  the  court  of  common  pleas; 
that  having  determined  as  between  tbe  husband  and  wife, 
and  having  awarded  the  custody  to  the  wife,  the  order  as  to 
the  child  is  continuing  and  vital;  and  that  the  rights  of  re- 
lator are  oy  it  held  suspended  in  that  court,  and  can  only 
be  rehabilitated  by  the  modification  of  that  order.  That 
the  position  of  the  wife  under  that  order  was  such  as  to 
enable  her  to  name  a  testamentary  guardian;  and  having 
done  this,  and  chosen  respondent  as  such  guardian,  by  her 
last  will,  the  custody  of  the  mother  passed  unabated  to  re- 
spondent by  that  intrument.  And  that  such  being  the  case, 
the  rights  of  these  parties  to  the  custody  of  this  child  are 
not  a  subject  of  inquiry  in  a  proceediung  of  this  character 
in  this  court. 

One  lawfully  entitled  to  the  custody  of  another,  of  which 
custody  he  is  unlawfully  deprived,  may  prosecute  a  writ   of 
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habeas  corpus  to  inquire  into  the  cause  of  such  deprivation. 
So,  if  this  court  may  have  jurisdiction  of  the  controversy, 
the  rights  of  the  parties  can  be  fully  adjudicated  in  this 
proceeding.  That  the  mother  of  this  child  did  by  her  last 
will,  in  writing,  name  and  appoint  the  respondent  the 
guardian, is  not  a  reason  that  the  father  should  be  denied  its 
custody.  The  situation  contemplated  by  section  6266,  of 
the  Revised  Statutes,  which  provides  for  the  appointment 
of  a  guardian  of  a  minor  child  Ly  will,  is  not  present  in  the 
case  at  bar.  The  father  is  not  dead  nor  gone  to  parts  un- 
known. If  abandonment  of  the  child  by  the  father,  could 
be  read  into  the  section,  as  a  condition  under  which  the 
testamentary  appointment  could  be  made;  the  evidence  does 
not  verify  the  claim  that  the  child  was  or  has  been  forsaken, 
renounced  or  rejected  by  him.  He  does  not  appear  to  have 
voluntarily  yielded  control, even  to  the  mother.  The  inter- 
position of  the  court  of  common  pleas  and  its  order  was  re- 
quired to  compel  him  to  relinqaish  his  custody;  and  this 
proceeding  would  negative  the  assertion  that  he  refuses  its 
custody  and  care.  So  that  the  will  of  Ada  Coons,  the  mother, 
purporting  to  make  respondent  the  guardian  of  this  child, 
carries  with  it  no  weight  in  this  inquiry,  and  does  not 
create  testamentary  guardianship.  The  very  fact  that  the 
order  made  by  the  court  of  common  pleas  as  to  the  custody 
of  the  child,  is  a  continuing  order,  retaining  the  child  in 
the  arms  of  the  law  as  between  the  parties  to  that  divorce 
proceeding,  makes  untenable  the  proposition  that  the  decree 
thus  awarding  custody  conferred  authority  upon  the 
mother  that  might  be  cast  by  will.  However  that  court 
may  have  dealt  with  the  rights  of  the  husbaud,  her  rights 
under  that  decree  insofar  as  concerns  this  child,  died  with 
her. 

And  this  now  brings  us  to  the  consideration  of  the  decree 
of  the  court  of  common  pleas  awarding  the  custody  of  the 
child  to  the  mother,  ''until  the  further  order  of  this  court", 
says  the  decree,  and  the  potency  and  effect  of  that  decree 
when  applied  to  the  rights  of  the  parties  here.  Whatever 
may  have  been  its  vitality,  and  however  it  may  have  con- 
cluded t'^e  parties  to  it  as  a  continuinng  order,  reserving  in 
the  court  that  made  it  the  power  to  recall  it,  to  set  it  aside, 
or  to  modify  it  and  make  othei  disposition  of  the  person  of 
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this  little  girl — what  relation  do  theie  parties  bear  to  it; 
how  far  does  it  oonolude  them,  or  either  of  them,  in  this 
proceeding. 

Ada  CooAB,  the  mother  of  thii  child,  and  plaintiff  in  the 
action  for  divorce  in  which  the  decree  was  made  giving  to 
her  its  castodj,  ia  dead;  relator  was  the  defendant  against 
whom  the  order  was  made.  The  respondent  in  this  proceed- 
ing was  not  a  party  to  that  case;  her  rights  were  not  creat- 
ed by  that  decree,  nor  by  authority  springing  from  it,  and 
if  she  has  rights,  they  are  not  conlnded  by  it.  The  effect 
of  that  decree  was  not  to  extinguish  the  rights  of  the  father, 
but  only  to  make  them  subservient  to  the  rights  of  the 
mother.  That  order  disposed  of  the  custody  of  the  child 
only  as  between  the  parties  to  that  suit;  and  the  mother's 
right  to  its  custody  was  made  by  order  of  that  court  super- 
ior to  the  father's  right  to  its  custody. 

Conditions  have  arisen  when  the  welfare  of  the  child  re- 
quired it,  and  the  reported  cases  are  many,  where,  by  action 
of  the  court,  the  rights  of  a  parent,  or  of  both  parents, 
cease  to  exist,  and  the  parent  is  made  an  alien  to  the  off- 
spring; but  such  was  not  the  oflSce  of  that  adjudication,  and 
aside  from  it,  relator  is  still  clothed  with  ail  the  legal 
authority  and  legal  rights  of  a  father. 

It  ia  urged  that  the  court  of  common  pleas  is  the  forum 
to  which  relator  must  resort,  and  by  modification  of  the 
order  there  made,  seek  custody  of  his  child.  Against  whom 
must  he  seek  its  modification,  against  the  plaintiff  to  that 
action  in  whose  favor  it  was  made?  No,  the  plaintiff  is 
dead.  Against  any  party  to  it?  No,  there  is  no  party  to 
it.  Against  one  whose  rights  arise  under  it,  or  by  it,  or 
through  it,  to  the  custody  of  this  child  ?  No,  there  are  none 
such,  and  no  such  rights  eminate  from  it.  Why  should  he 
be  required  to  seek  modification  of  that  order  when,  as 
against  him  whose  rights  were  not  extinguished  by  it,  the 
caim  of  nobody  arises  from  it  or  subsists  under  it? 

There  exists  no  reason  why  he  may  not,  without  resorting 
to  the  modification  of  that  order,  invoke  the  jurisdiction  of 
any  court  authorized  to  issue  the  writ  of  habeas  corpus,  and 
there  test  the  legality  of  his  claim  to  the  custody  of  his 
child  as  against  one  who  is  a  stranger  to  that  proceeding 
and  that  decree. 

Vol.  20.    To  Big.  4.    Bopriated  •m  aeoouat  of  orron. 
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By  the  provisions  of  seotioo  6261,  of  the  statates  of  this 
state,  the  father,  if  a  saitable  person,  shall  have  the  custody, 
control  und  education  of  his  minor  children.  ^his  is  the 
general  rule  which  yields  to  the  welfare  of  the  child.  As 
announced  by  Justice  Ash  burn  in  the  case  of  Clark  v.  Boy- 
er,  32  Ohio  State  Reports,  29:  ''As  a  general  rule,  when 
the  paients  are  living  apart  ,  the  father  is  prima  facie  enti- 
tled to  the  custody  of  the  minor  children,  and  where  he  is  a 
suitable  person,  able  and  willing  to  support  and  care  for 
them,  his  right  is  paramount  to  that  of  all  other  persons  ex- 
cept that  of  the  mother,  in  cases  in  which  the  infant  child 
is  of  such  tender  years  as  to  require  her  present  care.  And 
in  all  cases  of  controverted  rights  to  custody,  the  welfare  of 
the  minor  is  first  to  be  considered."  In  any  event,  the 
welfare  of  the  child  is  the  primary  consideration,  and  every- 
thing must  yield  to  it.  In  the  action  between  relator  and 
his  wife  in  which  custody  was  awarded  to  the  wife,  it  does 
not  appear  to  have  been  so  awarded  because  his  rights  were 
forfeited  by  relinquishment  or  by  abandonment,  or  that  he 
was  not  a  suitable  person  to  properly  discharge  the  respons- 
ibility of  its  care;  but  because  the  welfare  of  the  child  de- 
manded that  its  mother  be  the  custodian;  and  so  his  rights 
were  by  order  of  the  court  suspended  and  held  in  abeyance 
to  her  control.  When  she  died,  and  the  drecee  so  far  as 
her  rights  were  concerned  had  served  its  purpose,  nothing 
then  stood  between  him  and  his  child,  and  the  right  to  cus- 
tody of  his  child,  except  the  welfare  of  the  child  itself. 

From  the  evidence  in  this  case  the  child's  welfare,  its  life 
and  health  and  safety,  is  as  assured  in  the  hands  of  one  of 
these  parties  as  it  is  in  that  of  the  other.  The  child  will  re- 
ceive the  best  of  treatment  and  instruction  wherever  it  goes 
as  between  th  parties  in  this  case.  Either  of  those  who  are 
here  contending  for  its  custody  ate  most  worthy  of  its  con- 
trol. 

It  surely  cannot  be  for  the  benefit  of  this  little  girl  that 
she  continue  a  stranger  to  her  father,  whose  right  to  her 
'.ustody  is  superior  to  that  of  any  other  person.  It  surely  can- 
not be  to  her  interest  and  happiness  that  her  father's  people 
who  are  among  the  best  in  this  community  should  remain 
unknown  to  her.  At  the  same  time  I  appreciate  the  worth 
of  her  mother's  parents   who   now    control   her,  and    their 
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affectionate  oare  of  ber  and  her  love  and  attachment  to  them. 
And  since  the  hearing  of  this  case,  while  my  time  has  been 
folly  occupied  with  other  official  duties,  yet  I  might  have 
hastened  the  decision  of  this  case  had  it  not  been  <  that  I 
hoped  that  the  bitternesb  which  surely  exists  between  the 
parties  to  this  case  might  be  in  a  measure  laid  aside  when 
they  came  to  consider  the  feeling  of  this  little  girl,  and  that 
there  might  by  a  measurable  reconciliation,  and  by  their 
voluntary  act  render  it  possible  without  the  harsh  interpo- 
sition of  the  law  that  this  little  one  have  at  her  pleasure 
access  to  the  homes  of  each  as  she  surely  and  permanently 
has  to  the  hearts  of  each,  and  I  still  have  hopes  that  this 
condition  may  be  brought  about. 

While  the  law  gives  the  custody  of  this  child  to  the  fath- 
er, yet  the  transfer  must  be  made  in  a  manner  that  will  least 
excite  and  grieve  her;  neither  must  the  parents  of  the 
mother  be  cut  off  from  her. 

The  care,  custody  and  control  of  this  child  is  awarded  to 
the  relator,  the  father,  the  same  to  commence  on  the  first 
day  of  May  next,  and  thereafter  to  continue  until  the  furth- 
er order  of  the  circuit  court  of  this  county.  Jn  the  mean 
time  every  facility  must  be  given  the  child  to  become  better 
acquainted  with  its  father, and  opportunity  that  its  affection 
may  go  out  to  him,  and  that  she  be  apprised  and  prepared 
as  well  as  may  be  for  this  change  of  custodians.  There 
must  be  given  to  respondent,  Mary  L.  Beigle,  and  to 
Francis  Beigle,  her  hasband,  the  grandmother  and  the 
grandfather  of  this  child,  opportunities  to  visit  her  at  suit- 
able times,  and  ample  opportunity  to  the  child  to  visit  them 
frequently,  and  at  seasons  deemed  reasonable  and  proper, 
and  this  also  until  the  further  order  of  the  circuit  court  of 
this  county.  And  the  costs  of  this  case  are  adjudged 
against  the  relator. 

J.  F.  Axline,  and  Ross  &  Kinder,  for  Relator. 

John  Poe  and  G,  F.  Pendleton,  for  Respondent. 
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Voorbees  v.  Minor. 


(First  Circuit— Butler  Co.,  O.,  Circuit  Court— Jan.  Term,  1900.) 

Before  Smith,  Swing  and  Giflen,  JJ. 
HARVEY  VOORHEES  v.  KATE  C.  MINOR. 

Action  in  U.  S,  Court — WTiat  munt  appear  to  be  bar  to  action    in 
state  court — 

Where  in  an  action  brought  in  the  common  pleas  by  a  plaintiff 
to  subject  interests  If  the  defendant  in  certain  property  to 
the  payment  of  his  lien,  it  appeared  that  an  acti.n  in  the 
nature  of  a  creditor's  bill  had  been  previously  brought  in 
the  U.  S.  court  against  the  same  defendant  to  subject  other 
real  estate  of  such  defendant  to  the  payment  of  claims  of 
plaintiff  In  that  action;  that  the  plaintiff  in  the  action  in 
the  common  pleas,  as  the  holder  o'  liens  on  that  property, 
had  been  made  a  party  in  the  action  in  the  I/.  S.  court  and 
called  on  to  set  up  any  claim  which  he  might  have  against 
the  same,  and  that  by.  bis  answer  he  did  o,  but  in  that 
asserted  no  claim  against  the  property  afTeeted  in  the  case  in 
the  common  pleas;  that  some  of  the  parties  to  the  suit  in 
the  U.  S.  court  claiming  an  interest  in  the  real  estate  de- 
scribed in  the  petition  in  both  cases,  sought  by  cross-peti- 
tions to  bring  before  the  IJ.  S.  court,  questions  involving 
the  real  estate  described  in  the  case  in  the  state  court, 
but  no  service  of  process  on  such  cross-petitions  was  made 
on  any  parties,  or  appearance  entered  in  any  way;  Held, 
that  in  such  case  the  questions  raised  are  not  before 
the  U.  S.  court,  and  it  can  not  properly  adjudicate 
upon  them,  and  the  plaintiff  in  the  state  court  had 
tne  right  to  commence  and  prosecute  his  action  in 
the  state  court  against  the  property  mentioned  in  his 
petition,  and  if  he  can  obtain  a  decree  there  before  one  is 
properly  entered  iu  the  U.  S.  court,  on  due  service  of  pro- 
cess on  such  cross-petitions  in  the  U.  S.  court,  such  decree 
will  be  conclusive  and  binding  against  all  of  the  parties  to 
the  cause. 

Appeal  from  the  Court  of  Common  Pleas  of  Butler  county. 

Smith,  J. 

We  are  of  the  opinion  that  there  sboold  be  a  decree  Id 
favor  of  the  plaintiff  in  this  case.  We  think  the  evidence 
sufficiently  shows  that  Mrs.  Minor  has  not  peisonal  or  real 
property  subject  to  levy  on  execution  sufficient  to  satisfy 
the  judgment  of  the  plaintiff,  and  that  the  latter  has  the 
right  to  have  her  equitable  interest  as  mortgagor  in  the 
real  estate  in  question,  or  iu  the  other  property  or  rights 
mentioned  in  the  petition,  subjected  to  the  payment  of  his 
said  judgment  in  accordance  \vith  the  provisions  of  section 
6464  Revised  Statutes,  unless  the  defense  interposed,  that 
there  is  another  action  pending  between  the  same  parties 
for  the  same  cause,  in  the  United  States  court  for  the  south- 
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em  district  of  Ohio,  is  trae,  and  is  a  bar  to  the  prosecation 
of  this  action. 

We  think  it  clear  that  such  is  not  the  case.  That  in  the 
first  place  there  is  no  such  action  pending  in  such  court. 
It  is  true  that  an  action  was  there  commenced  bj  a  person 
having  liens  on  other  real  estate  in  which  Mrs.  Minor  was 
interested,  seeking  by  his  creditor's  bill  in  that  case,  to 
subject  such  other  real  estate  to  the  payment  of  his  claim, 
and  that  Mr.  Voorhees  as  the  holder  of  a  lien  on  that  prop- 
erty was  made  a  party  to  the  action  and  called  on  to  set  up 
any  claim  which  he  might  have  against  the  same,  and  that 
by  his  answer  he  did  so,  but  in  that  asserted  no  claim 
against  the  property  affected  in  this  case.  Other  parties 
to  the  suit  however,  claiming  an  interest  in  the  real  estate 
described  in  the  petition  in  that  case,  and  also  in  this  case, 
sought  by  cross- petition  to  bring  before  the  United  States 
court  in  that  case,  questions  involving  the  real  estate  in  this 
case  described.  But  no  service  of  process  on  such  cross- 
petitions  was  made  on  Mr.  Voorhees  or  other  parties,  or  ap- 
pearance entered  in  any  way,  and  we  think  it  is  clear  on 
the  authorities  cited  that  in  such  case  the  questions  raised 
or  attempted  to  be  raised  are  not  before  the  court,  and  it 
can  not  properly  adjudicate  upon  them,  and  in  our  opinion 
Mr.  Voorhees  had  the  clear  right  to  commence  and  prose- 
cute his  action  against  the  property  mentioned  in  his  peti- 
tion, and  if  he  can  obtain  a  decree,  before  one  is  properly 
enterad  in  the  United  States  court,  on  due  service  of  pro- 
cess on  such  cross-petitions  in  the  other  court,  such  decree 
will,  while  it  stands,  be  conclusive  and  binding  against  all 
of  the  parties  to  the  cause. 

This  renders  it  unnecessary  for  us  to  pass  upon  the  ques- 
tion suggested  in  argument,  whether  the  pendency  of  an- 
other action  between  the  same  parties  for  the  same  cause 
in  the  United  States  court  is  a  good  defense  to  an  action 
brought  in  the  state  courts.  It  is  held  by  some  courts  that 
it  is  not.  See  cases  cited  in  5th  C.  0.,  432-3.  Decree  for 
plaintiff. 

Moreify  Andrews  &  Morey,  for  Voorhees. 

Lawrence  Maxwell^  Millikin,  Shotts  &  Millikin  and 
J.  J.  McMakin^  for  Mrs.  Minor. 

OOPTVQHT,  1900,  Sr  CUSL  «.  f  An. 

tou  20—6 
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Desobler  y.  Franklin,  Ex*r. 

(Fourth  Circuit— Ross  Co.  O.,  Circuit  Court— May  Term,  1900.) 

Before  Bussell,  Cherriugton  and  Sibley,  J  J. 

MARY  P.  DESCHLER  v.  GUSTAVU8  S.  FRANKLIN  AS 
EXECUTOR  OF  LEWIS  W.  FOULKE,  DECEASED. 

The  estate  of  a  deceased  person  not  liable  for   the    torts   of    the 

executor — 

Where  a  person  is  injured  by  the  negligence  of  the  operator 
while  riding  in  a  passenger  elevator  m  an  office  building 
the  property  of  an  estate  managed  and  controlled  by  an 
executor,  such  injured  person  can  not  recover  damages  for 
such  injury  in  an  action  against  the  executor  in  his  repre- 
sentative capacity. 

Error  to  the  Court  of  Common  Pleas  of  Ross  uunnty. 

Cheerington,  J. 

The  action  below  was  brought  by  Mary  P.  Deschler 
against  Dr.  O.  S.  Franklin  as  £zeoutor  of  the  last  will  of 
Lewis  W.  Fouike,  deceased,  to  recover  damages  for  an  in- 
jury claimed  to  have  been  received  by  said  plaintiff  while 
riding  as  a  passenger  in  an  elevator  in  an  office  building 
known  as  the  Fouike  block  in  Chillicothe.  The  petition 
alleges  the  death  of  said  testator,  the  appointment  and 
qualitiGation  of  the  defendant  as  executor,  and  charges 
among  other  things  that  the  defendant,  as  snob  executor, 
was  managing  the  building  known  as  the  Fouike  block  in 
Chillicothe,  Ohio,  and  was  running  and  operating  a  passen- 
ger elevator  in  said  building  for  the  purpose  of  carrying 
passengers  from  one  floor  to  another,  all  in  the  interest  and 
for  the  benefit  of  said  estate. 

Plaintiff  further  alleges  that  on  April  18,  1897,  she  was 
admitted  as  a  passenger  in  said  elevator  by  the  defendant 
executor's  servant,  to  be  carried  from  the  third  door  of  said 
building  to  the  first,  and  while  in  the  act  of  leaving  said  el- 
evator, after  it  had  reached  the  first  floor,  was  dangerously 
and  seriously  injured  by  the  carelessness  and  gross  negli- 
gence of  the  operator. 

A  general  demurrer  was  filed  to  this  petition  and  was 
overruled  by  the  court  below,  and  defendant  excepted. 

Thereupon  issue  was  made  between  the  parties,  trial  was 
had,and  plaintiff  recovered  judgment  for  $1741.00  and  costs. 

Error  is  prosecuted  to  this  court  upon  numerous  grounds, 
among  others,  the  overruling  of  th«  defendant's  demurrer. 

The  question  to  be  determined  is  whether  or  not  the  es- 
tate of  a  deceased  person  can  be  made  to  respond  in  dam- 
ages for  the  torts  of  the  executor. 

We  have  examined  the  authorities  at  great  length  upon 
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this  qnestioD,  and  can  not  fiud  any  deoision  wbioh  will  war- 
rant aa  in  answering  tfais  qnestion  in  the  affirmative. 

In  the  oaae  of  Westfall  v.  Dangan,  14  Ohio  St.,  276,  the 
Bapreme  oonrt  of  this  state  held  that  an  estate  was  not  li- 
able for  the  false  or  fraudulent  representations  of  the  exe- 
ontor. 

The  theory  of  the  law  has  always  been  that  the  property 
of  an  testate  dhall  be  held  intaot  for  the  benefit  of  the  credit- 
ors and  bdnefioiaries,  and  that  the  representative  oan  not 
oreale  any  new  or  additional  liabilities  against  the  estate. 
If  any  cause  of  action  arises  through  his  negligence  in  man- 
aging the  estate,  it  must  be  against  him  personally,  and  not 
against  him  in  his  representative  capacity. 

We  find  therefore  that  the  lower  court  frred  in  overrul- 
ing the  demurrer  to  the  petition,  and  for  that  reason  the 
judgment  is  reversed. 

W,  Allen,  R.  A,  Harrison,  and  John  P.  Phillips^  for 
Plaintiff  in  Error. 

W.  Edgar  Evans,  Attorney  for  the  Defendant  in  Error. 


(Fifth  Circuit— Perry  Co,  O.,  Circuit  Court— May  Term,  1899.) 

Before  Douglass,  Voorhees  and  Sibley,  J  J, 

[Judge  Sibley  of  the  Fourth  Circuit,  taking  the  place  of  Judge 

Adams.] 

THE  STATE  OF  OHIO,  for  the  use  of  Perry  County,  by 
Thomas  B.  Williams,  Prosecuting  Attorney,  v.  JOHN  C. 
BROWN  et  al. 


Allowance  to  Infirmary  Director  for  services  as  clerk  of  hoard  il- 
legal— 

(I.)    No  allowance  to  an  infirmary  director,  clerk  of  the  board, 
other  than  his  per  diem  for    attendance    at    its    meetings, 
legally  can  be  made  for  keeping  a  record  of  the  proceedings 
and  trana^tions  of  such  meetings. 
Same— Action  to  recover  allowance  thus  paid — Pleading — 

(2.)  As  against  a  general  demurrer,  a  petition  which  alleges 
that  at  a  special  time  an  infirmary  director,  named,  un- 
lawfully received  on  an  account  duly  presented  and  al- 
lowed by  the  commissioners  of  his  county,,  for  alleged 
services  rendered  to  the  county  as  such  director  in  keep- 
ing up  the  journal  of  the  board  of  infirmary  directors  ofthat 
county,  the  sum  of  $16,  which  sum  was  paid  to  said  direc- 
tor out  of  the  county  funds  as  compensation  for  such  serv- 
ices, sufficiently  shows  a  cause  of  action  for  the  illegal  re- 
ceipt of  public  money. 

Sibley,  J. 

The  state  of  Ohio,  for  the  use  of  Perry  county,  by  Thomas 
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6.  Williams,  against  John  O.  Brown,  is  one  of  a  series  of 
cases  depending  upon  essentially  the  same  state  of  facts  re- 
lating to  different  individuals  in  their  capacity  of  infirmary 
directors  of  this  county,  and  seeking  to  recover  back  from 
them  and  their  sureties  on  an  official  bond,  certain  sums 
specified  and  alleged  to  have  been  received  by  them  as 
money  from  the  county,  without  lawful  authority  to  take 
it. 

I  speak  now  in  a  general  way  as  to  the  averments  of  the 
petition.  There  are  two  classes  of  counts,  I  believe,  in 
each  of  the  cases  against  the  different  directors.  One 
seeks  to  recover  back  money  paid  by  order  of  the 
commissioners  of  the  county,  for  extra  services  for  keeping 
the  journal  of  the  transactions  of  the  infirmary  board  of 
directors;  and  the  other  as  payments  for  expenses. 

These  are  to  be  considered  separately,  because  un- 
der our  Revised  Statutes,  they  present  different  ques- 
tions.. The  sections  involved  I  will  refer  to  so  far  as 
necessary  to  bring  into  view  the  provisions  that  are*  in 
contention.  First,  I  read  a  passage  from  section  962, 
relied  upon,  viz: 

*'Tbe  directors  shall  appoint  a  superintendent,  who  shall 
reside  in  some  apartment  of  the  infirmary  or  other  building 
contiguous  thereto,  and  shall  receive  such  compensation  for 
his  services  as  they  determine;  he  shall  perform  such  duties 
as  they  impose  upon  him,  and  be  governed  in  all  respects 
by  their  rules  and  regulations,  and  may  be  removed  by  them 
at  pleasure;  but  in  no  case  shall  the  directors  appoint  one 
of  their  own  number  superintendent,  nor  shall  any  director 
be  eligible  to  hold  any  other  office,  directly  or  indirectly, 
in  the  infirmary,  oi  receive  any  compensation  whatever,  as 
physician,  or  otherwise,  either  directly  or  indirectly,  where- 
in the  appointing  power  is  vested  in  the  board  of  directors." 

The  application  of  the  last  clause  is  invoked — ''wherein 
the  appointing  power  is  vested  in  the  board  of  directors. " 

Under  section  961,  when  the  board  organizes,  the  law  re- 
quires it  to  appoint  one  of  its  number  president,  and  an- 
other, clerk,  and  it  is  the  duty  of  the  clerk  to  keep  the 
transactions  and  proceedings  of  its  meetings. 

I  refer  to  section  962  simply  because  of  the 
reading  we  give  it,  which    is,   that   it   relates   to    appoint- 
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meDte  in  connection  with  the  administration  of  affairs 
in  the  infirmary.  It  has  no  application  to  an  appoint- 
ment nnder  the  other  section,  but  debars  the  in- 
firmary directors  from  appointing  one  of  their  num- 
ber for  any  services  done  in  or  about  the  infirmary, 
under  this  provision,  and  excludes  them  from  compen- 
sation for  any  work  of  administration  in  the  infirmary, 
which  belongs  to  the  superintendent,  except  as  they  are 
paid  by  their  per  diem.  It  is  not  therefore  a  limitation 
npon  payments  that  may  be  made  to  a  clerk,  simply 
because  from  the  language  of  the  statute,  he  is  looked  upon 
as  appointed  by  the  directors,  by  an  election  of  one  of  their 
number,  a  designation  or  agreement  that  one  shall  act  as 
clerk,  and  another  as  president. 

The  case  has  been  fully  and  ably  argued  and  every  con- 
sideration presented  to  the  court,  perfaapp,  that  is  necessary 
to  the  determination  of  the  case.  Counsel,  as  we  under- 
stand, do  not  really  differ  very  much  regarding  what  the  law 
is,  outside  of  the  question  that  I  have  just  disposed  of.  On 
the  one  hand,  it  is  contended  that  the  petition,  in  order  to 
state  a  cause  of  action,  nrust  show  by  the  facts  averred, 
that  the  money  received  by  this  official  was  illegally  re- 
ceived; which  seems  to  be  agreed  to  by  all.  The  ques- 
tion here  is,  first,  as  to  the  construction  of  the  petition  with 
regard  to  its  averments;  and,  secondly,  as  to  the  application 
to  the  petition  of  the  provisions  of  the  statute  in  regard  to 
compensation. 

Sectiun  968  limits  the  compensation  of  infirmary 
directors  to  two  dollars  and  fifty  cents  a  day  for  each 
day's  attendance,  and  the  directors,  it  says,  may  be 
paid  a  reasonable  compensation  for  extra  services  ren- 
dered in  their  official  capacity,  other  than  in  attending 
regular  and  called  meetings,  not  exceeding  that  sum.  So, 
it  is  evident  that  the  statute  contemplates  the  performance 
and  the  compensation  for  extra  services  in  their  capacity 
of  infirmary  directors,  when  those  services  are  other  than 
their  attendance  upon  their  meetings.  Of  course,  there  ia 
no  dispute  about  its  plain  provisions  but  only,  as  to  one 
line  of  allegations  in  the  petition,  and  that  is  in  respect 
to  the  alleged  wrongful  or  unlawful  receipt  of  money  for 
expenses. 
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I  will  read  one  of  the  coants,  in  order  thit  the  qnestion 
maj  be  fairly  brought  into  view: 

*' Second  cause  of  action:  That  on  the  8rd  day  of  March, 
1891,  said  John  C.Brown,  ae  such  infirmary  director  afore- 
said, unlawfully  received  on  an  account  duly  presented  to 
and  allowed  by  the  commissioners  of  said  Perry  county, 
Ohio,  the  sum  of  thirteen  dollars,  for  expenses,  in  addition 
to  his  per  diem  as  such  infirmary  director,  when  in  fact  no 
expenpes  had  been  incurred  by  him  as  such  infirmary  direc- 
tor which  he  was  in  law  entitled  to,  and  which  said  sum  was 
paid  to  said  John  C.  Brown,  as  infirmary  director  afore- 
said, out  of  the  county  funds  in  the  treasury  of  said  Perry 
oonnty,  Ohio." 

Now,  it  is  contended,  and  we  think  the  proposition  is  well 
made,  that  this  count  is  defective  in  a  single  particular. 
We  read  it  as  though  the  word  ^'unlawful"  were  stricken 
out,  not  regarding  that  as  adding  anything  to  its  legal  im- 
port or  effect.  The  defect  for  which  contention  is  made, 
and  which  we  think  exists  in  this  class  of  counts,  is  that  no 
fact  is  averred  from  which  the  court  can  say  that  a  compen> 
sation,  which  the  statute  authorizes  in  certain  instances, 
was  unlawfully  made. 

As  it  is  within  the  power  of  the  county  commissioners  to 
make  a  valid  payment  for  extra  services  in  some  instances, 
even  though  it  is  alleged  that  this  was  in  addition  to  the 
per  diem  of  the  directors,  the  case  against  them  is  not 
made  out.  There  is  a  failure  to  specify  what  the  charac- 
ter of  the  extra  service  was;  hence,  for  aught  that  appears, 
it  may  have  been  such  as  the  commissioners  were  author- 
ized to  pay. 

Now,  it  may  be  that  it  was  impossible  for  the  pleader  to 
particularize — that  there  is  nothing  in  the  county  records  to 
show  what  the  exact  character  of  these  services  was.  In  that 
case  we  think  the  pleader  might  save  bimself  without 
going  into  the  particulars  either  by  showing  that  these 
payments  were  for  services  made  while  in  the  discharge 
of  duties  which  entitled  to  the  per  diem  only,  or  that  he  was 
unable  to  specify,  the  record  not  having  been  properly  kept. 
The  commissioners  ought  not  to  pay  any  accounts  without 
its  going  onto  their  records,  so  that  any  tax  payer 
could    look    at   and  see   what   had    been    paid  out   of   the 
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county  funds  and/or  what  It  is  their  duty, under  the  statute, 
to,  keep  that  kind  of  record,  and  when  they  fail  to  do  so 
they  fail  to  disohnr^e  the  duties  that  are  upon  them 
under  and  by  virtue  of  their  position.  But  if  that  was  not 
done,  the  pleader  might  aver  that  he  was  unable  to  specify, 
further  than  to  allege  that  a  service  was  rendered  by 
the  infirmary  directors,  not  authorized  by  law.  He  must 
excuse  himself  by  an  averment  of  that  character,  or  else 
state  the  facts  as  they  occurred,  if  he  would  rely  up^n 
them. 

We,  therefore,  are  quite  clear  that  this  count  is  sub- 
ject to  demurrer,  and  that  the  court  below  in  sustain- 
ing the  demurrer  to  that  line  of  counts  in  the  various  cases, 
fell  into  no  error. 

I  come  back  to  the  other  class  of  counts,  one  of  which, so 
far  as  it  is  material, I  now  read:  ''That  on  the  3rd  day  of  June, 
1891,  said  John  C.  Brown,  as  such  infirmary  director  afore- 
said, unlawfully  received  on  an  account  duly  presented 
and  allowed  by  the  commissioners  of  Perry  county,  for 
alleged  services  rendered  said  county  as  infirmary  director, 
in  keeping  up  the  journal  of  said  board  of  infirmary  directors 
of  said  county  aforesaid,  the  sum  of  fifteen  dollars,  which 
■aid  sum  was  paid  to  the  said  John  O.  Brown,  as  such  in- 
firmary director  aforesaid,  out  of  the  county  funds  in  the 
treasury  of  said  county  as  compensation  for   said  services. '^ 

Now,  that  count  is  good  on  one  view  of  the  law,  which  I 
shall  state  presently.  By  authority  of  the  case  of  Jones  v. 
Commissioners,  57  Ohio  St.,  194,  whose  form  has  been 
followed,  and  under  the  holding  of  the  supreme  court 
a  demurrer  would  not  lie,  if  the  law  be,  that  for  keep- 
ing up  the  journal  of  the  infirmary  directors,no  compensation 
other  than  the  per  diem  can  be  allowed  by  the  commission- 
ers or  any  other  authority,  out  of  the  funds  of  the  county. 

That  brings  us  to  the  consideration  of  section  961,  on 
which  the  whole  matter  depends.  The  last  clause,  after 
providing  for  their  organization,  by  the  appointing  of  one 
•t  their  number  as  president,  and  another,  clerk,  says, 
the  board  shall  meet  quarter  yearly  at  the  infirmary,  and 
the  president  may  call  a  special  meeting  of  the  board  at  any 
time  he  deems  it  necessary;  the  directors  shall  keep  a  book, 
in  which  the  clerk  shall    record   the   proceedings   of   their 
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meetingB  and  all  their  transactioDB,  which  book  ehall  at   all 
times  be  open  to  the  inspectioD  of  the  pablic. 

The  question  here  narrows  itself  down  to  whether 
they  aie  entitled  to  anything  other  than  the  p^^r  diem  for  this 
service.  We  are  perfectly  clear  that  they  are  not.  The  law 
prescribes  that  the  board  shall  organize  and  that  the  journal 
shall  be  kept,  and  it  implies  clearly,  that  as  the  trans- 
actions occur,  one  of  their  number  writes  it  down;  he  is 
required  to  attend  the  board  meetings;  he  is  allowed  a 
Slim  for  that,  and  the  fact  that  he  is  made  a  clerk  goes  as  a 
duty  of  his  office  by  the  selection  of  his  fellows.  He  is  not 
to  be  compensated  for  extra  services;  it  is  not  an  extra  ser- 
vice; it  is  simply  a  service  that  he  is  called  to  perform  in 
virtue  of  his  position  and  what  tLe  law  requires  in  order 
that  they  may  have  a  record  of  their  transactions.  We  do 
not  think  the  case  is  really  open  to  serious  debate  on  that 
proposition. 

Now,  whether  he  sees  fit  to  make  a  memorandum  or  brief 
note  and  write  it  up  afterwards,  or  take  it  down  as  it  oc- 
curs, is  wholly  immaterial;  if  he  wants  to  take  two  or  three 
days  to  write  it,  he  cannot  charge  the  county.  It  would  open 
the  door  to  wide  abuse,  if  the  infirmary  board  were  to  allow 
him  to  make  a  mere  note  in  discharging  any  duty  in  that 
regard,  or  any  considerable  portion  of  his  duty,  and  take 
it  home  and  work  at  it  day  by  day  until  he  would  put  in  a 
week's  time  in  writing  up  a  record. 

The  tendency  is  sufficiently  marked  to  increase  compen- 
sation of  county  officials,  without  the  courts  opening  the  door 
to  anything  which  would  be  so  susceptible  to  abuse.  They 
accept  the  office  understanding  what  its  duties  are;  what 
compensation  is  provided,  and  in  the  discharge  of  their 
duties  it  would  not  be  permitted  that  they  should  have  any- 
thing beyond  what  the  law  expressly  provides,  or  by  rea- 
sonable implication  entitles  them  to  receive.  The  result  is, 
obviously, that  this  count  shows  an  illegal  receipt  of  money. 

For  this  class  of  counts  it  is  not  necessary  to  aver  particu- 
larly that  it  is  illegal,  as  the  Jones  case  has  perfectly  well 
settled,  and  if  there  was  money  received  when  there  was 
no  authority  to  receive  it  out  of  the  treasury,  it  makes  such 
payment  unlawful  as  against  the  policy  of  the  law,  and  as 
against  those  who  are  entitled  to  have  the  money  held  in  the 
treasury  of  the  county. 
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We  think,  therefore,  in  this  respect,  the  learned  court 
fell  into  error  in  sustaining  the  demurrer;  that  the  de- 
murrer to  that  line  of  counts  should  have  been  overruled, 
and  the  defendants  put  to  their  answer,  if  any   they  have. 

The  judgment  will  therefore  be  reversed  and  remanded, 
with  instructions  to  overrule  the  demurrer  to  one  class  of 
counts  —  those  for  keeping  up  the  journal  of  the  board. 

T.  B,  Williams^  Prosecuting,  Attorney,  for  Plaintiff  in 
Error. 

Tussing  &  Kelly,  Donahue,  Spencer  &  Donahue,  John 
Ferguson,  and  Owen  Yost,  for  Defendant  in  Error.  • 


(Sixth  Circuit— Lucas  Co.,  0.,  Circuit  Court— Jan.  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 

BRIGGS  G.  JONES  v.  THE  TOLEDO   &   OHIO   CENTRAL 

RAILWAY  COMPANY. 

JurUdietion  of  inferior  court — Jurisdictional  facts  must  appear — 

(1).  In  favor  of  courts  of  Inferior  and  limited  jurisdiction 
there  is  no  presumption  of  the  existence  of  facts,  the  exist- 
ence of  which  is  required  to  authorize  the  exercise  of  juris- 
diction. Such  facts  must  be  made  to  appear  affirmatively, 
and  especially  is  th^s  so  where  an  attempt  is  made  to  ob- 
tain service  upon  a  corporation  through  an  inferior  officer 
or  agent. 

Service  of  summons  on  Railroad  Co.  in  suit  before  J.  P. — W?iat 

must  appear — 

(2).  In  an  action  against  a  railroad  company  before  a  justice 
of  the  peace,  to  show  good  service  of  summons  by  delivery 
of  a  copy  to  a  ticket  agent  of  the  company  under  sec.  6478, 
B.  S.,  It  must  appear  affirmatively  by  the  return  upon  suoli 
summons  not  only  that  the  president  of  the  company  is  not 
a  resident  of  the  county  in  which  the  suit  is  brought,  and 
t^as  no  place  of  business  therein,  hut  also  that  such  a^ent 
is  a  person  having  charge  of  a  ticket  office  or  of  a  freight 
depot  owned  by  or  under  the  control  of  such  company,  and 
that  such  ticket  office  or  freight  depot  is  situated  within 
the  county  where  such  suit  is  brought. 

Error   to  the  Court  of  Common  Picas  of  Lucas  county. 

Pabker,  J. 

Briggs  C.  Jones  brought  an  action  before  a  justice  of  the 
peace  of  Port  Lawrence  Township,  Lucas  county,  Ohio, 
against  The  Toledo  &  Ohio  Central  Railway  Company,  to 
recover  1300,  as  damages,  which  he  says  he  sustained  by 
reason   of  the  Idss  of  his  trunk.     That  is  all  we  can  gather 
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as  to  the  oaase  of  action  from  the  transoript.  The  tran- 
Boript.  of  the  justice  sets  forth  that  '*  Plaintiff  was  persent 
by  Attorney  J.  W.  Enright;  defendant  came  not  but  made 
default.  Briggs  C.  Jones  sworn  on  behalf  of  the  plaintiff, 
and  upon  the  proofs  presented  I  find  for  the  plaintiff." 
Thereupon  the  justice  entered  up  a  judgment  on  the  claim 
in  favtr  of  the  plaintiff  for  $800  and  costs. 

To  this  judgment  the  Railway  Company  prosecuted  error 
to  the  court  of  common  pleas,  and  set  forth  as  grounds  of 
error:  (1)  There  was  no  service  of  summoLs  on  The  To- 
ledo and  Ohio  Central  Railway  Company,  as  is  by  law  pro- 
vided, and  said  Railway  Company  was  not  iu  court.  (2.) 
Said  justice  of  the  peace  had  no  jurisdiction  over  said  Rail- 
way Company.  (8.)  Said  judgment  was  given  for  said 
Briggs  C.  Jones  when  it  should  have  boen  given  for  said 
The  Toledo  &  Ohio  Central  Railway  Company." 

The  petition  in  error  of  the  Railway  Company  contains 
certain  averments  of  fact,  preceding  what  I  have  already 
read,  to-wit:  ''Plaintiff  in  error  says  it  is  a  railroad  com- 
pany duly  incorporated  under  the  laws  of  Ohio,  and  that  its 
principal  business  ofiBce  is,  and  for  many  years  has  been, 
in  Port  Lawrence  Township,  Lucas  county,  Ohio."  And 
its  petition  in  error  is  verified.  The  fact  that  it  was  an  in- 
corporated railroad  company,and  that  its  principal  business 
office  is  in  Port  Lawrence  township,  Lucas  county,  Ohio, 
does  not  appear  in  the  record  of  the  justice;  nor  does  any 
thing  appear  therein  of  which  this  averment  is  contra- 
dictory. It  appears  that  no  issue  was  joined  upon  this 
averment  of  fact.  The  case  was  submitted  to  the  court  of 
common  pleas  upon  this  petition  in  error,  and  the  judgment 
of  the  justice  was  reversed.  To  that  action  of  the  court  of 
common  pleas,  the  plaintiff  in  error — Jones — prosecutes 
error  here. 

One  of  the  questions  which  are  raised  is,  as  to  whether 
the  justice  acquired  jurisdicton  by  a  proper  service  of  sum- 
mons upon  the  defendant  corporation,  or  whether  the  return 
of  the  constable  shows  jurisdiction  thus  acquired.  The  re- 
turn on  the  summons  is  as  follows:  "Received  this  writ 
Sept.  22,  1809  and  served  by  delivering  same  day  a  true  and 
certified  copy  thereof  with  endorsements  thereon  with  D. 
Livingstone,  ticket  agent  of  the  within  corporation  the 
within  named  defendant,  the  president  of  said  corporation 
having  no  office  or  residence  in  Lucas  county,  Ohio,  S.  M. 
Carter,  Constable." 

It  has  been  held  by  the  Supreme  Court  in  the  case  of 
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North  V.  Railroad  Go.  10  Ohio  St.,  648,  that  the  mode  of 
making  servioe  upon  a  railroad  company  in  aotions  before 
jastioes  of  the  peaoe,  prescribed  by  see.  6478  R.  S.,  is  ez- 
olufiive;  and  that  eeotion  provides  in  part  as  follows: 

'^Snit  may  be  brought  before  a  justioe  of  the  peaoe  against 
any  railroad  company,  in  the  township  in  whioh  the  presi- 
dent of  the  company  may  reside,  or  in  any  township  into 
or  through  which  the  road  owned  or  leased  by  said  com- 
pany may  be  located,  whether  sach  company  be  foreign  or 
created  under  the  laws  of  this  state,  and  whether  the  char- 
ter thereof  prescribes  the  place  where  suit  must  be  brought 
against  it,  or  the  manner  or  place  of  service  of  process  there- 
on ;  and  if  the  principal  business  o£5ce  of  the  company  is 
not  kept  in  the  township  in  whioh  any  such  suit  may  be 
brought,  it  shall  be  the  duty  of  the  justice  of  the  peace  to 
issue  a  writ  of  summons  against  said  company,  directed  to 
any  constable  in  the  township  in  which  said  suit  may  be 
brought." 

It  will  be  observed  that  so  much  of  this  section  as  I  have 
read  has  reference  to  the  place  where  the  action  may  be 
prosecuted,  than  as  to  the  mode  of  service;  it  provides: 

"The  oonstable  shall,  on  receipt  of  such  summons,  forth- 
with serve  the  same  personally  upon  the  president  of  such 
company,  if  he  be  a  resident  of  the  county  in  whioh  suit  is 
brought,  or  by  leaving  a  certified  copy  at  his  place  of  busi- 
ness if  the  same  be  within  such  county:  provided  that  if  the 
president  of  any  such  company  shall  not  be  a  resident  of,  or 
have  a  place  of  business  within,  the  county  in  which  such 
suit  shall  be  brought,  it  shall  be  lawful  for  the  constable 
having  such  summons,  to  serve  the  same  personally  upon 
the  person  having  charge  of  a  ticket  office,  or  on  theperson 
having  charge  of  a  freight  depot,  owned  by  or  under  the  con- 
trol of  such  company,  if  such  ticket  office  or  freight  depot 
be  situated  within  the  county  where  such  suit  shall  be 
brought." 

Now  it  is  urged  here  on  behalf  of  the  defendant  in  error 
that  the  justice  did  not  have  jurisdiction,  and  that  this  fact 
appears  from  the  transcript  of  the  justice  and  from  the  facts 
averred  in  the  petition  in  error— which  are  not  disputed,  for 
three  reasons:  First — because  it  does  not  appc^ar  that  the 
justice  could  exercise  jurisdiction  over  this  railroad  company 
in  this  township  at  all.  That  is  does  not  appear  that  the 
railroad  is  located,  in  whole  or  in  part,  within  the  township, 
and  it  does  appear, affirmatively,  that  the  president  of  the  com- 
pany does  not  reside  within  the  township.  It  is  said  that  one  of 
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those  faota  mnst  appear:  either  that  the  president  resides  in 
the  towD9hip,or  that  the  railroad  is  located  within  the  town- 
ship— in  order  that  jurisdiction  over  the  railroad  company 
may  be  exercised.  But  whether  such  fact  need  appear 
afiSmatively  in  the  record,  where  the  railroad  company  does 
not  answer  and  judgment  goes  against  it  by  default,  we  do 
not  feel  called  upon  to  decide  and  we  do  not  pass  upon  that 
question:  Neither  is  it  necessary  for  us  to  consider  what 
averments  of  fact  may  be  set  forth  in  a  petition  in  error 
and  made  issuable  facts  in  a  proceeding  in  error.  But, 
proceeding  upon  the  assumption  that  these  jurisdictional 
facts  existed,  and  that,  if  proper  service  had  been  made,  the 
justice  might  rightfully  exercise  jurisdiction  in  this  case 
over  the  railroad  company  in  this  township,  we  will  proceed 
to  inquire  whether  the  return  of  the  constable  shows  good 
service  upon  the  company.  Now  it  does  appear  from  the 
return  that  on  account  of  the  non-residence  of  the  president 
and  on  account  of  his  having  no  office  in  Lucas  county, 
Ohio,  service  might  be  made  upon  a  ticket  agent,  provided 
such  agent  were  one  having  charge  of  an  office  of  the  com- 
pany, as  prescribed  by  the  section  of  the:statute  1  have  re- 
ferred to.  A  person  need  not  necessarily  be  a  ticket 
agent,  but  he  must  have  charge  of  an  office  in  order  that 
valid  service  may  be  made  upon  the  company  through 
him.  It  does  not  appear  from  this  return  that  there 
was  any  freight  depot  or  any  ticket  office  in  this  township; 
much  less  does  it  appear  that  the  person  upon  whom  this 
service  was  made,  or  attempted,  was  a  person  in  charge  of 
such  office  or  having  it  under  his  control:  so  far  as  appears 
from  this  return,  the  copy  of  the  summons  may  have  been 
delivered  to  a  person  who  was  a  travelling  ticket  agent  of 
the  company,  or  upon  a  person  who  was  a  ticket  agent  of 
the  company  located  and  doing  business  for  the  company 
at  some  other  place  or  town,  who  simply  happened  to  be 
within  the  township  at  the  time  the  constable  found  him 
and  handed  to  him  a  copy  of  the  summons.  In  favor  of 
courts  of  inferior  and  limited  jurisdiction  there  is  no  pre- 
sumption of  the  existence  of  facts  the  existence  of  which  ii 
required  to  warrant  the  exercise  of  jurisdiction;  such  facts 
must  be  made  to  appear  affirmatively;  and  especially  is 
this  so  where  an  attemjit  is  made  to  obtain  service  upon  a 
corporation  through  an  inferior  officer  cr  agent;  and  the 
rule  that  facts  authorizing  service  on  certain  agents  must 
appear  affirmatively  is  sometimes  applied  to  courts  of  general 
jurisdiction.  Edmistou  v.  Edmiston,  2  Ohio  St.,  251-258; 
Bobbins  v.  Olemmens.  41  Ohio  St.,  285. 
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In  the  oaie  of  William  Fee  v.  The  Big  Sand  Iron  Co.,  18 
Ohio  St.,  668,  an  aotion  brought  before  a  common  pleas 
oonrt,  an  attempt  was  made  to  serve  an  inoorporated  com- 
pany by  a  copy  left  with  an  inferior  agent.  The  statute  at 
that  time  read  as  follows: 

"A  summons  against  a  corporation  may  be  served  upon 
the  president,  mayor^  chairman  of  the  board  of  directors  or 
trustees,  or  other  chief  o£5cer,  or  if  its  chief  ofBcer  is  not 
found  in  the  county,  upon  its  cashier,  treasurer,  secretary, 
clerk  or  managing  agent;  or  if  none  of  the  aforesaid  officers 
can  be  found,  by  a  copy  Utt  at  the  office  or  usual  place  of 
business  of  such  corporation,  with  the  person  having  charge 
thereof." 

And  the  return  upon  the  summons  was  this:  "Received 
this  writ  September  17,  1856;  served  the  same  by  leaving  a 
certified  copy  of  this  writ  with  the  clerk  of  the  Big  Sand 
Iron  Company  at  their  office.  ^Vm.  Gold,  sheriff  of  Vinton 
county,  by  H.  Reynolds,  deputy  sheriff  of  Vinton  county." 

With  reference  to  this  service  the  court  says: 

"The  serviou  in  the  present  case  is  not  bhown  to  be  in 
conformity  to  the  code*  The  sheriff's  return  fails  to  show 
that  personal  service  could  not  be  made,  in  the  county,  upon 
the  chief  officer  of  the  company  A  copy  of  a  summons  'left 
at  the  office  or  usual  place  of  business  of  such  corporation, 
with  the  person  having  charge  thereof,'  is  not  good  service, 
unless  the  return  of  service  shows,  in  substance,  affirmative- 
ly, that  the  chief  or  other  specified  officer  of  the  corporation 
could  not  be  found  in  the  county." 

So  it  will  be  observed  that  even  there,  in  a  case  in  a  court 
of  general  jurisdiction,  no  presumption  would  be  indulged 
in  favor  of  the  legality  of  the  action  of  the  officer;  i.  e., 
though  the  service  was  made  upon  an  inferior  officer,  and 
though  it  could  not  be  lawfully  made  upon  an  inferior  officer 
or  agent  except  in  the  absence  of  a  superior,  it  could  not  be 
assumed  that  the  officer  so  found  and  discovered,  nor  would 
it  be  implied  from  his  return  that  he  found  and  discovered 
that  the  superior  could  not  be  found  and  therefore  the  serv- 
ice was  made  upon  the  inferior;  but  it  must  not  appear 
affirmatively  that  service  could  not  be  obtained  upon  the 
superior  officer.  Here,  the  jurisdiction  being  that  of  a  jus- 
tice ot  the  peace—limited,  and  not  general— it  may  be  urged 
with  even  more  force  that  such  facts  should  be  made  to  ap- 
pear affirmatively. 

Holding,  as  we  do»  that  this  service  was  not  good  and  did 
not  authorize  the  justice  to  proceed  to  judgment,  it  is  quite 
unnecessary  for  us   to  consider  the  third   point  suggested 

ToL  80.  To  Big.  6.  B«prlafe6d  on  aootant  of  erron. 
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in  the  brief  of  ooansel  for  the  defendftct  in  error,  and  ic  we 
past  that  without  oomment. 

The  judgment  of  the  ooart  of  oommon  pleas  will  be 
affirmed. 

/.  W.  Enright,  for  Plaintiff  in  Error. 

Doyle  &  Lewis,  for  Defendant  in  Error. 

(Sixth  Ciroait— Luoat  Co.,  O.,  Circuit  Oourt— Jan.  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 

BMLER  L.  CARL  t.  BOBBRT  B.  P.  PIERCE,  BECEIVER 
OF  THE  TOLEDO,  ST.  LOUIS  &  KANSAS  CITY  BAIL- 
BOAD  COMPANY. 

Samuel  Hunt  having  succeeded  Pierce  as  BecelTcr,  the  style 
of  the  case  should  be 

SAMUEL  HUNT,   Beceiver  T.,   St.   L.  A  E.  0.  B.  R.  Co.,  ▼. 

ELMEB  L.  CABL. 

Injury  of  conductor  of  one  freight  train  through  negligence  of  an^ 

other  freight  train— Evidence  of  cuetomary  practice  admueible-^ 

(1).  In  an  action  by  the  conductor  of  a  freight  train  against 
the  Railroad  Co.  for  damages  for  injury  by  being  run  over 
while  arranging  his  train  at  a  station,  by  the  fault  of  an- 
other freight  train  following  his  own,  the  question  being 
whether  the  approaching  train  was  using  proper  care,  evi- 
dence need  not  be  confined  to  the  rules  of  the  company 
which  should  govern  the  action  of  such  approaching  train, 
but  evidence  is  admissible  of  the  custom,  where  an  ap- 
proaching train  sees  the  train  standing  on  the  track  with 
the  red  light  displayed,  and  hears  the  torpedoes,  to  ^top 
before  proceeding. 
Same — Right  to  rely  on  other  train  ohaerving  ctLstomary  practice — 

(2;.    The  plaintiff  had  a  right   to  rely   that  the  approaching 
train  would  observe  the  customary  practice  under  such  cir- 
cumstances in  the  ordinary  course  of  their  business  and  in 
the  exercise  of  ordinary  prudence. 
Train  9tanding  on  trcuik—Rule  to  send  man   back  to  warn  traine 

approaching  not  applicable  at  stations — 

(8).    The  rule  of  railroad  companies  that  tlie  conductor  of  a 

train  standing  on  the  track  should  send  a  man   back   to 

warn  approaching  trains,    has   uo   application   to    trains 

standing  at  a  station. 

Power  of  court  to  demand  remittitur  as  condition  for  refusings 

new  trial. 

(4).  Where  the  damages  assessed  by  a  Jury  are  excessive,  but 
not  to  a  degree  to  necessarily  imply  the  Inflaence  of  passion 
or  prejudice  in  their  finding,  the  court  in  the  exercise  of 
sound  discretion,  may  make  the  remittitur  of  the  excess 
the  condition  for  refusing  a  new  trial. 

Error  to  the  Court  of  Common  Fleas  of  Lnoas  county. 

Haynes,  J. 

This  oase  has  occopied  our  attention  a  considerable  time; 
tbe  record  was  so  very  long,  it  necessarily  took  a  great  deal 
of  time  to  examine  the  case  and  discuss  the  various  ques* 
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tioDS  wbioh  were  raised  in  it.  It  is  impossible  now,  at  this 
late  hour,  to  go  into  a  detailed  statemeDt  of  the  ease,  and 
perhaps  it  would  not  he  profitable.  The  questions,  after  all, 
when  you  get  down  to  the  ultimate  questions,  are  not  very 
Dumeroua.  The  plaintiff  was  the  conductor  of  a  freight 
train  on  the  Clover  Leaf  Road,  which  was  proceeding  west 
on  a  certain  day  in  July— which  was  a  way  freight  train  as 
I  understand;  but,  at  any  rate,  he  was  called  upon  to  do 
work  at  each  station  in  receiving  and  delivering  cars,  and 
he  had  proceeded  on  his  way  until  he  arrived  at  the  town  of 
Kokomo  in  the  state  of  Indiana,  where  he  had  work  to  do. 
In  performing  his  work  he  had  taken  cars  off  of  the  main 
track  and  put  them  on  a  side  track,  to  go  into  the  train, 
and  in  performing  the  work  he  was  necessarily  detained 
there  for  a  couple  of  hours,  and  at  about  nine  o'clock  he 
was  still  engaged  in  his  work,  and  in  the  prospoution  of  his 
work  attempted  to  cross  the  track  in  front  of  some  cars 
which  Were  standing  upon  the  main  track,  for  the  purpose  of 
throwing  a  switch,  when  he  was  suddenly  run  over  by  his  own 
train  and  two  oars  passed  over  him,  and  while  he  was  under 
the  third  oar  he  was  caught  in  some  manner  and  thrown 
over  so  that  his  foot  and  ankle  came  under  the  weels  of  the 
oar  and  he  was  injured  so  that  it  became  necessary  to  amputate 
his  leg.  He  was  a  young  man,  and  it  was  claimed  that  he 
was  earning  a  good  salary.  He  was  thus  injured  by  a  train 
that  was  following  his,  running  into  the  cars  he  had  thus 
placed  on  the  main  track.  He  had  notice  that  this  train 
was  following  his,  and  from  time  to  time  through  the  train 
despatcher  knew  that  it  would  pass  his  train  at  this  point. 
The  train  that  he  had  was  a  long  train,  consisting  of  sixty-one 
oars,  and  the  town  of  Kokomo  seems  to  extend  over  quite  a 
tiit  of  territory,  and  at  the  eastern  extremity  of  the  town 
there  is  a  very  long  switch,  called  by  the  railroad  men  a 
passipg  switch,  and  plaintiff  had  placed  on  that  switch  a 
large  proportion  of  his  cars,  and  had  sent  out  one  of  his 
brakemen  to  place  upon  the  track,  at  the  proper  distances, 
torpedoes — which  the  brakeman  did.  The  brakeman  then 
was  ordered  to  return,  and  did  come  back  to  the  train  and 
remained  in  the  caboose  attached  to  that  portion  of  the 
train  standing  on  the  side  track,  and  placed  on  the  rear  of 
the  oaboose  the  proper  red  light,  which  denoted  danger  and 
denoted  that  there  was  a  train  on  the  side  track  whicn  pos- 
sibly might  not  clear  the  main  track.  Testimony  was  offer- 
ed to  show  that  it  was  customary  that  when  the  approach- 
ing train  arrived  at  that  point  and  saw  these  cars  upon  the 
side  traok  with  the   red  light  displayed,  to  stop  before  pro- 
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oeediogjand  it  is  very  earneBtly  ooDtended  that  that  evideDoe 
which  was  received  of  that  cuBtom  or  practice  wa8  improp- 
erly received-^that  the  rules  of  the  compaDy  should  govern 
the  action  of  the  train,  and  that  the  evidence  should  not 
have  beeii  received.  We  are  of  the  opinion  that  the  testi- 
mony was  rightfully  received;  for  one  question  that  was  be- 
ing raised  was,  whether  that  freight  train  which  was  coming 
— this  extra— *wae  using  due  and  proper  care. 

Another  question  is  as  to  the  contributory  negligence  of 
the  plaintid  in  this  case.  This  raises  the  question  as  to 
what  he  had  a  right  to  rely  upon  in  regard  to  the  action  of 
this  following  train.  The  persons  in  charge  of  the  ap- 
proaching train  were  bound  to  use  ordinary  care  in  approach- 
ing trains,  and  in  coming  into  the  vicinity  of  this  train 
were  bound  to  observe  the  torpedoes.  They  heard  the  tor- 
pedoes, they  admit  that;  they  saw  the  train,  they  admit 
that;  and  now  the  question  as  to  what  was  the  ordinary 
custom — the  customary  practice  of  a  train  in  that  condition, 
or  the  passiug  of  a  train  of  that  kind,  it  seems  to  us  was  a 
very  proper  question  to  be  made  before  the  jury.  It  is  what 
the  trainmen  do  under  those  circumstances  in  the  ordinary 
course  of  their  business  the  ordinary  management  of  their 
trains,  in  the  exercise  of  prudence  in  passing  a  point  of  that 
kind;  and  the  custom  may  throw  a  great  light  upon  the 
question  as  to  the  negligence  of  the  approaching  train,  and 
more  especially  it  throws  light  upon  the  question  as  to  what 
the  plaintiff  bad  a  right  to  rely  upon  in  regard  to  that  ap- 
proaching train.  Now,  that  train  passed  this  point  without 
stopping,  and  came  on  down  to  a  place  where  the  Nickel- 
Plate  crossed  the  railway.  The  train  had  to  stop  there  for 
the  opening  of  a  gate.  The  train  from  there  proceeded  to 
the  station.  The  semaphore  at  the  station  showed  a  red 
light,  which  showed  that  under  the  rules  of  the  company 
the  train  should  stop  there  and  receive  orders.  The  train 
slackened  down.  The  conductor  was  upon  the  locomotive, 
and  he  jumped  off,  ran  to  the  operator,  received  his  orders 
and  got  onto  his  train,  and  gave  the  ''High  Ball"  signal,  as 
they  call  it,  to  go  ahead  and  get  out  of  town,  and  the  en- 
gineer proceeded  to  get  out  of  town,  ran  about  2,200  feet 
until  he  came  to  the  cars  of  plaiatiff's  train  and  ran  into 
them.  At  the  time  the  conductor  received  this  notice  from 
the  operator,  he  made  inquiry  in  regard  to  plaintiff's  train — 
this  local  train,  as  they  call  it — and  was  told  that  the  con- 
ductor of  this  train  was  down  ahead  of  him  at  work  and  to 
look  out  for  him.  So  that  the  conductor  of  the  following 
train   at  the  time  he  signaled  his   train  to  go  ahead,  had 
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ample  notice  of  the  whereabouts  of  the  plaintiff 'a  train,  and 
was  warned  to  protect  him,  and  that  was  in  full  time  to  en- 
able him  to  do  so;  but  he  failed  to  do  so,  but  sent  the  train 
ahead.  It  is  not  contended  but  that  the  offioerfl  of  the  ap- 
proaching train  were  negligent;  it  appears  to  us  that  they 
were  very  clearly  and  grossly  negligent  in  the  performance 
of  their  duties. 

Now  the  question  comes  back — which  is  the  main  ques- 
tion in  the  case — as  to  whether  the  plaintiff  himself  was 
guilty  of  negligence?  There  is  a  rule  of  the  company — Rule 
97a — which  requires  that  when  another  train  is  there  under 
tbope  circumstances — ^ither  an  extra  train  or  other  freight 
train — that  the  conductor  shall  use  his  judgment  in  protect- 
ing his  train.  It  is  claimed  that  the  plaintiff  should  have 
done  something  to  protect  bis  train  and  his  cars  standing 
there  as  he  brought  them  out  on  the  main  track — that  he 
was  not  protecting  his  train  at  all;  that  he  exercised  no  dis- 
cretion in  regard  to  the  matter.  Now  these  cars  which  were 
standing  upon  the  main  track  were,  many  of  them — and 
perhaps  all  of  them — cars  that  he  had  taken  out  from  the 
side  track  and  was  putting  on  the  main  track  for  the  pur- 
pose of  making  up  and  going  on  with  his  own  train.  Other 
>oars  on  the  track  were  oars  that  he  had  placed  to  be  taken 
off  from  the  main  track,  and  it  was  proper  for  him  to  use 
the  main  track  and  have  bis  cars  standing  on  the. main  track 
for  a  portion  of  the  time.  I  suppose  that  this  custom  and 
manner  of  doing  the  work  should  have  been  known,  and  was 
known  to  the  men  upon  the  approaching  train;  that  is  to 
say,  that  in  order  to  make  up  his  train  he  had  to  place  his 
ears  on  the  main  track.  And  the  question  is,  as  to  whether 
he  had  a  right  to  rely  upon  the  rules  of  the  company  as  to 
matters  which  would  be  brought  to  the  notice  of  the  ap- 
proaching train — to  rely  upon  those  for  his  protection? 
Whether  be  had  a  right  to  suppose  that  this  train  which 
was  approaching — that  it  would  observe  the  signals  which 
bad  been  left  for  it,  the  torpedoes  and  signals  and  the  train 
dtself  and  the  signals  of  the  semaphore — and  I  should  say 
in  pafliiug,  that  the  plaintiff  bad  stopped,  himself,  at  the 
same  point,  at  the  same  semaphore,  and  had  a  conversation 
with  the  operator  and  told  him  what  he  was  to  do,  so  that 
'the  operator  knew  where  he  was  and  what  he  was  doing  and 
'how  he  and  his  train  were  occupied— and  the  question  is 
-whether  be  had  a  right  to  rely  upon  the  notice  which  would 
<be  given  to  the  persons  in  charge  of  the  other  train,  and  a 

50—6. 


7f  CIRCUIT  COURT  OF  OHIO.  vol.  20 

Carl  ▼.  Pieroe,  Beo'r  of  The  T.,  St.  L.  A  E.  C.  B.  B.Oo. 

right  to  aB9ume,  for  his  protection,  that  they  wonld,  as  they 
shoald,  oome  to  a  stop  and  not  interefere  with  him  in  hie 
busioeis.  -  The  jury  have  found  that  he  was  exeroising  dne 
and  ordinary  oare.  The  oourt  oharged  the  jury  that  the 
rule  of  ordinary  oare  was  the  obligation  that  was  upon  him 
under  the  rules  of  the  oompany,and  we  are  unable  to  see  our- 
selves why  he  was  not  in  the  exercise  of  ordinary  care.  We 
are  stroniisly  inclined  to  the  opinion  that  he  was;  that  h» 
was  doing  what  au  ordinarily  prudent  man  might  well  do, 
guing  forward  in  the  conduct  of  his  work,  knowing  that  the 
operator  knew  where  he  was  and  what  he  was  doing,  and  h» 
knew  that  any  railroad  man  approtfcbing  him  on  another 
train  would  know  from  the  signals  which  were  to  he  ob- 
served, that  there  was  a  *Mive"  train  on  the  track,  and  that 
he  must  look  out  for  it,  and  in  doing  this  we  think  he  wa* 
doing  all  that  he  was  required  to  do. 

It  is  said  that  there  was  a  certain  rule  which  required 
him  to  send  a  man  back  and  keep  him  back  there,  to  in- 
form him  of  the  incomting  trains.  Authorities  are  cited—- 
dedisions  of  courts  of  high  authority — to  show  that  a  rule  of 
that  kind  is  applicable  only  in  the  country,  and  not  in  the 
yard,  at  a  station.  We  think  that  distinction  is  well  taken^ 
and  the  rule  did  nut  apply  in  this  case.  But  it  is  claimed 
that  the  biakeman  who  was  sent  back  where  the  cars  were 
upon  the  side  track,  at  thn  east  end  of  the  town,  was  guilty 
of  negligence  in  not  staying;  out  until  the  coming  train  pass- 
ed. We  think  that  that  brakeman  was  iLOt  in  default  in 
coming  in.  He  was  notified  to  come  in,  and  while  a  wrong 
signal  was  given^— still  he  got  it — and  knew  there  was  no 
other  signal  except  that  for  him,  and  he  came  in  and  placed 
himself  in  the  car  where  he  belonged,  and  we  think  his  com- 
ing in  in  no  way  contributed  to  the  accident. 

This  is  a  very  brief  statement  of  the  case,  and,  without 
going  into  any  very  lengthy  discussion  of  the  points,  we  are 
of  the  opinion  that  the  judgment  of  the  court  of  commeB 
pleas  should  be  affirmed. 

It  is  said  here  that  we  ought  to  affirm  this  judgment  bo- 
cause  the  court  of  common  plea«  out  down  the  verdict.  The 
verdict  was  $16,009, and  the  court  of  eommon  pleas  required 
that  there  should  oe  an  abatemyent  of  something  like  $7,008. 
While  there  was  some  discussion  upoa  that  subjeqt,  v^  find 
Hpon  the  recofd  that  the  ooujrt  of  common  pleas  found  thai 
the  verdict  was  exeessiye,  without  fiadinj;  at  all  whether  it 
wae  returned  under  the  influenee  of  passioc  or  prejudice,  or 
anything  of  that  kind,  bat  f^uiid  that  ft  was  excessive,  and 
that  the  plaintiff  should  remit  a  eectain  sum. 
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Without  diaousaioD  of  some  of  the  questions  which  were 
raised  here,  it  is  cuffioieot  to  say  that  the  case  oited  from  22 
Ohio  St.,  p.  446,  covers  precisely  this  case,  and  we  think  the 
court  was  acting  within  the  authority  recogniz<«d  by  the  Su- 
preme Court,  and  that  we  should,  under  that  decision, affirm 
the  action  of  the  court  of  common  pleas. 

Reasonable  cause  will  be  certified  for  filing  petition  in 
error. 

Hurdy  Brumhack  &  Thatcher^  for  Plaintiff  in  Error. 

Brown  &  Geddes,  for  Defendant  in  Error. 


(Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— Jan.  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 

The  H.  M.  LOUD  &  SONS  LUMBER  COMPANY  v.  ALVIN 

PETER. 

Injury  to  boat — Damages  for  re^)airs  and  demurrage  allowable — 
(1).  Where  a  boat  is  damaged  through  the  fault  of  another 
part,  damages  \^ill  be  allowed  not  only  for  the  expenses  of 
raising  and  repairing  the  bnat  but  also  for  demurrage  Tor 
the  use  of  the  boat  during  the  time  necessary  to  make  the 
repairs. 

Damages  for  repairs— Limit — 
(2).  Where  the  boat  is  n^t  a  total  loss,  but  it  appears  that  its 
owner  was  justified  in  having  her  repaired,  and  that,  al- 
though the  cost  of  the  repairs  was  high,  but  that  the  owner 
has  exercised  all  reasonable  care  and  prudence  in  the  mat- 
ter, the  damages  will  not  be  limited  to  the  value  of  the  boat 
at  the  time  the  accident  accr'jed;  and  although  the  boat 
after  the  repair  is  more  valuable  than  at  the  time  of  the 
accident,  no  allowance  will  be  made  therefor— that  benefit 
will  go  to  the  owner.  The  court  intimates  that  if  it  would 
adopt  any  limit  to  the  damages  to  be  assessed,  it  would  be 
the  value  of  the  vessel  after  the  repairs  were  made. 

Agreement  to  protect   vessel   from   storm — Liability    07i  failure  to 

comply — 

(3).  A  lumber  firm  entered  into  an  arrangement  with  the 
owner  of  a  vessel  by  which  such  vessel  was  to  be  towed  to 
a  certain  point  on  the  lakes  there  to  be  loaded  with  lumber 
the  property  of  such  firm,  who  on  their  part  agreed  that 
the  said  firm  '* should  at  all  times,  while  the  said  vessel 
was  at  such  point  in  the  service  above  stated,  keep  a  tug 
at  said  point  which  should  at  all  times  be  in  readiness  to 
move  the  said  vessel  from  point  to  point,  and  in  case  of 
storm  to  move  her  to  a  point  of  safety,''  the  defendant  being 
at  that  time  the  owner  of  a  tug  called  the  Petrel,  which 
was  located  at  that  point,  and  which  was  the  only  tug  at 
that  point  available  for  said  service  and  was  the  tug  which 
the  said  firm  agreed  to  keep  at  said  port  for  the  service 
above    indicated.     The  contract   was  complied  with  by  the 
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owner  of  the  vessel,  but  the  lumber  firm  failed  to  keep  & 
tug  at  suob  point  to  cake  the  vessel  around,  and  a  storm 
coming  up,  failed  to  move  the  vessel  to  a  place  of  safety, 
in  ooDsequence  whereof  the  vessel  was  greatly  damaged, 
and  sunk.  It  appeared  that  the  captain  of  the  vessel  nad 
done  all  that  could  be  done  under  the  ciroumstances  by  an 
experienced  man  to  save  the  vessel.  Held,  the  lumber  firm 
was  liable  for  the  cost  of  the  necessary  repairs  judiciously 
done  and  for  demurrage  for  the  time  the  boat  was  laid  up 
for  repairs  and  unfit  for  use,  without  regard  as  to  the  value 
of  the  boat  at  the  time  the  accident  occurred,  and  without 
aeduction  of  the  benefit  to  the  owner  arising  from  the  fact- 
that  the  vessel  after  being  repaired  was  more  valuable  than 
at  the  time  the  accident  occurred. 

Exception  to  rulings  in  court  in  refusing  to  admit  question — What 

required-^ 

(4).  A  party  excepting  to  the  ruling  of  the  court  upon  a  ques- 
tion asked  of  a  witness  in  chief  must  state  what  he  expects 
to  prove  by  the  witness  to  enable  a  reviewing  court  to  see 
whether  there  has  been  error  on  account  of  the  refusal  of 
the  court  to  admit  that  evidence. 


Erior  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Haynes,  J. 

A  petition  in  error  is  brought  for  the  purpose  of  revera* 
ing  the  judgment  of  the  court  of  common  pleas  in  an  pction 
wherein  Alvin  Peter  was  plaintiff  and  the  H.  M.  Loud  & 
Sons  Lumber  Company  was  defendant — a  case  which  waa- 
tried  to  the  court,  a  jury  being  waived  by  the  parties. 
This  caie  was  argued  at  the  last  term  of  this  courts  towards 
its  close.  It  being  a  case  of  importance  and  in  some  respects- 
rather  novel,  not  having  time  to  fully  consider  it  then,  we 
continued  the  case  until  the  present  term.  We  have  now- 
taken  the  case  up,  and  have  read  the  record  and  the  very 
full  briefs  of  counsel  in  the  case,  and  all  of  the  decisionfr 
that  have  been  cited  by  counsel  on  either  side,  who  have 
been  industrious  and  learned  in  the  collection  of  decisions 
and  reports. 

The  plaintiff  charged  that  the  defendant  the  Loud  (&Son9 
Lnmber  Company,  in  November,  1895,  agreed  to  load  the 
Spragae,  a  scow  so  called,  belonging  to  the  plaintiff,  at  and 
from  the  docks  upon  the  lake  front  at  Oscoda,  in  the  state 
of  Michigan ;  and  the  gist  of  the  action  is  found  in  this 
paragraph: 

''It  was  further  agreed  between  said  parties  tbat  the  said 
defendant  should  at  all  times,  while  the  said  Sprague  was 
at  Oscoda  in  the  service  above  stated,  keep   a    tug   at   said 
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point  which  should  at  all  times  be  in  readiness  to  move  the 
said  Spragae  from  point  to  point,  and  in  case  of  storm  ta 
move  her  to  a  point  of  safety.  The  defendant  was  at  that  time 
the  owner  of  a  tug  called  thcf  Petrel,  which  was  located  at 
that  point,  and  which  was  the  only  tug  at  that  point  avail- 
able for  said  service,  and  was  the  tug  which  the  said  de- 
fendant agreed  to  keep  at  said  port  for  the  service  above 
indicated.*' 

The  petition  then  avers  that  the  boat  proceeded  to  receive 
her  load,  commencing  to  load  on  the  28th  day  of  November, 
1895;  that  she  had  very  nearly  finished  loading  about  4-. 
o'clock  on  the  afternoon  of  the  28th,  when  a  very  heavy 
storm  arose,  and  was  of  such  severity  that  the  boat  was 
flunk  and  seriously  injured. 

This  is  met  by  the  defendant  with  a  general  denial,  so  far 
aa  the  material  points  are  concerned,  and  on  those  issues 
the  case  proceeded  to  trial. 

Testimony  was  offered  on  behalf  of  the  plaintiff  below 
tending  to  sustain  the  allegations  of  his  petition,  and  on  be- 
half of  the  defendant  in  opposition.  Briefly,  it  appears  that 
some  little  time  before  this  Mr.  Peter  had  made  an  arrange- 
ment with  one  McGlone,  who  was  tben  an  agent  for  the 
Loud  Company,  at  Toledo,  to  send  this  vessel  to  Oscoda  to 
receive  a  cargo  of  cedar  posts  which  the  Loud  &  Sons  Com- 
pany were  to  furnish.  The  vessel  went  in  a  tow.  There 
were  three  vessels  in  the  tow,  the  Swallow  being  a  propeller, 
the  other  two  being  scows.  The  Sprague  was  the  only  boat 
that  was  owned  by  Peter.  They  proceeded  to  Oscoda, 
arriving  there  about  the  24th  of  the  month.  At  night  there 
was  a  heavy  wind  came  up.  These  vessels,  together  with 
the  Petrel  and  perhaps  some  other  vessels,  were  lying  in  a 
dock  at  Oscoda  called  Fennoyer's  dock.  After  the  storm 
had  abated  the  captain  of  the  Sprague,  together  with  the 
captain  of  the  Swallow,  went  lo4he  office  of  the  defendant 
company  to  inquire  about  the  freight,  and  were  told  that 
the  same  hadnH  come  as  arranged,  and  were  informed  that 
the  cedar  posts  were  frozen  in  the  bayou  during  the  recent 
cold  weather,  and  it  would  be  impracticable  to  load  the 
vessel  with  those.  That  statement  seemed  to  be  acquiesced 
in  by  the  captains,  and  thereupon  they  asked  Loud  if  he 
had  other  freight,  and  upon  looking  over  bis  books  he  said 
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he  bad  for  one  vessel,  and  they  might  leave  whichever  one 
of  them  they  chose.  Therenpon  the  captains  telephoned  to 
Alpena  to  see  if  they  conld  get  freight  there.  They  foand 
they  conld  get  for  two  vessels.  Meanwhile  the  captains  had 
a  further  conversation  with  Loud,  and  it  was  agreed  that 
the  Sprague  was  to  be  left  at  Oscoda,  and  would  have  to 
take  her  load  at  different  docks.  And  in  that  conversation 
occurred,  it  is  claimed  by  plaintiff,  the  disputed  agreement, 
the  plaintiff  claiming  the  agreement  was  as  alleged  in  its 
petition,  and  the  defendant  denying  that  it  agreed  to  keep 
a  tug  there  to  care  for  the  vessel — or  saying  anything  more 
than  that  the  tug,  when  there,  could  take  the  boat  from  dock 
to  dock  to  take  on  its  load,  the  tug  at  the  time  being  used 
in  the  fishing  business.  Whether  the  contract  is  as  stated 
in  the  petition, or  whether  it  is  otherwise,  is  the  point  upon 
which  there  is  a  difference  iu  the  testimony — a  point  of 
difference  upon  Ivhich  the  court  below  was  called  to  pass, 
and  which  has  been  discuesed  very  fully  by  counsel  in  the 
argument  of  the  case  before  us.  On  that  point,  the  case 
having  been  tried  to  the  court,  the  rule  that  prevails  in  the 
State  of  Ohio  is  laid  down  by  the  supreme  court  of  this  state 
in  22  Ohio  St.,  122,  Dean  v.  King  et  a).,  where  the  court 
say,  that  where  there  is  a  motion  for  a  new  trial  upon  the 
ground  that  the  verdict  is  against  the  weight  of  the  evidence, 
and  it  is  overruled,  '*a  reviewing  court  should  not  reverse, 
unless  the  verdict  (or  finding  of  fact,  if  the  jnry  be  waived) 
is  so  clearly  unsupported  by  the  weight  of  evidence  as  to 
indicate  some  misapprehension,  or  mistake,  or  bias  on  the 
part  of  the  jury,  or  a  willful  disregard  of  duty.*'  In  case 
it  is  set  aside,  it  must  appear  that  the  court  below  rendered 
a  decision  against  the  clear  weight  of  the  evidence. 

Guided  by  the  rules  laid  down  by  the  supreme  court,  we 
are  unable  to  ea.y  that  the  court  has  erred  in  coming  to  the 
conclusion  that  this  contract  was  made  as  set  out  by  this 
petition.  Indeed,  the  testimony  was  very  strong  that  it 
was  made  as  stated.  Unfortunately  it  was  not  reduced  to 
writing,  and  perhaps  not  as  distinctly  remembered  as  it 
ought  to  have  been.  But  so  far  as  the  main  contract  is 
concerned,  it  was  made  by  these  two  captains  with  Henry 
M.  Loud,  the  secretary  of  the  company,  when  no  other 
person  was  present — the  two  captains  asserting  on   the    one 
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hand  that  it  is  as  stated  in  the  petition;  Mr.  Load  denying 
that  it  went  aa  far  as  was  claimed  bj  these  parties,  and 
denying  especially  that  he  had  agreed  to  fnrnish  the  tug  or 
to  keep  a  tug  there  for  the  purpose  of  protecting  the 
Sprague.  Additional  testimony  to  support  that  is  offered 
by  the  captain  of  the  Petrel,  who  testifies  to  a  conversation 
he  had  with  the  captain  of  the  Sprague,  which  is  contra- 
dicted by  the  captain  of  the  Sprague  and  his  mate.  I  am 
not  certain  but  that  if  we  were  called  upon  to  try  this  case 
as  original  triars,  we  would  have  come  to  the  same  decision 
as  the  court.  Be  that  as  it  may,  we  do  not  think  that  we 
are  called  upon  to  interfere  with  the  decision  of  the  court. 

I  should  mention  that  on  the  29th,  the  last  day,  the 
Petrel,  which  was  engaged  at  the  time  in  the  fishing  busi- 
ness for  a  firm  composed  in  part  of  the  Loud  &  Sons  Com- 
pany and  another  party,  proceeded  to  a  point  out  in  the 
lake  about  eighteen  or  twenty  miles,  for  the  purpose  tof 
raising  nets  and  bringing  in  fish.  There  was  left  in  he 
harbor  only  two  vessels  of  any  kind  that  were  operated  by 
steam;  one  was  called  the  Maitini,  and  was  a  sort  o^  a 
square  rigged  scow,  propelled  by  steam.  Tbat  was  loaed 
for  lumber,  and  was  perhaps  engaged  in  local  trade — not  a 
very  large  boat,  nor  very  much  of  a  sea-going  boat,  I  judge 
by  the  description  of  her  and  from  her  build.  The  other 
was  a  small  tug,  called  the  Angler.  At  noon  the  captain 
of  the  Sprague,  desigming  to  go  to  another  dock  near  by, 
asked  of  the  captain  of  the  Martini  who  was  lying  near  him, 
loading  perhaps  from  the  same  dock,  if  he  would  take  the 
Bpragae  around.  The  captain  did  take  her  around  at  the 
Doon  hoa  r,  and  went  to  his  position  and  went  on  loading. 
He  cont  inued  to  load  until  about  4  o'clock,  when  the  storm 
commenced,  and  thereupon  he  got  up  0team  and  started 
away  for  safety,  and  went  to  Tawas,  6t  started  for  Tawas; 
bnt  as  he  was  starting  the  captain  of  the  Spragtie  asked  him 
to  take  a  tine  and  tow  him  out  to  a  place  of  anchorage,  and 
ha  d  edined  to  do  it.  The  captain  then  asked  the  captain 
of  tie  little  tug  to  pass  a  line  out  to  the  Spraene,  and  be 
refused  tm  do  i^.  Neither  of  those  boats  would  afford  the 
Sprague  any  help.  She  was  simply  lying  there  at  the  time, 
with  the  storm  on  her.  Ti  is  snggested  here  that  Ae  migWt 
hare  bsdged  out,  and  a  deacsiption  was  given  of  a   hedge 
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anchor,  nnd  it  was  said  this  anchor  which  they  had  could 
have  been  carried  out  with  one  of  the  small  boats,  and  the 
Sprague  kedged  out.  It  is  stoutly  denied  on  the  part  of 
the  Sprague  that  this  could  be  done,  and  the  testimony  on 
that  point  is  conflicting.  The  court  below  has  found 
against  the  witnesses  of  the  defendant  in  that  respect.  So 
far  as  we  can  see  and  so  far  as  we  are  advised  in  regard  to 
matters  of  that  kind,  we  think  the  court  of  common  pleas 
was  right  in  that  respect. 

It  is  furthermore  said  that  the  captain  of  the  Sprague 
might  have  scuttled  his  vessel,  and  a  large  amount  of  testi- 
mony is  taken  for  and  against  on  that  subject.  He  bad 
proceeded  to  load  this  scow.  It  was  scow  below,  and  what- 
ever cabin  it  had  was  up  on  the  main  deck.  They  had  her 
pretty  well  loaded  in  the  hold,  so  that  no  man  could  go 
down  into  that,  and  had  loaded  perhaps  on  the  upper  deck 
a  large  amount  of  lumber.  It  is  contended  on  behalf  of 
the  defendant  in  error  that  they  could  not  have  scuttled  her 
— there  was  no  means  of  doing  it.  Indeed,  from  the  testi- 
mony it  would  seem  that  the  only  means  of  scuttling  the 
vessel  after  the  storm  would  have  been  to  go  out  in  an  open 
boat  and  make  a  hole  in  the  side  of  the  vessel.  It  is  said 
that  might  have  been  done,  but  that  is  denied.  On  this 
point  the  decision  is  against  the  defendants  below.  We  do 
not  see  how  we  can  disturb  that.  Indeed,  the  storm  arose 
very  suddenly  and  rapidly,  and  the  waves  came  in  very 
heavily,  and  the  vessel  was  rolling  and  beating  against  the 
dock,  and  commenced  to  do  it  at  an  early  point  in  the  storm. 
We  think  the  testimony  of  the  defendant  there  was  sufficient 
to  justify  the  court  below  in  coming  to  the  conclusion  that 
it  did  on  that  question 

The  boat  remained  there  that  night.  She  was  lying  at 
the  end  of  what  is  called  the  short  dock,  and  as  the  storm 
came  up  it  bore  her  around  the  end  so  she  went  down  on 
the  side  of  the  dock.  The  captain  seems  to  have  been 
efficient  and  active  with  his  men  in  going  out  with  his  lines 
«nd  attempting  to  hold  the  boat.  He  got  hold  of  the  dock 
and  was  holding  on  to  a  certain  extent,  but  some  of  the 
lines  broke;  and  it  is  very  evident,  with  the  boat  heavily 
laden  with  lumber,  that  she  was  rolling  very  heavily,  and 
it  was  difficult  to  hold  her  in  a  proper  position.      A  portion 
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of  the  dock  was  carried  away,  and  the  boat  passed  bo  far 
aronod  that  her  stern  came  where  the  water  was  rather 
shallow.  It  was  so  shallow  that  the  boat  finally  dragged  on 
the  bottom.  The  skeg  of  the  boat  was  broken,  it  being  a 
contrivance  on  the  bottom  for  the  purpose  of  holding  the 
steering  apparatus.  The  effect  of  that  was  the  letting  of 
water  into  the  hold,  and  the  boat  commenced  to  and  did  fill, 
and  the  stern  rested  on  the  bottom.  I  don't  remember,  but 
perhaps  the  whole  of  the  steering  apparatus  was  carried 
away.  Great  damage  was  done  to  the  timber  around  the 
stern,  and  some  of  the  railing  was  carried  from  the  boat, 
and  the  boat  itself  was  twisted  so  that  one  side  was  set 
around  about  eight  inches  lower  than  the  other.  That  was 
the  situation  of  the  boat  when  the  storm  left  her,  which  was 
on  Sunday  morning.  The  Swallow  came  back  in  the  mean 
time,  arriving  there  after  the  storm,  or  in  the  storm  and 
about  the  time  it  abated.  She  undertook  to  get  the  Sprague 
off,  and  was  unable  to  do  it.  Thereupon  they  telegraphed 
to  Tawas,  .  I  believe,  for  a  larger  tug,  and  one  came,  and 
she  proceeded  to  pull  the  boat  off,  and  in  a  short  time  bad 
her  out  in  the  open  water.  The  boat  was  filled  with  water, 
but  did  not  sink  in  the  open  water,  for  the  reason  that  she 
had  a  cargo  of  lumber.  Still,  she  was  flooded,  and  was 
partly  down.  They  then  took  her  to  Tawas,  which  con- 
sumed some  time,  owing  to  the  fact  that  the  rudder  was 
gone  and  they  had  some  difficulty  in  towing  her;  but  she 
was  gotten  there  some  twenty  four  or  thirty-six  hours  after, 
and  was  docked,  and  remained  at  Tawas  until  the  following 
spring.  Some  of  the  lumber  was  taken  off  at  Tawas.  In 
the  spring  she  was  taken  in  tow,  and  taken  to  Bay  City, 
where  Mr.  Peter,  senior,  had  a  dock,  saw  mill,  and  other 
property.  The  testimony  shows  that  she  was  put  into  a 
dry  dock,  a  survey  was  had  of  the  vessel,  and  after  that 
survey  was  had  the  owner  proceeded  to  repair  her.  Her 
cargo  was,  of  course,  unloaded  before  she  was  sent  into  dry 
dock.  After  she  was  repaired  that  portion  of  the  cargo  was 
reloaded,  she  was  brought  back  to  Oscoda,  took  on  the  re- 
mainder of  the  cargo  she  had  the  fall  before,  and  proceeded 
to  Toledo,  arriving  here  about  the  12th  or  13th  of  June, 
1896. 

[OOFTXI^MT,  1900,  BT  OAXL  O.  JAXH.] 
▼OL.    20—7 
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It  appears  that  the  coBt  of  the  towing,  docking,  repairs, 
reloading,  and  all  those  matters  connected  therewith 
amounted  to  over  $4000.  Added  to  that  there  was  a  claim 
for  damages  of  several  hundred  dollars,  for  demurrage,  loss 
of  time  on  the  part  of  the  vessel  during  the  time  that  she 
was  being  repaired.  The  repairs  themselves,  it  was  said 
in  argument  and  I  presume  it  was  correct,  was  about  S1400 
to  $1700.  The  towage  bills  were  set  down  under  the  evi- 
dence somewhere  in  the  neighborhood  of  $760,  the  services 
of  the  seamen  necessarily  employed  about  the  vessel  in  load- 
ing and  unloading,  etc.,  amounted  to  several  hundred  dol- 
lars, and  their  board  to  a  considerable  sum.  The  result 
was  that  the  court  below  rendered  a  judgment,  including 
interest,  for  $5200,  of  which  it  is  said  that  the  sum  of 
$4800  was  for  damages  and  demurrage.  A  serious  conten- 
tion arises  in  regard  to  the  correctness  of  the  claim  for 
damages. 

In  the  first  place  in  regard  to  demurrage,  an  objection 
was  made  to  the  introduction  of  testimony,  and  that  was  ex- 
cepted to  all  the  way  through,  but  the  testimony  was  ad- 
mitted. Testimony  was  given  in  behalf  of  the  plaintiff  in 
regard  to  these  various  matters  of  repairs  necessary  to  be 
made,  and  which  were  made,  cost  and  expenses,  and  to  that 
evidence,  so  far  as  I  can  find,  no  objection  was  made,  save 
and  except  to  the  matter  of  this  demurrage — at  least  as  to 
a  large  volume  of  these  matters.  The  testimony  so  given 
by  the  plaintiff  showed  that  the  average  rate  and  price  for 
a  tug  to  tow  a  veBsel  at  that  season  of  the  year  when  she 
took  the  boat  in  the  fall  around  to  Tawas,  and  in  the 
spring  when  the  vessel  was  taken  down  to  Bay  Oity,  was  $6 
an  hour.  When  the  boat  got  into  the  mouth  of  the 
Saginaw  river  she  had  to  be  lightered  around.  She  got 
aground  two  or  three  times,  and  had  to  be  towed  stern  fore- 
most. There  was  no  steering  apparatus,  and  she  was  very 
diflScult  to  handle.  She  was  then  taken  up  to  a  dry  dock, 
and  she  had  to  await  her  turn,  and  it  was  some  few  days 
before  she  got  in.  She  got  into  the  dry  dock  and  her  re- 
pairs were  completed  in  about  nine  days,  if  I  understand  the 
testimony  correctly,  and  she  then  came  out.  The  testimony 
offered  on  behalf  of  the  plaintiff  is  that  the  repairs  were 
made  carefully  and  prudently;  that  they  were  made  a  great 
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deal  more  cheaply  at  the  dry  dock  at  that  point  than  they 
could  at  the  dry  dock  at  Detroit  or  any  other  point  where 
she  might  have  been  taken.  The  dry  dock  men  claimed 
that  they  coald  do  the  work  a  great  deal  cheaper  than  it 
coald  be  done  anywhere  else.  At  any  rate,  it  was  shown 
that  the  work  was  done  as  good  as  it  coald  be  at  the  time. 
As  I  have  said,  Mr.  William  Peter  lived  near  there,  had 
carried  on  business  there  for  a  long  time,  and  Alvin  Peter 
bad  lived  near  there,  and  the  presumption  is  that  they 
knew  what  the  prices  of  materials  were,  and  the  price  of 
work,  and  towage,  and  everything  of  that  kind  and  were 
getting  the  labor  done  as  prudently  as  possible.  It  appeurs 
that  a  great  deal  of  repairing  had  to  be  done  to  the  stern  of 
the  boat  where  the  steering  apparatus  was  disabled,  and  the 
boat  had  to  be  re-calked  throughout.  She  had  been  calked 
the  year  before  at  Oleveland  by  Mr.  Peter,  and  the  calking 
that  came  out  was  new  and  in  good  condition,  but  owing  to 
the  wrenching  that  the  boat  had  received,  the  calking  had 
to  be  done  again.  The  boat  had  to  be  placed  in  a  frame 
and  braced  to  bring  it  back  to  its  natural  position,  and  the 
repairers  had  to  put  in  knees  and  bolts  for  the  purpose  of 
bringing  her  up  to  that  position  and  keeping  her  there.  It 
was  done,  and  she  was  brought  to  it.  It  looks  upon  the 
face  that  these  repair  bills  were  very  large,  but  according 
to  the  testimony  they  were  as  cheaply  done  as  could  be,  and 
there  is  no  evidence  to  the  contrary. 

As   to   the   question   of  the  rule  of  damages,  there  is  no  ^^ 

ease  in  Ohio  like  this  that  I  know  of,  and  none  was  cited  to  (fl^ 

ns.      A   large  number   of  cases  were  cited,  and  I  think  we  > 

have  read  all  of  them.  I  refer  more  particularly  to  the 
cases  of  Williamson  v.  Barrett,  13  Howard  101,  110; 
Catherine  v.  Dickinson,  17  Howard,  10;  The  Baltimore,  8 
Wall.,  377,  386  and  387;  the  Venus,  17  Fed.  Rep:  925; 
The  Cayuga,  14  Wall.  270  Wetmore  v.  Granite  State,  3 
Wall.  310;  the  Glaucus,  1  Lowell,  372;  Hoffman  v.  Ferry 
Co.,  68  N.  Y.,  396. 

Touching  this  question  of  damages  the  defendant   pro 
dnced  two  witnesses  who  had  had  some  knowledge  of  vessels 
— 8COWB — perhaps  dealt  in  them,  and  owned  them;  had  been 
marine  men,  or  dealing  with  marine  matters  for  a  long  time, 
and  counsel  first  put  to  them  a  series  of  questions  in  regard 
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to  the  value  of  vessels  of  this  kind.  One  witness  bad  seen 
this  boat,  and  knew  something  about  her,  but  not  a  great 
deal,  and  it  rather  looked  to  the  court  as  if  he  didn't  desire 
to;  perhaps  we  misjudge  him.  But  he  got  down  to  where 
they  were  talking  about  the  value,  and  he  did  not  know 
much  about  that.  However,  the  question  was  finally  put 
to  him  in  regard  to  the  value  of  the  vessel  upon  a  certain 
statement  of  facts,  and  finally  the  court  ruled  out  his  evi- 
dence. Another  witness  was  put  on  the  stand  and  similar 
questions  were  put  to  him,  and  that  evidence  was  finally 
ruled  out;  exactly  upon  what  ground,  the  record  does  not 
show.  It  was  objected  very  strenuously  that  the  witnesses 
did  not  qualify  themselves.  The  questions  were  more  to 
the  value  of  the  vessel  before  the  injury.  It  was  endeavor- 
ed on  the  part  of  the  defendant  below  when  he  was  on  the 
stand  to  get  Mr.  Peter  to  say  what  he  had  given  for  the 
vessel.  It  finally  came  out  that  he  had  paid  some  $1800 
at  a  marshall's  sale  in  the  year  1894.  Some  attempt  was 
made  to  introduce  the  Inland  Lloyd^s,  and  that  was  ruled 
out.  There  was  no  statement  made  by  counsel  in  the  case 
as  to  what  it  was  supposed  these  witnesses  would  testify  to, 
and  the  evidence  which  it  was  expected  they  would  give 
must  be  determined,  if  at  all,  from  the  questions  put.  The 
rule  established  by  the  supreme  court  of  the  state  and  by 
a  large  number  of  the  courts  of  the  United  States,  is  stated 
in  9  Ohio  St.,  41-6  and  numerous  other  oases,  that  th6 
party  exceping  to  the  ruling  of  the  court  upon  a  question 
asked  of  a  witness  in  chief  must  state  what  he  expects  to 
prove  by  this  witness,  in  order  to  enable  the  court  to  see 
if  there  has  been  error  on  account  of  the  refusal  of  the  court  to 
receive  the  evidence,  and  if  he  fails  to  do  so  he  cannot  avail 
himself  in  the  appellate  court  of  the  supposed  error  in  re- 
jecting the  testimony. 

We  also  think  the  questions  did  not  call  for  the  value  at 
the  proper  time  of  valuation  to- wit:  aftdr  the  repairs  were 
made;  see  8th  Wallace  377,  cited  below. 

In  regard  to  the  rule  of  damages  in  this  case  we  quite 
naturally  look  to  decisions  of  the  supreme  court  of  the 
United  States.  Many  of.  the  cases,  it  will  be  observed, 
which  came  up  in  that  court  are  in  admiralty,  yet  I  do  not 
see   that   the  rules  of  damages  in  regard    to  matters  of  this 
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kind  are  different  from  what  they  would  be  in  common  law 
cases.  The  first  case  that  I  call  attention  to  is  13  Howard, 
101.  That  was  a  suit  at  common  law  in  the  circuit  court 
of  the  United  States  for  the  District  of  Ohio,  and  was  tried 
in  Oolumbus  back  as  far  as  '49  or  '60,  before  J.  J.  McLean 
and  Leavitt,  and  was  argued  by  some  of  the  very  ablest 
lawyers  in  the  state,  among  others,  Mr.  Timothy  Lincoln, 
who  perhaps  was  as  good  an  adniiralty  lawyer  as  there  was 
in  the  west,  or  perhaps  in  the  east.  In  that  case  a  steamer 
was  coming  up  the  Ohio  river  somewhere  near  the  Indiana 
shore  and  the  defendant  had  a  boat  that  was  going  down. 
The  boats  collided,  and  the  owner  of  the  boat  coming  up 
sued  the  owner  of  the  boat  going  down,  for  damages.  The 
plaintiff's  boat  was  repaired.  When  they  came  to  the 
question  of  damages  the  law  was  stated  by  the  judges  who 
decided  the  case  as  follows,  commencing  at  page  llOr 

''The  jury  were  instructed,  if  they  found  for  the  plain- 
tiffs, to  give  damages  that  would  remunerate  them  from 
the  loss  necessarily  incurred  in  raising  the  boat,  and  re- 
pairing her;  and  also,  for  the  use  of  the  boat  during  the 
time  necessary  to  make  the  repairs,  and  fit  her  for  business." 

That  clause,  it  will  be  observed,  covers  the  demurrage. 

"By  the  use  of  the  boat  we  understand  w.hat  she  would 
produce  to  the  plaintiffs  by  the  hiring  or  chartering  of  her 
to  run  upon  the  river  in  the  business  in  which  she  had  been 
usually  engaged. 

''The  general  rule  in  regulating  damages  in  cases  of  col- 
lision is  to  allow  the  injured  party  an  indemnity  to  the  ex- 
lent  of  the  loss  sustained.  This  general  rule  is  obvious 
enough;  but  there  is  a  good  deal  of  difficulty  in  stating 
the  grounds  upon  which  to  arrive  in  all  cases,  at  the  proper 
measure  of  that  indemnity.  The  expenses  of  raising  the 
boat,  and  of  repairs  may,  of  course,  be  readily  ascertained, 
and  in  respect  to  the  repairs,  no  deduction  is  to  be  made, as 
in  insurance  cases,  for  the  new  materials  in  place  of  the  old. 
The  difficulty  lies  in  estimating  ttie  damage  sustained  by 
the  loss  of  the  service  of  the  vessel  while  she  is  undergoing 
repairs.  That  an  allowance  short  of  some  compensation  for 
this  loss  would  fail  to  he  an  indemnity  for  the  injury  Is  ap- 
parent." 

They  cite  here  an  English  case,  and  say: 
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''That  was  a  case  of  collision,  and  in  deciding  it,  the 
court  observed,  that  the  party  who  had  suffered  the  injury 
is  clearly  entitled  to  an  adequate  compensation  for  any  loss 
he  may  sustain  by  the  detention  of  the  vessel  during  the 
period  which  is  necessary  for  the  completion  of  the  repairs, 
and  furnishing  the  new  articles." 

The  final  controversy  in  this  case  was  in  regard  to  this 
matter  of  demurrage.  The  cost  of  raising  the  boat  and  re- 
pairing her  was  not  finally  disputed.  These  judges  were  in 
favor  of  sustaining  the  charge  of  the  court  below,  and  al- 
lowing for  the  detention  of  the  boat.  Mr.  Justice  Catron, 
Mr.  Obief  Justice  Taney,  and  Mr.  Justice  Daniel  dissented. 
But  the  rule  was  established  at  that  time,  and  remains  the 
rule  of  the  United  States  court  from  that  time  to  this.  The 
latest  decision  on  the  subject  is  found  in  the  case  of  The 
Oayuga,  14  Wall.  270.  No  one  dissented  at  that  time,  and 
it  is  the  established  rule  of  that  court.  So  that  the  objec- 
tion that  was  made  in  this  case  in  regard  to  demurrage  by 
counsel  to  the  admission  of  evidence  was  not  well  taken. 
The  court  was  authorized  by  these  decisions  and  by  the 
other  decisions  of  the  supreme  court  of  the  United  States  to 
make  that  allowance. 

There  is  a  case  cited  by  counsel  for  defendants  that  they 
rely  upon  and  argue — The  Venus,  17  Fed.  Bep.  925. 
That  was  the  lien  of  a  canal  boat.  The  syllabus  is  as  fol- 
lows: 

''Damages  allowed  for  injuries  to  a  vessel,  by  collision, 
cannot  ordinarily  exceed  her  value  at  the  time  of  collision, 
ii  e.,  as  for  a  total  loss,  with  cost  of  raising,  to  determine  her 
condition,  or  to  remove  her  as  an  obstruction,  where  that  is 
necessary.  To  recover  more,  where  the  vessel  has  been  re- 
paired instead  of  being  abandoned,  special  circumstances 
must  be  shown  proving  that  the  excess  accrued  notwith- 
standing the  exercise  of  good  faith  and  ordinary  prudence 
and  good  judgment  in  repairing." 

But  I  think  the  rule  is  more  correctly  stated,  in  8  Wall. 
377 — a  decision  made  by  the  supreme  court  of  the  United 
States,  in  re  The  Baltimore.  At  page  S89  Mr.  Justice 
Clifford  says: 

"Bestitution  in  integrum  it  the  leading  maxim  in  such 
cases,  and  where  repairs  are  practicable  the  general  rule  fol- 
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lowed  by  the  admiralty  courts  iD  such  cases  is  that  the 
damages  assessed  against  the  respondent  shall  be  sufficient 
to  restore  the  injured  vessel  to  the  condition  in  which  she 
was  at  the  time  the  collision  occurred;  and  in  respect  to  the 
materials  for  the  repairs  the  rule'is  that  there  shall  not,  as 
in  insurance  cases,  be  any  deduction  for  the  new  materials 
furnished  in  the  place  of  the  old,  because  the  claim  of  the 
injured  party  arises  by  reason  of  the  wrong  act  of  the  party 
by  whom  the  damage  was  occasioned,  and  the  measure  of 
the  indemnification  is  not  limited  by  any  contract,  but  is  co- 
extensive with  the  amount  of  the  damage/' 

Farther  on  he  says: 

"Evidence,  however,  that  the  injured  vessel  is  sunk  is 
not  of  itself  sufficient  to  show  that  the  loss  was  total,  nor  is 
it  sufficient  to  justify  the  master  and  owner  in  abandoning 
the  vessel  or  the  cargo  unless  it  appears  that  the  circum- 
stances were  such  tbat  the  vessel  could  not  be  raised  and 
saved,  or  that  the  cost  of  raising  and  repairing  her  would 
exceed  or  equal  her  value  after  the  repairs  were  made/* 

The  difficulty  in  many  of  these  cases  is  that  the  point  is 
not  very  fully  or  directly  stated  in  the  cases,  in  many  of 
them  the  repairs  not  exceeding  the  value.  There  is  a  case 
in  1  Lowell,  366— The  Olaucus: 

''The  only  remaining  exception  of  the  respondents  is  tliat 
the  repairs  of  the  vessel  and  the  demurrage  together,  as  al- 
lowed, amount  to  more  than  the  value  of  the  vessel  im- 
mediately before  the  collision.  They  contend  that  the  ex- 
treme limit  of  damages  is  what  woald  be  assessed  for  a  total 
loss.  The  assessor  finds  that  the  schooner  was  carefully 
surveyed,  and  that  the  libellants  acted  in  good  faith  and 
with  care,  skill,  diligence,  and  fidelity;  that  the  excess  of 
price  over  the  estimates  could  not  have  been  foreseen,  and 
that  this  excess  and  demurrage  were  enhanced  by  the  un- 
usually bad  wenther  which  happened  to  set  in  while  the 
work  was  going  on.  The  repairs  themselves  cost  much  less 
than  the  value  of  the  schooner,  and  appear  clearly  by  the 
report,  to  have  been  such  as  a  prudent  owner  would  have 
undertaken.  Under  these  circumstances  I  affirm  the  allow- 
ance of  demurrage,  even  though  this  brings  the  total  dam- 
ages to  a  higher  point  than  they  would  have  reached  if  the 
schooner  had  been  abandoned  in  the  first  instance." 
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I  haye  not  time  to  discuBB  or  read  further  from  any  de- 
cision. All  those  cases  that  I  have  cited  are  interesting, 
and  profitable  to  be  examined  at  length.  We  are  satisfied 
from  the  evidence  that  this  boat  was  not  a  total  loss — ought 
not  to  be  called  a  total  loss;  that  the  plaintiff  below  was 
justified  in  having  her  repaired.  It  seems,  as  I  have  al- 
ready  said,  that  the  cost  of  the  repairs  was  high,  but  the 
plaintiff  below  seemed  to  have  exercised  all  reasonable  care 
and  prudence  in  the  matter;  and  if  we  were  to  adopt  any 
rule  that  would  limit  that  amount,  we  would  adopt  it  at  the 
price  of  this  vessel  after  the  repairs  had  been  made.  That 
seems  to  be  the  logical  sequence  of  the  proposition  laid 
down  in  8  Wallace — although  the  repairs  are  valuable,  use- 
ful and  more  valuable  than  the  old,  no  allowance  is  made, 
and  the  benefit  of  that  goes  to  the  person  who  makes  the 
repairs:  the  owner. 

I  have  endeavored  to  touch  all  the  points  involved,  and 
have  occupied  more  time  than  I  intended.  We  are  of 
opinion  on  this  record,  aftera  very  full  and  careful  examin- 
ation of  it,  that  it  is  our  duty  to  affirm  this  judgment,  and 
it  will  there  fore  be  affirmed,  but  reasonable  cause  will  be 
certified  for  filing  the  petition  in  error,  and  no  penalty  will 
be  allowed. 

H.  S.  Bunker,  J.  O.  Shaw  (ot 'Mich,),  for  Plaintiff  in 
Error. 

Kinney  &  Newton,  J,  E.  Simon  (of  Mich.),  for  Defend- 
ant in  Error. 


Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— Jan.,  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  J  J. 

HrAUG'USTAFEAGLES  v.  ELIZABETH  TANNE^R    et  "ah 


Forgery  of  wife^s  name  to  mortgage— Proof  required  to  overcome 
notary's  certifieate — 

(1)  Wiitre  a  wife  claims  that  her  name  signed  to  a  mortgage 
on  her  real  estate  is  a  forgery,  tf  the  evidence  of  such  forgery 
is  clear  and  convincing,  it  is  sufficient  to  overcome  the 
notary^s  certificate  of  acknowledgment,  and  the  mortgage 
will  be  held  void. 

(2)  A  mere  preponderance  of  the  evidence  is  not  enough— 

(3)  What  evidence  held  sufficient. 
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Appeal  from  the  Ooart  of  Oommon  Pleas  of  Lucas  conn ty. 

Hull,  J. 

This  action  comes  into  this  court  on  appeal  from  the 
judgment  of  the  court  of  common  pleas. 

An  action  was  commenced  in  the  court  of  common  pleas 
against  Elizabeth  Tanner  and  Samuel  F.  Tanner  upon  a 
promissory  note  for  8500  and  a  mortgage  which  it  ^(as  al- 
leged was  given  to  secure  this  note,  the  mortgage  being 
signed  or  purporting  to  be  signed  by  Samuel  F.  Tanner 
and  Elizabeth  Tanner,  his  wife,  who  were  the  two  original 
defendants  in  the  action.  The  property  covered  by  the 
mortgage  was  owned  by  Mrs.  Tanner.  Samuel  F.  Tanner 
has  never  filed  any  pleading  in  the  case.  Elizabeth  Tanner 
filed  an  answer,  in  which  she  denied  that  she  ever  signed  or 
executed  either  the  note  or  the  mortgage,  or  that  she  ever 
acknowledged  the  mortgage.  She,  in  short,  charges  in  her 
defense  and  answer  that  the  note  and  mortgage,  so  far  as 
she  is  concerned  ,aro  fraudulent  and  forged.  After  the  ac- 
tion was  tried  in  the  court  of  common  pleas  and  appealed 
to  this  court,  Elizabeth  Tanner  died.  She  was  living  and 
testified  at  the  time  the  case  was  tried  below,  and  her  testi- 
mony was  taken  by  a  stenographer.  After  her  death  the  case 
was  revived  as  against  Oharles  F.  Watts,  the  administrator 
of  Elizabeth  Tanner,  and  Olara  Vohlbush,  a  daughter  of 
Samuel  Tanner  and  Mrs.  Tanner,  and  Clara's  husband 
were  also  made  parties,  Clara  Vohlbush  now  being  the 
owner  of  the  property  covered  by  the  mortgage,  it  having 
been  devised  to  her  by  her  mother. 

The  note  was  dated  June  11th,  1896,  The  mortgage 
bears  the  same  date.  The  note  and  mortgage  were  made 
to  Marietta  M.  Sutton,  and  soon  after  their  execution  they 
were  assigned  and  endorsed  without  recourse  to  the  plaint- 
iff. The  plaintiff,  in  fact,  it  is  said,  furnished  the  money 
which  was  loaned  on  the  note  and  mortgage.  So  that  the 
question  to  be  decided  here  is  whether  or  not  this  mortgage 
— no  personal  judgment  is  asked — is  a  forgery,  so  far  as 
Mrs.  Tanner  is  concerned.     The  issue  is  squarely  made. 

Testimony  was  offered  by  the  plaintiff  and  in  behalf  of 
the  defendants,  and  it  is  urged  in  behalf  of  the  plaintiff  that 
the  evidence  is  insu£Scient  under  the  law  to  warrant  the 
court   in  holding  that  this  mortgage   is  a  forgery. 
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We  understand  the  rale  of  law  to  be  in  thia  state  that  to 
warrant  a  court  in  so  holding,  the  evidence  must  be  clear 
and  convincing.  The  record  of  the  mortgage,  or  a  certified 
copy  of  the  mortgage,  being  introduced  in  evidence,  makes 
a  prima  facie  case  that  the  instrument  was  in  fact  executed 
and  acknowledged  as  therein  set  forth.  The  certificate  of 
the  notary  that  it  was  duly  signed  and  acknowledged  is  not 
conclusive  where  fraud  or  forgery  is  established,  but  the 
certificate  is  given  such  weight  that  to  overcome  it,  the  evi- 
dence must  be  clear  and  convincing,  a  mere  preponderance 
is  not  sufficient.  Whether  the  evidence  offered  here  by  the 
defense  is  of  such  character  and  of  such  high  order  as  that, 
in  the  question  to  be  determined. 

The  plaintiff  in  making  out  her  case  offered  in  evidence 
the  record  of  the  mortgage  and  the  testimony  of  a  witness 
by  the  name  of  D.  0.  Williams,  whose  testimony  was  taken 
in  the  court  below,  but  who  was  not  present  at  the  trial  in 
this  court,  but  his  testimony  was  read  as  given  below. 
The  loan  was  negotiated  in  the  office  of  T.  S.  Merrill,  and 
through  him.  The  mortgage  was  executed,  or  purported 
to  have  been  executed,  before  C.  Weber,  a  notary  public, 
who  is  dead,  and  was  dead  at  the  time  of  the  trial  below, 
so  that  we  do  not  have  his  testimony.  Mr.  Merrill  is  also 
dead.  Mr.  Williams  says  that  he  had  an  office  in  the  office 
of  T.  S.  Merrill  where  this  loan  was  negotiated,  and  saya 
Mr.  and  Mrs.  Tanner  came  to  the  office,  and  he  says  that 
they  said  they  wanted  to  borrow  some  money.  They  took 
the  description  of  the  property,  at  the  office,  and  after  they 
went  out  Mr.  Merrill  told  the  witness  to  draw  the  papers, 
and  the  witness  drew  the  mortgage.  Tanner  came  back 
and  took  the  mortgage  away,  and  afterwards  came  back 
with  the  note  and  mortgage  apparently  duly  signed  and  ex- 
ecuted and  acknowledged  by  him  and  his  wife,  and  the  mon- 
ey, the  $500,  was  paid  to  Tanner.  After  the  witniess  had  stat- 
ed that  he  didn^t  think  Mrs.  Tanner  was  in  the  office  but  once, 
he  was  asked  by  the  court,  **Did  you  know  her  before  that?'* 
and  he  answers  ''No,  sir.'*  The  court  then  asks  Williams, 
'*Do  you  see  the  lady  in  the  court-room?*'  and  he  answers 
''I  donU  believe  I  would  know  her  if  I  would  see  her,  be- 
cause I  only  saw  her  the  one  time,  and  I  didn't  really  know 
until  after  she  was  gone."     Then  he  was  asked  the  follow- 
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tog  qneatioD  by  Mr.  Flickinger:  *'How  do  you  know  it 
was  Mrs.  Sam  Tanner?*'  He  answers:  ''I  only  know  ber 
from  her  being  there,  and  Mr.  Tanner  said  it  was  his 
wife."  So  that  after  all  it  appears  from  his  testimony  that 
he  was  not  pcqnainted  with  Mrs.  Tanner,  and  was  unable 
to  testify  that  the  woman,  whoever  it  was  that  was  with  Mr. 
Tanner,  was  his  wife,  for  he  knew  nothing  about  that,  he 
said,  ''except  that  Mr.  Tanner  said  that  it  was  his  wife." 
Williams  testifies  further  that  certain  payments  of  interest 
were  made  upon  this  note.  The  note  drew  interest  at  the 
rate  of  8%,  payable  semi  annually,  $20  every  six  months, 
He  testifies  that  the  payments  of  interest  were  made  by 
Mr.  Tanner.  He  says  that  he  wrote  several  letters  ad- 
dressed to  Mr.  and  Mrs.  Tanner  in  regard  to  the  interest, 
and  that  the  interest  was  due;  that  be  deposited  these  in 
the  post  office;  that  they  were  not  returned:  but  he  says  he 
never  saw  Mrs.  Tanner  during  any  of  these  times,  and  he 
never  heard  of  or  from  her,  or  of  any  irregularity  with 
regard  to  the  transaction. 

The  plaintiff  also  called  a  witness  by  the  name  of  Sut- 
ton, who  simply  testified  to  the  giving  of  the  check  for  the 
$500  that  was  loaned  upon  the  note  and  mortgage;  and 
having  offered  the  note  and  the  record  of  the  mortgage  and 
the  mortgage  itself,  the  plaintiff  rested  her  case  with  the 
testimony  that  has  been  referred  to. 

Under  the  rule  in  this  state,  as  has  been  stated,  in  order 
to  overcome  this  testimony,  the  defense  must  establish  the 
fraudulent  and  forged  character  of  this  mortgage  by  clear 
and  convincing  evidence.  One  of  the  pames  appearing 
apon  the  mortgage  as  a  witness  was  that  of  Clara  Tanner, 
written  on  the  mortgage  *' Miss  0.  Tanner. "  She  was  a 
daughter  of  Mr.  and  Mrs.  Tanner.  Her  name  at  the  time 
of  the  trial  in  this  court  was  Clara  Vohlbush,  she  having 
since  married.  She  was  called  as  a  witness  by  the  defense, 
and  testified  positively  that  she  did  not  sign  this  mortgage 
as  a  witness,  that  she  did  not  see  her  mother  sign  it,  and 
was  not  present,  and  knew  nothing  of  the  mortgage;  that 
her  signature  was  forged.  A  mortgage  was  put  in  evi- 
dence, which  she  did  witness  sometime  before  that,  which 
was  dated  the  24th  of  April,  1895 — the  same  year  as  the 
mortgage  in  controversy.     On   that  mortgage  her  name  is 
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signed  '* Clara  V.  Tanner,"  and  there  is  a  very  noticeable 
dissimilarity  in  the  handwriting  between  the  signature  on 
thai  mortgage  and  the  signature  ''Miss  0.  Tanner''  upon 
the  mortgage  in  dispute.  She  was  asked  to  write  her  name 
when  she  was  on  the  witness  stand,  on  cross-examination 
she  wrote  it  twice  on  a  piece  of  paper,  and  the  two  signatures 
so  written  were  offered  in  evidence — one  written  "Miss  C. 
Tanner*',  and  the  other  "Olara  V.  Tanner."  These  signa- 
tures were  written  freely,  and  without  any  hesitation,  ap- 
parently, or  study,  and  they  look  very  differently  from  the 
disputed  signature.  So  we  have  the  testimony  of  Miss 
Tanner,  now  Mrs.  Yohlbush,  positively  swearing  that  her 
signature  on  this  mortgage  is  not  genuine,  and  the  admit- 
tedly genuine  signature,  which  apparently  is  very  different 
from  the  disputed  one,  and  in  addition  to  that,  the  signa- 
tures of  the  witness  made  upon  the  witness  stand  in  the 
presence  of  the  court. 

Mrs.  Tanner's  testimony  as  given  in  the  court  below  was 
read  upon  the  trial  here.  She  testifies  positively  that  the 
name  Elizabeth  Tanner  upon  this  mortgage  and  note  are 
not  her  signatures;  that  she  was  not  acquainted  with  Mr. 
Merrill,  through  whom  the  loan  was  negotiated;  that  she 
never  saw  him — never  had  any  business  relations  with  him. 
She  says  she  was  acquainted  with  Mr.  Weber,  who  was  the 
notary  whose  signature  is  attached  to  the  certificate.  She 
does  not  say  anything  more  on  this  subject.  How  well  she 
was  acquainted  with  him,  or  whether  he  knew  her  when  he 
saw  her,  she  did  not  state.  She  says  she  was  acquainted 
with  him.  She  says  she  did  not  acknowledge  this  mort- 
gage before  him — that  she  is  positive  of  that.  She  in  short 
pronounces  this  signature  a  forgery;  denies  that  she  signed 
the  mortgage  or  note,  or  authorized  them  or  either  of  them 
to  be  signed;  in  effect  swears  that  she  had  no  knowledge  of 
the  making  or  execution  or  acknowledgment  of  this  mort- 
gage or  of  this  note;  and  that  she  received  no  part. of  the 
money  derived  as  the  proceeds  of  the  loan,  and  knew 
nothing  whatever  about  it. 

The  plaintiff  in  rebuttal  called  as  a  witness  Mr.  William 
H.  Chapman,  who  testified  that  he  had  an  o£Sce  in  Mr. 
Merrill's  o£Sce  at  the  time  this  mortgage  was  executed;  that 
he  saw  Mr.  Tanner  there,  but  that  he  never  saw  Mrs.  Tan- 
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ner  in  Merrill's  ofiBce.  By  the  testimoDj  of  a  son-in-law  of 
Mr.  Weber—  Mr.  Austin — Mr.  Weber's  signature  as  a 
notary  is  proved;  there  is  no  dispute  about  that  signature 
being  genuine. 

That  in  brief  was  the  substance  of  the  testimony  offered 
upon  the  trial:  the  testimony  of  the  plaintiff  consisting 
practically  of  the  record  of  the  mortgage,  and  the  certificate 
of  the  notary  that  Mrs.  Tanner  appeared  before  hiai  on  the 
11th  day  of  June,  1895,  and  acknowledged  the  signing  of 
the  mortgage  to  be  her  voluntary  act  and  deed.  Mr.  Web- 
er signing  the  mortgage  as  a  witness;  the  defendants  offer- 
ing testimony  tending  to  prove  that  the  signature  of  one 
witness  was  forged,  and  the  signature  itself  bearing  evi- 
dence that  it  was  not  genuine  when  compared  with  the  gen- 
uine signature;  Mrs.  Tanner  testifying  positively  that  she 
did  not  sign  the  mortgage,  it  being  admitted  that  the 
money  was  paid  to  Tanner  and  not  to  Mrs.  Tanner.  There 
is  no  evidence  that  any  of  the  money  came  into  the  hands 
of  Mrs.  Tanner,  or  was  used  for  her  benefit,  and  no  positive 
testimony  that  she  had  any  knowledge  of  the  making  of 
this  note  and  mortgage,  until  shortly  before  the  com- 
mencement of  this  action;  the  testimony  of  Mr.  Williams 
that  he  mailed  letters  addressed  to  Mrs.  Tanner  :s  evidence 
tending  to  show  that  she  might  have  had  knowledge  of  the 
mortgage,  but  she  testifies  that  she  never  received  any  of 
the  letters  nor  had  any  knowledge  of  them.  By  an  exami- 
nation of  the  signature  of  Mrs.  Tanner  as  it  appears  upon 
this  mortgage  and  note  with  that  of  her  husband,  and  com- 
paring it  with  an  admittedly  genuine  signature  attached  to 
the  mortgage  of  April  24,  1S95,  it  is  apparent  to  one  who 
is  not  an  expert  that  the  disputed  signature  is  very  different 
in  its  character  from  the  admitted  signature.  No  expert 
witnesses  were  called  by  either  side,  and  the  signatures 
were  submitted  to  the  court  without  the  aid  of  any  testi- 
mony of  that  character.  Nor  are  we  troubled  by  the  con- 
flict of  such  testimony,  which  often  appears.  But  we  have 
examined  very  carefully  these  signatures  with  the  aid  of  a 
magnifying  glass  that  was  provided  by  counsel,  and  it  is 
apparent,  and  we  think  it  is  clear,  even  without  the  aid  of 
a  glass,  that  the  disputed  signatures  were  not  written  by 
Mrs.  Tanner.     The  whole  trend  and  character  are  different 
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from  that  of  the  genuine  signature,  they  bear  rather  a  strik- 
ing resemblance  to  the  handwriting  of  Samuel  Tanner, 
whose  signature  appears  under  the  name  of  Elizabeth  Tan- 
ner on  the  note  and  mortgage.  It  should  be  said  in 
this  connection  that  Samuel  Tanner,  who  is  practi- 
cally charged  here  with  either  forging  this  signature 
or  obtaining  this  money  on  a  fraudulent  mortgage,  was  not 
called  as  a  witness  by  either  party.  Although,  as  stated 
in  argument,  he  was  subpoenaed  by  the  plaintiff,  the  de- 
fendants might  have  called  Samuel  Tanner  as  well  as  the 
plaintiff.  Nevertheless,  it  does  not  add  any  strength  to  the 
case  of  the  plaintiff  that  the  person  who  is  charged  with 
forging  this  signature  is  present  in  the  court  room  under 
subpoena  by  the  plaintiff,  and  is  not  put  upon  the  witness 
stand.  He  alone  of  all  others  knows,  perhaps,  at  least  of 
all  others  now  living,  whether  this  signature  is  genuine  or 
not. 

It  is  not  necessary  to  go  outside  of  this  state  to  cite  au- 
thorities upon  the  question  at  issue  here.  In  11  Ohio  St., 
203,  the  supreme  court  held,  as  stated  in  the  syllabus: 

"A  statutory  certificate  of  the  acknowledgment  of  a  deed 
of  conveyance,  made  by  husband  and  wife,  is,  in  the  ab- 
sence of  fraud,  conclusive  evidence  of  the  facts  therein 
stated. 

'*The  failure  of  the  husband  to  disclose  to  his  wife  the 
character  of  a  mortgage  which  she  executed  at  his  request, 
and  in  entire  ignorance  of  its  contents,  the  grantee  not  be- 
ing present,  and  having  no  reason  to  suspect  imposition, 
does  not  constitute  such  fraud  as  will  enable  her  to  contra- 
dict, by  parol,  the  certificate  of  acknowledgment." 

It  appears  from  the  syllabus  in  that  case,  as  will  be  seen, 
that  the  wife  actually  signed  the  mortgage,  but  claimed 
that  the  character  of  the  instrument  that  she  was  signing 
and  executing  was  not  explained  to  her,  and  that  she  signed 
it  in  entire  ignorance^  of  its  contents.  The  court  held  that 
that  was  not  sufficient  to  overcome  the  certificate  of  the 
notary.  The  judge  in  delivering  the  opinion  uses  language 
more  emphatic,  and  goes  farther  than  the  syllabus  of  the 
case.     He  says  on  page  211: 

''The  certificate  of  acknowledgment  is  an  essential  part  of 
the  conveyance,  and  without  it  the  title  cannot  pass.     And 
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we  think  it  can  no  more  be  contradicted  by  parol,  than  any 
other  part  of  the  deed.  It  ia  true,  the  deed  may  be  im- 
peached and  set  aside  for  fraud:  But  that  fraud  must  be 
something  more  than  a  breach  of  the  confidence  reposed  by 
one  of  the  grantors  in  the  other.  Where  the  grantee  does 
not  participate  in  the  fraud,  and  is  not  cognizant  of  it,  nor 
of  any  circumstances  which  would  put  an  h6nest  and  pru- 
dent man  upon  inquiry,  and  has  acted  on  the  faith  of  the 
conveyance,  we  apprehend  it  can  not  be  set  aside  on  the 
ground  of  fraud." 

And  he  says  at  the  bottom  of  page  212: 

"'We  doubt  whether  a  case  can  be  found  where  the  certifi- 
cate of  the  magistrate  has  been  allowed  to  be  impeached, 
on  the  ground  of  fraud,  without  evidence  charging  the 
grantee  with  notice  of  the  fraud,  or  the  officer  taking  it 
with  complicity  therein.'' 

This  is  not  in  harmony  with  the  syllabus  of  the  case,  or 
the  late  decisions. 

In  a  case  in  36  Ohio  St.,  664,  the  rule  in  this  state  is 
very  clearly  stated.     The  syllabus  of  the  case  is: 

'^IQ  an  action  to  enforce  a  written  inBtrnment,  in  the  form 
of  a  real  estate  mortgage,  and  purporting  to  have  been  exe- 
cuted and  acknowledged  as  required  by  statute,  an  answer 
setting  forth  that  the  defendant  never  acknowledged  the 
execution  of  such  instrument,  is  sufficient. 

*'In  such  action,  where  itappearsthat  the  delivery  of  such 
instrument  was  made  by  one  of  several  persons  who  signed 
the  same,  it  may  be  shown  by  the  others  that  the  delivery 
as  to  them  was  unauthorized  and  fraudulent. 

And  the  court  say,  on  pa^e  665 : 

''In  Pennsylvania,  the  officer  taking  the  acknowledgment 
of  a  deed  performs  a  judicial  act,  and  in  favor  of  bona  fide 
purchasers,  the  certificate  is  conclusive.  *  *  ♦  In  Ohio, 
the  magistrate  does  not  exercise  judicial  functions  in  tak- 
ing such  acknowledgment.  *  *  *  His  act,  though  official, 
is  purely  ministerial.'  14  Ohio  St.,  144,  151.  Neverthe- 
less, the  certificate  of  such  officer,  where  the  grantor  actual- 
ly appeared  before  him,  is,  in  the  absence  of  fraud,  conclu- 
sive evidence  of  the  facts  therein  stated." 

It  will  be  observed  that  the  supreme  court  say  here, 
"Where  the  grantee  actually  appeared  before  him,  in  the 
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abeeDce  of  fraad,  the  certificate  is  conclasive, "  citing  11 
Ohio  St.,  203,  which  has  been  noted.  Continuing,  the 
court  say : 

"The  ligid  enforcement  of  this  rule  is  required  for  the  se- 
curity of  titles  and  the  repose  of  society,  and,  indeed,  by 
every  consideration  of  public  policy.  Hence,  where  tbe 
testimony  to  impeach  a  certificate  is  uncertain  or  unsatis- 
factory, a  court  should  decline  to  interfere;  but,  according 
to  the  decided  weight  of  authority,  where  fraud  is  clearly 
shown,  the  certificate  of  acknowledgment  should  be  declar- 
ed invalid." 

This  we  understand  to  be  the  law  in  this  state.  There,  of 
course,  could  be  no  greater  fraud  than  forgery.  The  last 
case  on  this  subject,  is  one  in  45  Ohio  St.,  page  1,  where 
a  wife  disputed  the  legality  of  a  deed;  and  the  court  say  in 
the  syllabus: 

'*  Where  it  is  claimed  by  the  wife  that  a  deed  signed  by 
her  husband  and  herself  as  a  conveyance  of  her  lands,  had 
not  been  acknowledged  by  her  as  it  purports  to  have  been, 
the  burden  is  upon  her  to  show  the  fact  by  clear  and  con- 
vincing proof;  a  mere  preponderance  of  the  evidence  is  not 
sufficient  to  support  a  finding  contrary  to  the  certificate  of 
acknowledgment. " 

The  wife,  in  that  case,  claimed  that  she  signed  a  deed 
without  any  knowledge  of  the  character  of  the  paper  that 
she  was  signing,  through  the  undue  influence  of  her  hus- 
band; the  Supreme  Court  reviewed  the  testimony  in  this 
case.  The  wife  brought  an  action  below  to  set  aside  this 
deed,  and  the  court  below  found  that  the  evidence  was  suf- 
ficient to  set  aside  the  deed.  The  only  witnesses  called  by 
the  plaintiff  in  the  action  below  were  the  wife  and  her  hus- 
band, and  the  court  say: 

"Therefore,  when  the  plaintiff  rested  her  case,  it  might 
well  be  questioned  whether  she  would  have  been  entitled 
to  a  decree  if  the  defendant  had  introduced  no  evidence 
whatever.  She  had  not  called  the  notary.  It  was  no  an- 
swer to  this,  to  say  that  she  was  not  bound  to  call  one  who 
was,  or  might  prove  to  be,  an  adverse  witness;  the  failure 
to  call  him  could  not  add  to  the  strength  of  her  case.  It 
rested  upon  her  own  evidence  and  that  of  her  husband — 
both  directly  interested  in  setting  aside  the  deed.'' 
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They  say  further  along  on  the  same  page: 

''Bat  the  teetimony  of  the  husband  was  affected,  not 
only  by  his  interest,  but  also  by  his  admitted  turpitude. 
His  evidence  shows  one  of  two  things  to  be  true:  either  he 
was  guilty  of  perjury  in  the  testimony  he  gave  at  the  trial, 
or  he  had  been  guilty  of  a  felony  in  obtaining  a  large 
amount  of  money  upon  what  he  knew  to  be  a  fraudulent 
deed.  It  would  be  utterly  unsafe  to  base  any  judgment 
upon  the  unsupported  testimony  of  such  a  witness." 

They  then  discuss  the  signature  of  Mr.  Osborn  and  the 
ink  that  was  used,  and  finally  conclude  that  the  evidence 
was  not  of  such  a  character  as  to  be  denominated  ''clear 
and  convincing  evidence,'*  and  not  sufficient  to  warrant  the 
court  in  setting  aside  this  deed,  and  the  cause  was  re- 
versed on  that  ground.  Chief  Justice  Owen,  however,  dis- 
sented from  the  opinion  of  the  majority  of  the  court.  From 
these  authorities,  the  rule,  it  seems  to  us,  is  very  well  es- 
tablished in  Ohio  that  where  the  evidence  is  clear  and  con- 
vincing to  the  court,  that  notwithstanding  the  certificate  of 
the  notary,  the  court  will  be  warranted  in  setting  aside  a 
deed  or  mortgage  and  declaring  it  fraudulent  or  forged. 
But  a  mere  preponderance  is  not  sufficient. 

The  general  rule  might  be  stated  as  laid  down  in  Jones 
on  the  Law  of  Real  Property,  in  Oonveyancing,  vol.  2,  sec. 
1196.     Ha  says: 

''The  burden  of  proof  is  on  those  who  assail  the  verity 
of  the  certificate,  and  it  can  be  successfully  impeached  only 
by  clear  and  convincing  evidence  that  fraud  or  imposition 
was  practiced,  or  that  the  deed  was  not  executed  by  the 
grantor,  when  the  issue  is  limited  to  the  fact  of  execution." 
Clearly   proven"    does   not  mean   exactly  the  Isame  as 

proven  beyond  reasonable  doubt."  In  2  Ohio  St.,  77, 
78,  this  is  touched  upon  by  Judge  Thurman  in  an  opinion, 
where  he  says: 

"  'Clearly  proved,'  and  'proved  beyond  a  reasonable 
doubt,'  have  not,  I  think,  been  generally  considered  as 
convertible  terms.  The  latter,  if  I  am  not  mistaken,  has 
naaally  been  held  to  imply  a  higher  degree  of  certainty 
than  the  former.  If  the  preponderance  of  testimony  is 
clearly  on  the  side  of  insanity,  the  fact  ought,  in  my  judg- 
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ment,  to  be  considered  as  clearly  proved,  although  there  is 
a  reasonable  doubt  of  its  existence.'' 

After  carefully  considering  the  testimony  offered  by  the 
parties  to  this  case — the  testimoy  of  Mrs.  Tanner,  and  of 
her  daughter,  who  signed  as  a  witness,  and  all  the  facts  and 
circumstances  as  they  have  been  stated  here,  iu  connection 
with  the  signatures  themselves,  we  are  of  the  opinion  that 
the  proof  is  clear  and  convincing  that  this  note  and  mort- 
gage, so  far  as  Mrs.  Tanner  is  concerned,  are  forged  and 
therefore  fraudulent  and  void.  A  decree  will  therefore  be 
entered  accordingly. 

Mrs.  Tanner  having  died,  her  husband  now  has  a  dower 
interest  in  these  premises  which  is  subject  to  this  mortgage 
and  the  amount  of  plaintiff's  claim  may  be  found  and  the 
same  by  virtue  of  this  mortgage  declared  to  be  a  lien  on 
Samuel  Tanner's  unassigned  dower  interest  in  the  property. 

K,  A,  Flickinger  and  O.  W,  Kinney,  for  Plaintiff. 

C  F,  Watts  and  E.  B.  Southard,  for  Defendante. 


(Eighth  Circuit— Cuyahoga  Co.,  O.,  Cir,t  Court,  Jan. Term,  1900.  > 

Before  Caldwell,  Hala  and  Marvin,  JJ. 

THE  OHIO  SAVINGS  A  LOAN  CO.  v.  JOHNSON. 

Marshallina   liens   —    Mortgage  given    between    taking   of    two 

mechanicals  liens — Mechanics^  liens  to  pro  rate — 

Where  the  owner  of  the  property  let  a  contract  for  the  construc- 
tion of  a  building,  and  one  party  made  hfa  contract  and 
commenced  his  work  on  the  building,  and  furnished  mater- 
ial under  his  contract.  Then  the  owner  placed  a  mortgage 
on  the  property,  and  thereafter  another  party  who  had 
taken  the  contract  for  another  portion  of  the  work  on  the 
building,  commenced  to  furnish  materials  and  to  do  work 
thereon  under  his  contract,  in  determining  the  prioritv  of 
the  liens,  Held :  That  the  amount  of  the  first  meobanic^i  lien 
should  be  taken  out  of  the  proceeds  of  the  sale  of  the  prop- 
erty; then  out  of  what  remains,  the  mortgage  should  be 
paid;  add  what  remains  to  what  was  taken  out  on  ac- 
count of  the  first  mechanic's  lien,  and  pro  rate  that  amount 
between  the  two  mechanics'  lien  holders  share  and  share 
alike. 


Error  to  the  Ooort  of  Common  Pleas  of  Cuyahoga  county. 

Caldwell,  J. 

The  question  presented  for  our  consideration  in  this  case 
is  that  of  marshaling  liens  and  determining  their  priori- 
ty; and  the  facts,  in  brief,  are  these: 
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The  owner  of  the  property  let  a  contract  for  the  cons  trac- 
tion of  the  building,  and  one  party  doing  work  on  the 
building,  made  his  contract  and  commenced  fnrniahing  ma- 
terials onder  the  game.  Then  the  owner  of  the  property 
placed  a  mortgage  upon  it,  and  thereafter  another  party  who 
bad  taken  another  portion  of  the  work  on  the  building, 
commenced  to  furniab  materials  and  to  do  work  under  his 
contract. 

The  persons  doing  work  on  the  buildings,  have  obtained 
mechanics'  liens,  and  the  only  thing  for  the  consideration  of 
the  court  is  to  determine  the  order  of  priorities  of  these 
three  liens. 

If  we  follow  the  case  of  Choteau  et  al. ,  v.  Thompson  & 
Campbell,  2  Ohio  St.,  114,  we  would  place  the  liens  by 
giving  to  the  one  who  commenced  work  on  the  building 
prior  |to  the  mortgage,  the  first  lien;  to  the  mortgagee,  the 
second  lien;  and  to  the  mechanic  or  mateiial-man  who  com- 
menced work  after  the  mortgage  was  given,  the  third  lien. 

If  we  follow  the  rule  laid  down  in  Babbett  &  Herman  et 
al.,  V.  Morgan,  Root  &  Co.,  and  Raymond,  Lowe  &  Co.,  31 
Ohio  St.,  273,  we  take  out  of  the  fund  realized  from  the 
property  the  amount  going  to  the  first  mechanic's  lien;  then 
out  of  what  remains  of  the  fund,  pay  the  mortgage;  and,  if 
any  of  the  fund  remains  after  that,  add  it  to  what  was  taken 
out  for  the  first  lien,  and  divide  that  sum  pro  rata  between 
the  two  mechanics'  lien  holders. 

And  the  question  is,  which  of  these  rules  are  we  to  follow. 

The  Mechanic's  Lien  law  provides  in  terms:  That  the 
mechanics'  lien  holders  are  to  pro  rate  in  any  fund  realized 
from  the  sale  of  the  property,  and  prohibits,  under  ordinary 
circumstances  at  least,  one  lien  holder  getting  any  priority 
pro  rata  over  any  other  lien  holder  by  reason  of  any  ma- 
terial or  labor  that  he  may  have  contributed  to  the  erection 
of  the  building  and  the  increase  of  the  value  of  the  property. 

The  case  referred  to  from  the  2nd  Ohio  St.,  was  under 
the  Mechanics'  Lien  law,  but  the  law  did  not,  at  that  time, 
in  terms  provide  that  mechanics'  lien  holders  should  pro 
rate  among  each  other.  The  supreme  court  found  that  it 
was  the  intent  and  purpose  of  that  law  that  tbey  should 
thus  pro  rat;  but  that  conclusion  is  worked  out  largely 
'from  the  equities  that  exist  between  the   parties  and  the 
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rights  that  grew  cat  of  these  equities  as  between  the  parties. 

The  case  in  the  Slat  Ohio  St.,  pertains  to  the  lien  of 
jadgments  and  an  intervening  mortgage  lien.  Certain 
judgments  were  obtained  before  a  justice  of  the  peace,  and 
transcript  filed  in  vacation.  The  law  provided  that  that 
judgment  should  become  a  lien  upon  the  property  from  the 
filing  of  the  transcript.  After  the  transcripts  were  filed 
and  had  become  a  lien  and  the  judgment  a  lien  upon  the 
debtor's  property,  the  debtor ,  placed  a  mortgage  upon  the 
property,  and  the  mortgage  was  duly  filed  prior  to  the  next 
term  of  common  pleas  court.  At  the  next  term  of  the  com- 
mon pleas  court  a  judgment  was  obtained  which  became  a 
lien  upon  the  same  property,  and  the  law  provided  that  all 
liens  obtained  by  filing  transcripts  in  vacation  should  pro 
rate  with  the  liens  obtained  at  the  next  teim  of  the  court. 

The  couit  regarded  as  presented  to  it,  first,  the  right  be- 
tween the  judgment-lien  holders  and  the  mortgage;  and  sec- 
ondly, the  rights  between  the  lien  holders  themselves.  And 
the  court  regarded  the  pro  rating  of  the  judgments,  of  such 
importance  and  of  such  emphasis  in  the  case  or  in  the  stat- 
ute that  it  equalized  the  liens  as  above  referred  to,  taking 
from  the  fund  realized  from  the  property  the  amount  of  the 
liens  obtained  by  transcripts  of  judgments;  then  paying  out 
of  the  balance  of  the  fund  the  mortgage;  then  adding  to  the 
amount  taken  out,  the  amount  left  after  paying  the  mort- 
gage, and  pro  rating  that  among  the  judgment  creditors. 

The  case  in  the  2nd  Ohio  St.,  is  commented  upon  by  the 
judge  rendering  the  opinion  in  the  case  in  the  31st  Ohio 
St.,  and  he  distinguishes  the  one  from  the  other,  and  the 
only  point  really  that  distinguishes  the  two  cases,  that  we 
can  166,18  that  in  the  one  case,  the  one  in  the  2nd  Ohio  St., 
was  worked  out  upon  equity  principles;  and  although  the 
court  there  found  that  the  statute  intended  equality  between 
mechanics'  lien  holders,  yet  their  conclusion  as  to  that  was 
brought  about  largely  by  equities  arising  out  of  that  kind 
of  liens,  and  there  were  equitable  reasons  for  giving  the 
prior  mechanics'  lien  holders  preference  over  the  others. 
There  was  the  absence  of  direct  statutory  provisions  fixing 
the  rights  and  relations  of  the  parties,  and  the  court  seems 
to  have  marshalled  the  liens  upon  an  equitable,  rather  than 
upon  a  legal  basis. 
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The  coart  does  not  overrnle  the  case  in  the  2nd  Ohio  St., 
bat  in  this  way  difltingQiahes  it  from  the  case  then  being 
decided.  Bat  it  ia  evident  if  the  Mechanic's  Lien  law  had 
in  tArms  required  the  lien  holders  to  pro  rate,  then  the  rale 
laid  down  in  the  case  in  the  2nd  Ohio  St.  would  have  been 
found  to  be  erroneous  by  the  court,  deciding  the  case  in  the 
31st  Ohio  St. 

The  case  before  us  for  determination  is  in  principle  the 
same  as  the  case  in  the  Slst  Ohio  St.,  and  is  unlike  the  one 
in  the  2nd  Ohio  St.,  as  to  the  only  point  on  which  the  court 
makes  the  distinction  between  the  two  cases,  and  upon  which 
distinction  it  establishes  a  different  rule  from  that  theretofore 
laid  down  by  the  supreme  court.  We  therefore  follow  the 
cas«  of  Babbett  &  Herman  et  al. ,  v.  Morgan,  Boot  &  Oo., 
and  Raymond,  Lowe  &  Co.,  31  Ohio  St.,  273,  and  deter- 
mine the  liens  in  this  (^ase  as  follows: 

Take  from  the  fund  the  amount  due  on  the  first  mechan- 
ics' lien;  out  of  what  remains  pay  the  mortgage;  add  what 
was  taken  out  -before  paying  the  mortgage  to  what  remains 
after  the  mortgage  is  paid,  and  pro  rate  that  amount  be- 
tween the  mechanics'  lien  holders 

Henry  &  Couse,  for  Plaintiff  in  Error. 

U.  E,  Oreene,  Lawrence  &  Estep,  O,  T,  Lapham,  and 
Frank  Higley,  for  Defendant  in  Error. 


(Sixth  Circuit— Lueas  Co.,  O.,  Circuit  Court^Jan.  Term  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 

ARTHUR   P.    SPAULDING    v.  THE    TOLEDO    CONSOLI- 
DATED STREET  RAILWAY  COMPANY. 

SUence  when  duty  to  speak — Report  of  street  car  conductor  as   to 
accident  silent  as  to  material  facts  which  he  testifies  to  in  the  dam^ 
age  suit— Admissible  cm  impeaching  evidence-- 
(1).    Whenever,  on  a  former  occasion,  it   was   the   duty   of  a 
witness  to  speak,  his  silence,  or    his   failure   to   ntate   the 
whole  truth,  oonoerning  a  material  matter,  may  be   shown 
for  the  purpose  of  impeaching  his  testimony  on  the  witness 
stand.    Thus,  where  a  witness  for  the  plaintiff  in  an  action 
for  injuries  claimed  to  have  been    the    result   of   suddenly 
increasing  the  speed  of  a    horse  car,  testifies   that   he,    as 
conductor  of  the  car,    at   the   time   of  the   accident,    was 
stooping  to  make  a  fire  in  the  stove  and  was  thrown  back- 
wards by  a  sudden  Jerk,  and  that,  upon  looking  toward  the 
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front  of  the  oar,  he  saw  the  driver  with  his  arm  raised  as 
if  he  had  ntruck  or  was  about  to  strike  ^he  horses,  a  written 
statement  made  by  such  witness,  as  conductor,  to  the 
street  railway  company  on  the  day  of  the  accident  imput- 
ing plaintiif^s  injuries  to  his  own  negligence  in  attempting 
to  board  the  car  at  the  front  end  while  it  was  moving 
rapidly,  and  omitting  any  reference  to  the  incidents  above 
stated,  tends  to  impeach  such  testimony  and  is  admissible 
for  that  purpose. 

(2).  The  mere  fact  that  a  witness  on  the  witness  stand  admits 
making  statements  out  of  court  contrary  to  statements 
made  in  court,  or  having  previously  made  a  written  state- 
ment which  is  silent  as  to  certain  material  facts,  which  it 
was  the  duty  of  the  witness  to  state,  and  concerning  which 
he  testifies,  does  not  relieve  such  statement  of  its  charac- 
ter as  impeaching  testimony. 

Whether  »ueh  evidence  is  impeaching,  question  for  fury— 
(8).  It  is  not  the  duty  of  the  trial  judge  to  determine,  as  a 
matter  of  fact,  whether  under  all  the  circumstances  a 
written  statement,  by  its  silence  as  to  material  facts,  made 
by  a  witness  out  of  court,  tends  to  impeach  or  does  impeach 
his  testimony  on  the  witness  staud.  That  question  may 
properly  be  determined  by  the  jury. 

Same— Explanation  admissible — 
(4).  A  written  statement  made  out  of  court  which  tends  to 
impeach  the  testimony  of  a  witness  on  the  witness  stand, 
may  be  admitted  as  part  of  his  cross-examination  or  as 
evidence  in  behalf  of  the  defendant,  and  such  witness  may 
properly  be  asked  or  permitted  to  explain  the  omission  to 
state  rhe  facts  relative  to  which  the  report  is  silent. 


Error  to  the  Conit  of  Common  Pleas  of  Lucas  county. 

Hull,  J. 

This  action  comes  into  this  court  upon  petition  in  error 
to  reverse  the  judgment  of  the  conrt  of  common  pleas. 
Plaintiff  below,  who  is  also  plaintiff  in  error,  brought  his 
action  against  the  street  railway  company  for  damages 
which  he  claims  he  sustained  through  the  negligence  of  an  , 
employe  of  the  street  railway  company.  The  one  thing 
complained  of  here, is  the  admission  in  evidence  of  a  certain 
papei  writing  on  the  trial  of  the  case.  In  order  to  exam- 
ine that  question  it  will  be  necessary  to  state  briefly  the 
facts  of  the  case. 

The  plaintiff,  Spaulding,  claimed  damages  on  account 
of  the  alleged  negligence  of  the  company.  It  appears  from 
the  pleadings  and  the  evidence  in  the  case,  that  on  the  8tb 
of  December,  1891,  the  plaintiff  was  and  bad  been  in  the 
employ  of  the  defendant  railway  company;  on   that  day, 
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bowever,  be  was  not  at  work,  but  was  'Majing  off'\  as  it  is 
termed.  He  ran  bis  car  early  in  tbe  morning  and  tb^n 
started  to  go  bome,  still  baving  bis  uniform  on.  As  be 
walked  along  tbe  street  a  cat  came  up,  tbe  cars  at  tbat  time 
being  moved  by  borses.  Spaulding  ran  out,  witbout  sig- 
nalling to  tbe  car  to  stop,  and  tbe  car  at  tbe  time  was  moT- 
ing  along  at  about  tbe  ordinary  rate  of  speed,  as  sbown  by 
tbe  evidence,  some  of  tbe  witnesses  testifying  tbat 
it  was  going  as  fast  as  ten  miles  per  bour  and  otbers 
tbat  it  was  going  slower,  and  it  is  uncontradicted  in 
tbe  evidence  that  witbout  signalling  for  tbe  car  to  stop, 
Spaulding  took  bold  of  tbe  bandies  at  tbe  front  end 
of  the  car  and  attempted  to  get  onto  the  car,  and  wbile  so 
doing,  for  some  reason,  be  slipped  or  fell  so  tbat  bis  foot 
was  caugbt  under  tbe  wbeel  of  the  car  and  one  of  bis  toes 
was  BO  injured  tbat  it  had  to  be  amputated,  and  otbers  of 
bis  toes  were  somewhat  injured.  He  finally  got  onto  tbe 
car  and  was  taken  to  bis  destination.  What  Spaulding 
complained  of  in  bis  petition  and  on  the  trial  of  the  case  is, 
tbat  just  as  be  was  getting  oneo  the  car  the  driver  of  the 
horses  struck  them,  either  with  a  whip  or  with  his  lines,  so 
that  just  at  that  time  the  horses  jumped,  on  account  of  the 
conductor  baving  struck  them,  and  that  in  that  way  and 
on  account  of  this  sudden  motion  of  the  car,  he  was  thrown 
down  and  was  injured,  and  that  is  the  negligence  which  be 
charges. 

The  case  was  submitted  to  a  jury  and  a  verdict  returned 
in  favor  of  tbe  defendant.  Motion  for  a  new  trial  was 
made,  overruled  and  judgment  entered  for  the  railway 
company.  Spaulding  testified  at  the  trial  and  gave  bis 
version  of  the  transaction,  substantially  as  heretofore  stated 
and  be  called  a  witness  by  the  name  of  Delisle,who  was  the 
conductor  of  tbe  car  at  the  time  tbe  accident  occurred,  and 
it  is  upon  the  testimony  of  this  witness,  or  a  paper  which 
he  wrote  or  dictated  and  introduced  by  way  of  impeach- 
ment, tbat  error  is  claimed  here.  In  the  admission 
of  tbat  paper  it  is  claimed  tbat  the  court  below 
erredy  and  that  for  that  reason  the  judgment  should  be  re- 
versed. At  tbe  time  of  tbe  trial  of  the  case,  several  years 
after  tbe  injury  complained  of,  Delisle,  the. conductor,  was 
not  in  tbe  employ  of  the  railway  company.  He  says  in 
his  testimony,  at  page  21  of  the  record: 
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"When  I  first  see  Spaulding  I  was  staDdiDg  iDside  of 
the  car,  near  the  front  end,  going  to  fix  up  the  fire  There 
was  a  stove  in  the  car.  I  saw  Spaulding  and  another  man 
named  Cooley  walk  out  of  Lewis'  barn  on  Monroe  street. 
I  stooped  to  make  a  fire  or  was  in  the  act  of  making  a  fire 
— I  was  at  the  stove  anyway — and  just  aboat  the  time  I 
stooped  the  car  gave  a  sudden  jerk  which  throwed  me 
back." 

He  tells  how  far  it  threw  him  back  and  that  he  was 
thrown  upon  the  floor  of  the  car.  Then  he  is  asked  this 
question: 

**Q.  How  far  back  did  it  throw  you?  A.  It  threw  me 
so  I  catched  myself  with  my  hand — stretched  out  my  hand 
and  kept  myself  from  falling. 

''Q.  What  did  yon  catch  onto  with  your  hand?  A.  On- 
to the  floor  of  the  car,  of  course.  .  I  was  in  a  stooping  po- 
sition at  the  time  and  it  threw  me  back,  and  to  keep  myself 
from  falling  I  extended  my  hand  out,  to  keep  myself  from 
falling — the  same  as  any  person  would  do. 

"Q.  What  did  you  next  observe?  A.  I  see  that  the  car 
'  dragged  like,  so  that  there  was  something  that  was  not 
right.  I  sprang  to  my  feet  as  quiok  as  possible  and  opeixied 
a  little  slide  over  the  stove  at  the  door  and  I  seen  that  the 
driver  had  his  hand  up  as  though  he  had  struck  the  horses 
or  was  in  the  act  of  striking  them  at  the  time.  I  opened 
the  slide  and  asked  what  was  the  matter,  and  he  did'nt 
make  any  reply.  About  the  same  time  he  was  setting  up 
the  brakes — as  quick  as  he  could  recover  from  his  stroke  he 
started  to  set  up  the  brake  and  then  I  see  Arthur  Spaulding 
kind  of  pull  himself  up  on  the  car.  I  asked  him  if  he  was 
hurt,  and  he  said  'I  should  sav  that  I  am  hurt.'  " 

On  cross  examination,  the  witness  is  asked:  ''Q.  How 
big  a  whip  did  the  driver  have?  A.  I  never  measured  it; 
I  don't  know  whether  he  had  any  whip  or  not;  I  wouldn't 
be  positive  whether  he  had  a  whip  or  not.  Generally  there 
was  a  whip  on  the  oar;  but  whether  this  driver  used  a  whip 
I  couldn't  say;  but  I  know  he  had  his  hand  up  when  I  first 
noticed  him,  but  whether  he  had  a  whip  in  his  hand,  or 
whether  just  the  lines,  I  could  not  say;  it  was  just  a  mo- 
ment and  it  was  all  over. " 

The  witnesii  is  then  shown  the  paper  to  which  I  have  re- 
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feried,  which  was  finally  offered  in  evidence  and  objected 
to  by  the  plaintiff,  bat  finally  admitted,  wherein  it  is  claimed 
that  the  conrt  committed  an  error;  the  witness  was  asked  to 
look  at  the  paper  and  tell  whose  hand*  writing  it  was  in, and  he 
examined  it  and  testified  that  it  was  in  bis  wife's  hand- 
writing and  that  it  was  a  report  made  to  the  company  by 
him  of  this  accident.  He  says,  however,  that  he  did  not 
write  it,  but,  as  was  his  custom,  his  wife  wrote  it  for  him 
at  his  direction.  After  the  paper  was  shown  to  the  witness 
and  he  admitted  that  it  was  dictated  by  him  and  went  in  as 
his  report,  it  was  offered  by  counsel  for  the  railroad  com- 
pany in  evidence,  or  attempted  to  be  offered  in  evidence, 
but  it  was  objected  to  by  plaintiff  on  the  ground  that  the 
witness  was  still  on  the  stand.  Delisle  was  then  excuied, 
and  then  the  offer  was  renewed.  The  court  then  said:  ''It 
may  be  offered  in  connection  with  the  cross-examination." 
In  this  report,  a  portion  of  which  I  will  read  later,  the 
witness,  who  was  the  conductor,  made  no  mention  of  the 
driver  striking  the  horses;  the  .report  was  entirely  silent 
on  that  point.  When  it  was  offered  as  a  part  of  the 
cross-examination  of  the  witness,  plaintiff's  counsel 
objected  on  the  ground  that  it  was  immaterial,  and 
an  attempt  to  get  before  the  jury  the  opinion  of  a  man  who 
was  in  the  employ  of  the  Consolidated  Street  Railway  Com- 
pany at  the  time  and  whose  interest  it  was  to  report  that 
there  was  no  fault  on  his  part  in  the  management  of  the  car. 
This  report  stated  that  the  company  was  not  in  fault,  or, 
rather,  that  Spaulding  was;  this  is  the  language:  ''Wit- 
ness claims  that  Spaulding  at  fault  for  trying  to  board 
the  oar  while  going  at  such  a  rapid  speed' \  By  the  word 
'* witness*'  it  is  conceded  was  meant  Delisle  himself.  It 
was  objected  by  counsel  that  that  expression  ought  not  to 
be  admitted  in  evidence;  that  it  is  his  opinion  that  Spauld- 
ing was  at  fault. 

Counsel  on  the  other  side  then  stated  that  in  their 
judgment  it  was  only  material  for  the  purpose  of  showing 
that  he  told  one  story  then  and  "tells  another  story 
now."  The  court  then  said,  in  the  presence  of  the 
jury,  ''It  is  not  competent  as  direct  evidence  of  what  did 
occur.  It  is  not  claimed  on  that  ground.  I  am  rather  in- 
clined, from  the   reading  of  the  paper,    to  change  my  mind 
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as  to  the  aae  of  it  as  impeaching  testimony.  I  think  I  will 
fluetain  the  objection  to  it,  upon  the  reading  of  it.'*  The 
court,  after  reading  the  paper,  finally  sastained  the  objec- 
tion to  introducing  the  paper  at  that  time. 

Directly  after  that  the  plaintiff  rested.  Then,  the  record 
shows  it  was  admitted  by  the  plaintiff's  coansei  that  the 
paper  marked  No.  2  was  the  report  made  by  Mr.  Delisle  to 
the  company.  That  was  the  paper  in  qaestion,  and  the 
defendant  then  renewed  its  offer  of  this  paper.  What  the 
court  said  about  this  paper,  in  the  presence  of  the  jury, 
was  also  objected  to  by  the  defendant  as  being  improper. 

The  court  then  said:  "I  suppose  the  court  can  pass  upon 
the  question  whether  it  tends  to  contradict  the  statement 
that  he  made,  and  only  that.  I  am  not  clear  on  that.  The 
question  is  simply  whether  the  paper,  which  he  admits  that 
be  made,  whether  it  is  or  is  not  contradictory  of  the  state- 
ment that  he  now  makes  upon  the  witness  stand.  It  may 
be  admitted,  and  that  will  be  a  matter  for  the  jury  to  paes 
upon — that  is,  whether  the  paper  should  be  regarded  as  a 
contradiction  of  the  statements  that  he  then  made  upon  the 
witness  stand,  would  be  left  to  the  jury  to  pass  upon,  the 
court  holding  that  if  it  tended  to  contradict  or  if  it  was  in 
any  way  inconsistent  with  his  statements  upon  the  witness- 
stand,  it  might  be  admitted,  although  it  was  not  the  duty  of 
the  court  to  say  to  the  jury  whether  or  not  it  contradicted 
the  statements  of  the  witness — but  that  should  be  left  to  the 
jury." 

Thereupon  the  paper  was  admitted  in  evidence. 
Counsel  for  the  plaintiff  then  objected  to  a  part  of  the  pa- 
per, that  is  to  say,  these  words:  ^'Witness  claims  Mr. 
Spaulding  at  fault  for  trying  to  board  the  car  while  going 
at  such  a  rapid  speed,*'  as  being  the  opinion  of  the  witness. 
Then  counsel  for  the  railroad  company  asked  the  court  to 
say  that  so  far  as  it  is  the  expression  of  the  witness  him- 
self, or  of  others,  that  it  is  incompetent  for  that  purpose, 
and  defendant's  counsel  said:  ''I  am  offering  it  to  impeach 
the  witness  by  showing  that  the  story  which  he  then  told  is 
not  the  same  story  that  he  tells  now."  Then  the  court  in- 
structed the  jury  in  that  connection  as  follows:  *'Well,  I  will 
say  to  the  jury,  what  I  have  perhaps  substantially  said 
generally,  but  now,  applying  it  to  this  paper,    that  this  pa- 


VOL    20  CIRCUIT  COURT  OP  OHIO.  106 


Spaalding  v.  The  Toledo  Con.  Btr.  By.  Co. 

per  is  only  to  be  conaidered  so  far  as  it  states  any  facts  in 
coQnection  with  hia  testimony  here  apon  tlie  witness  stand 
as  impeaching  testimony,  in  case  you  find  that  the  state- 
ments of  facts  made  in  the  paper  are  different  from  the  state- 
ments of  facts  that  he  makes  apon  the  witness  stand,  and 
only  with  that  view  will  you  consider  it." 

Counsel  for  the  plaintiff  below  still  objected  to  the  intro- 
duction of  the  paper  and  excepted  to  the  remarks  of  the 
(;ourt,  and  then  the  paper  was  admitted  in  evidence,  with 
these  instructions  of  the  court  and  the  admission  in  th^ 
presence  of  the  jury  of  counsel  for  the  railroad  company, 
that  this  expression  of  opinion  should  not  be  considered  by 
the  jury. 

It  is  urged  here  that  whether  this  paper  contradicted 
Spaulding  or  not,  was  a  question  for  the  court;  and  that  that 
was  not  a  question  to  be  left  to  the  jury  at  all.  If  it  did 
not  contradict  him,  it  is  argued  it  should  be  ruled  out;  if  it 
did  contradict  him,  it  should  be  admitted,  and  the  court 
must  pass  upon  that  as  a  matter  of  law.  The  paper  itself 
was  a  report  made  by  the  conductor  on  the  same  day  of  the 
accident,  December  8th,  1891,  and  after  filling  out  the 
printed  blank  which  he  was  supplied  with, stating  that  he  was 
a  conductor  and  the  name  of  motorman,and  answering  various 
questions  of  that  kind,  the  number  of  passengers  on  the 
car,  etc.,  under  the  heading  of  ''Statement  of  the  Accident 
or  Incident  in  Full,'*  appears  this:  "Mr.  A.  P.  Spaulding, 
an  employe  of  the  company,  when  going  to  board  car  oppo- 
site Mr.  Lewises  Livery  Barn,  missed  his  footing  and  fell 
under  the  car,  the  wheel  passing  over  his  foot,  the  result 
of  which  is  the  amputation  of  one  toe.  Witness  claims  Mr. 
Spaulding  at  fault  for  trying  to  board  the  car  while  going 
at  such  a  rapid  speed."  That  was  the  statement  which  the 
conductor  made,  in  writing,  to  the  company,  on  the  day  of 
the  accident,  and  he  made  it  pursuant  to  bis  duty  as  such 
conductor  under  the  rules  of  the  company  for  the  informa- 
tion of  the  company,  and  as  a  basis  of  an  adjustment  of 
damages  if  any  damages  should  be  claimed  in  this  case;  for, 
on  this  same  paper,  at  the  bead'  of  it,  is  this  language: 
'* Under  the  heading  of  'Statement  of  Accident'  give  all 
particulars  poaaible.  Your  report  is  the  basis  of  adjust- 
ment of  damage — if  any  is  done.'  " 
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In  this  report  be  Bays  nothing  about  being  in  a  stooping 
posture,  6xing  the  stove  in  the  car.  He  says  nothing  abont 
there  being  a  sudden  jerk  of  the  car;  nothing  about  get- 
ting up  and  seeing  the  conductor  with  his  hand  raised  as 
though  he  had  just  struck  the  horses,  either  with  a  whip  or 
the  lines.  It  is  urged  by  plaintiff  in  error  that  the  fact  that 
he  is  silent  about  these  things  ought  not  to  be  used  to  im- 
peach him  upon  the  witness  stand;  that  there  might  have 
been  reasons  why  he  kept  silent  at  that  time;  that  he  was 
not  obliged  to  state  all  that  he  knew  about  this  accident; 
that  the  fact  that  he  did  not  state  in  this  report  to  th^  com- 
pany these  things,  ought  not  to  afi^ect  his  credit  as  a  witness 
when  he  testiSes  on  the  witness  stand  and  swears  that  these 
things  actually  occurred.  It  is  urged  that  you  can  only 
impeach  a  witness  by  showing  that  he  has  made  statements 
out  of  court  contradictory  to  those  made  in  court,  and  that 
the  mere  fact  that  he  kept  silent,  cannot  be  used  as  im- 
peaching testimony. 

The  court  left  it  to  the  jury,  in  the  end,  to  say  whether 
or  not  these  statements  were  contradictory  of  or  inconsis- 
tent with  his  statements  in  court;  and,  in  doing  that,  we 
think  he  is  sustained  by  the  authorities.  In  Dilcher  v. 
The  State,  39  Ohio  St.,  130,  the  supreme  court  say,  in  the 
4th  paragraph  of  the  syllabus: 

'^  Where  the  foundation  is  laid  for  contradicting  a  wit- 
ness, by  conduct  or  statement  out  of  court  inconsistent  with 
his  testimony  upon  a  material  matter,  and  such  conduct  or 
statement  is  susceptible  of  different  meanings,  one  of  which 
would  be  inconsistent  with  the  truth  of  such  testimony,  it 
is  admissible  in  evidence,  leaving  the  jury  to  determine 
which  is  the  true  meaning,  and  to  exclude  such  evidence  is 
error." 

The  court  through  Judge  Doyle  who  delivered  the  opin- 
ion, on  page  136,  say: 

''Oonduct  inconsistent  with  the  testimony  of  a  witness, 
may  be  shown  as  well  an  former  statements  thus  inconsis- 
tent. Certainly  Woody ard's  proposal,  if  his  services  were 
paid  for,  to  aid  in  getting  Stewart's  testimony,  was  incon- 
sistent with  his  statement  to  the  jury,  that  both  he  and 
Dilcher  knew  that  such  testimony  would  be  false,  unless 
such  proposal  was  corruptly  made.      But  the  court  was  not 
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the  judge  of  that.  The  jary  might,  when  all  the  facta 
were  given,  conclade  that  Woodjard  was  honeat  in  that 
propoaal,  bat  corrnpt  in  hia  testimony. 

*'If  the  language  or  cironmstance  was  capable  of  different 
conatr actions,  the  jury  were  to  give  the  right  one.  The 
evidence  was  not  to  be  excluded  if  in  either  respect  it  tended 
to  contradict." 

Whether  this  written  statement  of  the  witness,  Delisle, 
was  inconsistent  with  his  statements  upon  the  witness 
stand,  or  tended  to  contradict  them,  the  court  prbperly  left 
to  the  jary.  The  paper  shows  for  itself  that  he  was  silent 
in  his  report  upon  the  matters  mentioned,  and  silence, 
when  one  is  under  a  duty  to  speak,  may  be  shown 
as  impeaching  testimony.  Wharton  on  the  Law  of 
Evidence,  toI.  1,  sections  553  and  554.  Section  653  bears 
upon  the  question  of  the  proper  way  of  introducing  a  paper 
writing  which  it  is  claimed  impeaches  a  witness.  The 
author  says: 

'*  When  the  question  is  as  to  former  expressions  of  opin- 
ion  in  writing,  it  is  usually  enough  if  the  writing  is  shown 
or  read  to  the  witness  in  advance;  and  then,  if  the  genuine- 
ness of  the  writing  is  admitted  or  proved,  it  can  be  put  in 
evidence.  Whether  the  contents  of  such  paper  can  be  put 
to  him,  or  whether  it  must  be  first  shown  to  him,  has  been 
already  discussed." 

In  section  554,  Wharton  says: 

"Generally  whenever,  on  a  former  occasion,  it  was  the 
duty  of  the  witness  to  state  the  whole  truth,  it  is  admissible 
to  show  that  the  witness,  in  his  statement,  omitted  facta 
sworn  to  by  him  at  the  trial.*' 

The  author  gives  an  illustration  and  quotes  from  a  Maas- 
achusetts  case.  The  general  principle  as  laid  down  by 
this  author  and  in  many  of  the  authorities  on  the  law  of 
evidence  is:  that  where  on  a  former  occasion  it  was  the  duty 
of  the  witness  to  state  the  whole  truth,  it  is  admissible  to 
show  that  in  such  statement  be  omitted  facts  which  he  testi- 
fied to  on  the  trial.  This  witness  was  silent  in  this  written 
report  as  to  these  very  material  facts,  and  it  seems  to  us 
that  it  was  proper  for  counsel  to  show  that  to  the  jury;  that 
it  might  well  be  argued  that  if  these  facts  were  true  as  he 
stated  them  on  the  stand,  that  he  would  have  so  stated  them 
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io  hia  former  report  which  he  made  out  od  the  day  of  the 
accident,  when  it  was  his  dutj  to  do  so.  If  he  had  any  ex- 
planation to  make  as  to  why  he  did  not  put  these  statements 
into  hia  report,  it  would  have  been  perfectly  proper  to  have 
asked  him  why  it  was  that  he  omitted  them  and  to  have 
permitted  him  to  explain;. but  no  such  question  was  asked 
the  witness,  and  he  did  not  ask  to  be  permitted  to  explain. 

But  it  is  urged  further  that  this  testimony  ought  not  to 
have  been  admitted  as  tending  to  impeach  the  witness,  for 
the  reason  that  he  admitted  making  this  statement  to  the  rail- 
road company, and  therefore  it  did  not  impeach  him,  for  be 
did  not  deny  making  that  statement  to  the  company.  But, 
if  a  witness  on  the  witness  stand  admits  making  statements 
out  of  court  contrary  to  statements  made  in  court,  that  does 
tend  to  impeach  him;  it  is  not  necessary  to  call  witnesses  to 
prove  that  he  made  a  contrary  statement  out  of  court;  if  a 
witness  on  the  witness  stand  makes  one  statement  and  ad- 
mits  that  on  a  former  occasion,  out  of  court,  he  made  an 
altogether  different  and  contrary  statement  as  to  the  same 
transaction,  it  is,  of  course,  not  necessary  to  call  a  witness 
to  prove  that,  because  he  admits  it,  and  the  fact  that  he  has 
stated  the  same  thing  in  two  different  ways — one  way  out 
of  court  and  another  way  in  court — tends  to  impeach  him. 

Gillett  on  Indirect  and  Collateral  Evidence,  discus- 
ses this  question  in  section  93;  and  in  a  note  there   is    this: 

"That  if  the  writing  is  in  existence  and  can  be  produced, 
it  should  be  shown  to  the  witness,  although  it  is  permissible 
to  submit  but  a  part  of  it  to  him;  that  if  he  denies  its  au- 
thority, its  contents  cannot  be  shown  by  cross-examination, 
but  only  by  the  production  of  the  letter,  that  the  court  may 
be.  possessed  of  the  whole;  that  if  the  witness  admits  the 
authority  of  the  writing,  its  contents  can  still  only  be  shown 
by  a  reading  of  it;  that  the  writing  should  ordinarily  be 
read  as  a  part  of  the  case  of  the  cross-examining  counsel, 
but  the  court  may  permit  it  to  be  read  at  once." 

That  is,  the  court  may  permit  it  to  be  read  on  cross- 
examination,  but  he  says  the  better  rule  is  to  read  it  as  a 
part  of  the  case  of  the  cross-examining  counsel;  and  that  is 
the  way  it  was  done  in  this  case.  We  understand  the  rule 
to  be  that  it  is  proper  to  show  any  declarations  of  a  witness 
out  of  court  that  contradict  his  declarations  in  court,  or  aie 
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incoDBiBtent  with  hiB  declarationfl  in  court ;  or  to  show  coDduct 
— as  the  supreme  court  say  in  Qilcher  v.  The  State,  supra, 
coDsistent  with  his  teatimouy  in  court — and  it  seems  to  us  that 
this  witness — the  conductor,  having  testified,  in  substance, 
that  he  saw  the  driver  with  his  hand  raised  as  though  his 
had  just  struck  the  team;  that  he  felt  the  jerking  of  the  car 
juBt  before  that,  as  though  the  team  had  just  been  struck^— 
that  being  the  real  gist  of  the  plaintiff's  action  here,  and 
very  important  in  the  case — that  it  was  proper  to  ask  him 
on  cross  examination,  if  he  did  not  make  these  statements 
on  the  day  that  the  injury  occurred;  this  statement  of  the 
accident,  to  the  company,  pursuant  to  his  duty  under  the 
rules  of  the  company,  requiring  him  to  state  all  the  facts 
— we  think  that  was  proper,  and  when  it  appeared  by  the 
written  statement  that  he  said  nothing  in  that  paper  about 
the  driver  striking  the  horses,  that  it  was  proper  to  offer 
it  in  evidence  as  tending  to  impeach  the  witness  and  his 
testimony  then  given  upon  the  witness  stand. 

In  our  judgment,  this  paper  might  have  been  admitted 
as  a  part  of  the  cross-examination  of  this  witness,  or,  it  was 
proper  to  admit  it  as  a  part  of  the  case  of  the  defendant 
wht;n  they  came  to  offer  its  testimony.  -  We  think  it  was 
proper  testimony;  it  did  tend  to  impeach  this  witness, 
and,  therefore,  there  was  no  error  in  the  court  admitting 
it. 

No  other  question  is  made  in  the  case.  The  case  was 
Bubmitted  to  the  jury  upon  a  charge  that  is  admitted  to  be 
fair.  There  were  no  objections  to  the  exclusion  or  admis- 
sion of  any  other  testimony  that  it  is  necessary  to  notice* 
The  judgment  of  the  court  of  common  pleas  will  therefore 
be  a£Brmed. 

Charles  E,  Sumner  and  H,  VanCampen^  for  Plaintiff  in 
Error. 

Smith  &  Baker^  for  Defendant  in  Error. 
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(First  Circuit— Hamilton  Co., O., Circuit  Court— Jan. Term,  1900.) 

Before  Smith,  Swing  and  Qiffen,  J  J. 
HETTERIOK  v.  PORTER. 


Mortgage  executed  by  minor— Liability — 
(1).    Where  a  minor  executes  a  mortgage  on   her  property    to 
secure  a  debt  for  which  she  is  in  no  way  liable,  such  mort- 
gage is  voidable,  and  she  mav  repudiate  it  at  becoming  of 
ages,  in  some  way  sanctioned  by  the  law. 

Same— Conveyance  amounts  to  repudiation  of  mortga/ge^ 
(2).  Where  a  minor  signed  a  mortgage  for  a  debt  for  which 
she  is  in  no  way  liable,  and  after  coming  of  age,  without 
any  other  act  either  affirming  or  repudiating  the  mortgage, 
she  conveys  the  property  so  mortgaged  to  a  party  who  has 
full  knowledge  of  all  the  facts,  the  consiaeration  being 
equal  to  the  full  value  of  the  property  free  from  euch  mort- 
gage, such  conveyance  will  amount  to  a  repudiation  of  the 
mortgage,  although  the  deed  of  conveyance  was  only  a 
quit-claim  deed  without  any  covenants  against  incum- 
brances. 


Appeal  fron:  the  Court  of  Common  Pleas  of  Butler  county. 

Smith,  J. 

The  principal  question  in  this  case  and  the  one  to  which 
the  most  of  the  testimony  was  directed,  was  this.    Whether 

the  interest  of  Mattie  Porter  (now  Mrs. )  in  the  real 

estate  which  was  mortgaged  by  her  and  others  to  The  First 
National  Bank  and  others,  is  now  liable  for  the  payment  of 
any  part  of  the  claims  intended  to  be  secured  by  such  mort- 
gage under  the  circumstances  shown  by  the  pleadings  and 
the  evidence. 

It  seems  to  be  conceded  that,  subject  to  the  life  estate  of 
her  mother  therein,  Mattie  Porter  was  the  owner  in  fee 
simple  of  the  one  undivided  third  of  the  premises  mortgaged. 
Her  brother  nnd  sister,  the  owner  each  of  an  undivided 
third,  and  her  father  and  mother  ioined  in  the  execution 
of  the  mortgage  sued  on  in  this  case,  which  was  given  to 
secure  claims  held  by  sundry  persons,  for  which  claims 
said  Mattie  was  in  no  way  liable.  That  at  the  time  of  the 
execution  of  said  mortgage  she  was  a  minor,  and  was  in 
substance  notified  that  such  mortgage  was  not  binding  up- 
on her  unless  she  afterwards  ratified  it  on  becoming  of  age. 
That  when  she  did  become  of  age,  her  sister  asked  her  to 
ratify  the  mortgage,  but  her  mother  objected  to  her  doing 
80,  and  sh^  did  not  then  do  so  by  word  or  act,  but  on  the 
contrary   refused  to  do  so.     A  short  time  after  this  by  a 
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quit  claim  deed  she  conveyed  her  interest  in  the  mortgaged 
property  to  her  grand-father,  James  Davis,  receiving  from 
him  in  exchange  therefor  a  tract  of  108  acres  of  land,  the 
valne  of  which  was  substantially  equal  to  the  value  of  Mat- 
tie  Porter's  interest  in  the  land  so  mortgaged  by  her  free 
of  the  .mortgage  claim,  which  was  large.  No  mention  of 
this  mortgage  was  made  in  th«  deed  to  Davis,  though  he 
knew  she  had  executed  the  mortgage  when  she  was  a  minor, 
and  that  he  could  legolly  disaffirm  it  if  she  chose  to  do  so, 
and  he  had,  before  the  deed  wafi  made  to  him  by  her,  urged 
her  not  to  ratify  the  mortgage,  and  offered  her  money  if 
she  would  not. 

Quite  a  while  after  she  executed  this  deed  to  her  grand 
father,  this  action  was  brought  to  foreclose  the  mortgage. 
An  answer  was  filed  by  Mattie  Porter  in  the  case,  in  which 
she  avers  that  ''She  never  repudiated  or  disallowed  her 
signing  of  said  mortgage,  but  that  she  always  recognized 
the  same  as  her  voluntary  act  and  deed  and  as  a  binding 
obligation  upon  her  after  she  arrived  at  the  age  of  ma- 
jority.'' "That  said  James  Davis  had  knowledge  of  the 
fact  that  she  had  so  signed  said  mortgage  when  he  entered 
into  said  exchange  of  real  estate  and  accepted  said  deed 
from  her."  And  she  further  alleges  that  her  said  interest 
in  said  real  estate  so  conveyed  by  her  was  of  the  full  and 
fair  value  of  the  108  acres. " 

If  by  this  latter  averment  she  intended  to  state  that  her 
interest  in  the  land  mortgaged,  subject  to  the  lien  of  the 
mortgage  as  a  valid  one,  was  equal  in  value  to  the  108 
acres  conveyed  to  her  by  her  grand-father,  she'was  greatly 
mistaken,  for  as  before  stated,  we  think  the  value  of  the 
108  acres  conveyed  to  her,  was  equal  to  the  value  of  her 
interest  in  the  land  free  of  the  mortgage. 

Tt  is  clear  also  from  the  evidence,  that  up  to  the  time  she 
executed  the  deed  conveying  her  interest  in  the  land  to  her 
grand-father,  she  had  not,  by  word  or  act,  ratified  the  mort- 
gage executed  by  her  during  her  minority,  and  it  is  equally 
clear  that,  as  a  legal  proposition,  she  was  at  perfect  liberty, 
as  soon  as  she  attained  her  majority  utterly  to  repudiate, 
in  some  way  sanctioned  by  the  law,  the  mortgage  before 
that  time  executed   by   her,    and    thus  render  it  as  to  her 
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abeolutely  void  and  of  no  effect.  The  qaeetion  in  ibis  case 
then  IB,  whether  the  conveyance  b;  her  of  the  land  to  her 
grand  father  was,  in  law  and  in  fact,  a  disaffirmance  and 
repudiation  of  her  original  mortgage,  so  as  to  convey  to 
her  grantee  all  the  title  originally  held  by  her  in  the  prop- 
erty before  iae  execution  of  the  mortgage,  and  thus  put  it 
out  of  her  power  to  ratify  the  same,  as  she  seems  to  seek 
to  do  by  the  answer  filed  by  her  in  this  suit. 

It  is  perhaps  unnecessary  to  discuss  the  question  whether 
the  mortgage  executed  by  M«ttie  Porter  during  her  minor* 
ity  was  or  was  not  good  until  ratified  or  repudiated.  There 
seems  to  have  been  much  controversy  on  this  question,  but 
in  two  cases,  Drake  v.  Ramsey, 5  Ohio  152,  and  Crossinger 
V.  Welch,  15  Ohio  156,  the  supreme  court  announced  it  to 
be  the  better  law,  that  the  deed  of  a  minor  was  voidable 
only,  and  was  good  until  disaffirmed.  In  the  last  named 
case  the  court  say: 

"Such  being  the  law,  the  deed  of  an  infant  will  hold 
good  until  some  act  has  been  done  by  him  to  avoid  it,  al- 
though there  has  been  no  express  act  of  affirmance  after  bis 
arrival  at  full  age." 

But  we  have  found  that  there  was  no  act  of  affirmance 
prior  to  the  execution  of  the  deed  to  Davis.  Was  the  exe- 
cution of  that  deed  a  repudiation  of  the  mortgage?  With 
hesitation  on  my  part,  we  have  reached  the  conclusion  that 
it  was — and  we  think  this  conclusion  is  warranted  by  the 
language  of  the  court  in  each  of  the  decisions  before  refer- 
red to.      For  instance, in  the  6th  Ohio  case,  the  court  say: 

*'We  believe  that  an  entry,  suit  or  action,  a  subsequent 
conveyance,  an  effort  to  restore  parties  to  their  original 
condition,  or  any  act  unequivocally  manifesting  the  inten- 
tion'*— (that  is  to  repudiate  the  act  done  during  minority) 
"would  render  the  avoidance  effectual."  And  in  15  Ohio 
193,  the  court  say: 

''That  a  subsequent  conveyance  would  amount  to  a  dis- 
affirmance has  been  decided  in  the  supreme  court  of  New 
York,  qnd  of  the  United  States.  11  Johnson  541;  14 
Johns.,  128;  and  10  Peters  59.  In  fact, I  can  not  well  con- 
ceive what  would  be  a  more  decisive  act  of  disaffirmance 
than  the  conveyance  of  the  same  land  to  another  person. 
It  would  be  conclusive  evidence  that  the  person  making  such 
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conveyance  did  not  intend  to  be  bound  by  his  deed  made  in 
infancy.'' 

The  doubt  I  entertained,  was  this;  whether,as  the  deed 
made  to  Davis  by  Mattie  Porter  was  only  a  quit  claim  deed, 
whether  it  might  not  be  presumed  that  it  was  only  intended 
BB  a  release  of  her  equity  of  redemption,  and  that  her  gran- 
tee was  to  take  subject  to  the  mortgage.  Such  was  the 
holding  in  the  case  of  Palmer  v.  Miller,  25  Barbour,  899. 
But  it  is  to  be  noted  that  the  language  used  by  our  supreme 
court  makes  no  allusion  to  any  differbnce  in  the  effect  of 
a  deed  with  or  without  covenants,  but  seems  to  hold  that 
any  deed  conveying  the  fee  simple  made  after  the  minor 
arrives  at  age,  disaffirms  the  prior  voidable  act  of  the  in* 
fant.  Indeed, the  conveyance  involved  in  the  15  Ohio  case, 
was  one  without  any  covenants  of  seizin  or  warranty,  and 
was  held  to  disaffirm  a  deed  made  during  minority.  It  is 
true  in  that  case  the  former  deed  was  not  a  mortgage  as  in 
this,  but  in  the  case  of  Tucker  v.  Moreland,  10  Peters  59, 
referred  to  in  the  15  Ohio  case,  the  deed  executed  by  the 
minor,  was  a  trust  deed  to  secure  a  debt,  and  was  thus  in 
effect  a  mortgage,  but  in  that  case  the  New  York  supreme 
court  held,  that  a  subsequent  conveyance,  made  after  the 
grantor  therein  attained  his  majority,  was  a  complete  dis- 
affirmance and  avoidance  of  the  prior  deed, 

In  addition  to  this  we  are  convinced  from  the  evidence 
that  Mattie  Porter  intended  the  deed  to  her  grand-father 
as  a  disaffirmance  of  her  mortgage.  She  was  acting  under 
the  advice  of  her  grand-father  and  of  her  mother  not  to 
affirm  or  validate  her  mortgage.  She  must  have  known 
that  he  was  convinced  that  when  she  conveyed  the  property 
to  him,  he  was  getting  her  full  title  free  of  the  mortgage. 
He  paid  her  full  value  for  it,  as  free  of  such  lien.  Havings 
executed  such  a  conveyance  and  received  the  full  value 
therefor  divested  herself  of  any  interest  in  the  land,  it  will 
not  do  for  her  for  some  reason  of  her  own  now  to  come  in 
and  by  answer  or  otherwise  seek  to  validate  the  mortgage 
which  she  had  before  repudiated. 

As  to  the  question  of  the  right  of  Mattie  Porter  to 
be  subrogated  to  a  part  of  the  claim  of  the  bank,  we  have 
this  to  say : 

As    we    recall    the  evidence  the  bank  held  one  of  those 
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Dotee,  secured  by  the  mortgage,  on  which  she  was  not  per- 
sonally liable.  She  had  a  note  of  $400  on  some  one  else 
after  the  execution  of  her  deed  to  her  grand-father,  and 
after  she  thus  disaffirmed  her  mortgage.  She  gave  it  to 
her  brotber  for  collection,  indorsing  her  name  thereon,  and 
perhaps  it  was  to  be  left  with  the  bank  for  collection.  At  all 
events  her  brother  left  it  there  for  collection  and  the  bank 
collected  the  money,  and  applied  it  to  the  payment  in  part 
of  its  note  secured  by  the  mortgage.  It  was  never  author- 
ized to  do  this,  and  had  no  right  to  do  it.  She  seeks  to 
be  subrogated  to  a  proportionate  part  of  said  note.  We 
think  she  is  entitled  to  this  relief. 

Alexander  Hume,  for  Hetterick. 

Millikin,  Shotts  &  Millikin,  Morey,  Andrews  &  Morey^ 
Nelson  Williams,  E,  A,  Belden  and  S.  Z,  Qard,  for 
various  defendants. 


(Sixth  Circuit— Lucas  Co.  O., Circuit  Court— Jan.,  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 

THOMAS  McGREEVY  v.    THE  BOARD    OF    EDUCATION 

OF  THE  CITY  OF  TOLEDO,  OHIO. 

Contract  for  building  achoolhouse— Change  of  hid   after  opening 

of  bids  unlawful— 

(1).  A  contract  between  the  board  of  education  and  the  lowest 
bidder  for  au  excavation  for  a  school  house,  based  upon  a 
bid  which  the  contractor  was  allowed  to  amend  and  in- 
crease, on  account  of  an  alleged  mistake  which  did  not  ap- 
pear on  the  face  of  the  original  bid,  Ib  void  under  sec.  988 
Itev.  Stat.,  providing  the  manner  in  which  such  contracts 
shall  be  awarded,  although  the  bid  as  amended  was  still 
the  lowest  bid  received. 
Same — Contract  void—No  recovery  for  work  done— 

(2).  Such  contract  being  void,  there  can  be  no  recovery  there- 
on, or  for  the  value  of  the  work  and  labor  performed  there- 
under. 

Error   to  the  Court  of  Common  Pleas  of  Lucas  county. 

Hull,  J. 

This  action  comes  into  this  court  on  a  petition  in  error 
to  the  judgment  of  the  court  of  common  pleas.  The  case 
was  submitted  to  the  court  of  common  pleas  and  tried  with- 
out a  jury.  The  plainti£P  in  error  was  plaintiff  below,  and 
judgment  was  entered  against  the  plaintiff  there.  Error 
is  prosecuted  here  to  reverse  that  judgment.  The  action 
was   brought   to   recover   for  a  balance  claimed  to  be  due 
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plaintiff  upon  a  contract  for  making  an  excavation    for  the 
central  high  school  building  in  the    city    of  Toledo. 

The  plaintiff  claims  in  his  petition  that  on  the  29th  day 
of  March,  1897,  he  entered  into  a  contract  with  the  board 
of  education  to  perform  the  work  of  excavating  for  the 
central  high  school  building  for  the  sum  of  $1800;  and 
that  he  afterwards  entered  upon  and  completed  the  work. 
His  contract  was  made,  as  he  alleges,  according  to  plans 
and  specifications  which  were  submitted  to  him ;  he  claims 
that  in  the  doing  of  the  work  he  performed  extra  work, 
which  he  specifies  in  his  petition,  of  the  value  of  $1895.60. 
He  alleges  that  he  has  performed  all  the  conditions  of  the 
contract  on  his  part  to  be  performed,  and  that  he  was  paid 
on  the  contract  and  the  extras  the  sum  of  $2,138.74,  leav- 
ing a  balance  due  him,  as  he  claims,  of  $1067.86,  for  which 
be  asks  judgment.  A  copy  of  the  contract  is  attached  to 
the  petition. 

There  were  various  defenses  set  forth  in  the  answer:  That 
the  plaintiff  had  neglected  to  pay  for  labor  and  material 
famished  him;  that  liens  had  been  filed  against  the  fund 
in  the  hands  of  the  board  of  education;  that  he  did  not 
complete  the  contract  within  the  time  specified,  and  he  was 
therefore  liable  for  his  forfeiture. 

But  the  first  defense  in  the  answer  and  the  reply  thereto 
raises  the  issue  on  which  the  case  was  tried  in  the  court  of 
common  pleas,  regardless  of  the  other  defenses,  and 
that  defense  is  set  up  against  the  contract  which  the 
plaintiff  claims  he  made  with  the  board  of  education; 
that  it  was  illegal,  null  and  void,  for  the  leason  that 
it  was  not  made  according  to  the  statutes  of  this  state 
governing  contracts  of  that  kind,  and  setting  forth,  sub- 
stantially that  the  plaintiff  was  permitted,  after  he  made 
bis  bid  for  this  work,  to  change  the  amount  of  his  bid,  so 
as  to  make  it  $1,800  instead  of  $1,215,  the  amount  of  bis 
original  bid.  It  is  claimed  that  this  was  done,  without  au- 
thority of  law,  and  that  the  contract  which  the  board  of 
education  entered  into  under  such  amended  bid  was  void, 
and  that  no  recovery  can  be  had  upon  the  contract  or  upon 
any  extras  furnished  under  the  contract,  and  that  no  re- 
covery can  be  had  for  the  value  of  the  work  done  if  the 
contract  is  void  as  claimed  by  the  defendant.     The  defense 
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as  set  np  in  the  anewer  is  ehort  and  Btates  the  claims  of 
the  defendant  aa  briefly  and  as  well  as  they  coold  be  stated, 
and  I  will  read  it:     It  alleges  that: 

*'The  board  of  education  of  the  city  of  Toledo  was,  on 
the  9th  day  of  March,  1897,  and  for  a  lon^  time  prior 
thereto  had  been,  a  school  district  organized  under  the  laws 
of  the  state  of  Ohio  as  a  city  district  of  the  first  class. 

''On  or  about  the  SOth  day  of  November,  1896,  said 
defendant  duly  adopted  a  resolution  for  the  construction  by 
said  boRid  of  education,  of  a  certain  school  building  com- 
monly known  and  designated  as  the  central  high  school 
building  in  the  city  of  Toledo,  and  thereafter  duly  adver- 
tised for  bids  for  the  furnishing  of  the  labor  and  materials 
necessary  therefor. 

''Said  plaintiff  and  others  filed  with  the  clerk  of  said 
board  bids  for  famishing  said  labor  and  materials  whiob 
were  thereafter  duly  opened  by  said  board,  and  the  bid  of 
said  plaintiff  for  furnishing  and  performing  all  the  labor  of 
every  kind  necessary  to  fully  finish  and  complete  all  the 
work  included  in  the  excavation  for  said  building,  was  the 
sum  of  $1,215.00. 

"Said  bid  of  said  plaintiff  being  the  best  and  lowest  bid 
for  the  work  aforesaid,  was  thereupon  accepted  by  said 
board  of  education." 

Down  to  that  point — there  is  no  material  dispute  between 
the  parties.  The  answer  then  proceeds  in  the  fifth  para- 
graph of  this  defense,  to  say: 

''Thereafter,  and  without  warrant  of  law,  and  contrary 
thereto,  said  board  adopted  a  resolution  whereby  it  at- 
tempted to  authorize  said  plaintiff  to  so  modify  and 
amend  his  said  bid  as  to  make  it  appear  that  the  amount 
thereof  was  the  sum  of  {1,800  instead  of  said  sum  of 
$1,215.00. 

"Said  plaintiff  thereupon  amended  and  modified  his  bid 
as  aforesaid,  and  thereafter  said  board  did,  unlawfully,  at- 
tempt to  enter  into  a  contract  with  said  plaintiff  for  the 
performance  of  said  work  at  said  price  of  $1,800.00,  and 
did,  on  the  9th  day  of  March,  1897,  wrongfully  cause  the 
president  of  said  board  to  affix  its  signature  to  a  certain 
instrument,  in  writing,  copy  whereof  is  to  the  petition  of 
said  plaintiff  attached. 
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"By  reaaon  of  the  premieeB  aforesaid  said  written  instru- 
ment is  null  and  vbid  and  of  no  binding  force  whatsoever." 

The  plaintiff,  in  his  reply,  admits  the  adoption  of  the  res- 
olution for  the  construction  of  the  high  school  building  as 
set  forth  in  the  petition,   and  says: 

''Admits  that  the  plaintiff  and  others  filed  with  the  clerk 
of  the  defendant,  bids  for  furnishing  said  labor  and  ma-^ 
terial,  which  were  thereafter  duly  opened  by  said  board  and 
the  bid  of  plaintiff  for  furnishing  and  performing  all  labor 
of  every  kind  necessary  to  fully  complete  all  the  work  and 
excavation  in  said  building  was   the  sum  of  $1,215.00. 

''That  said  bid  of  the  plaintiff  being  the  lowest  bid  for 
the  work  aforesaid,  was  thereupon  accepted  by  said  board  of 
education. 

"Denies  that  without  warrant  of  law  and  contrary  there- 
to, said  board  adopted  a  resolution  whereby  it  attempted  to 
authorize  said  plaintiff  to  modify  and  amend  said  bid  as  to 
make  it  appear  that  the  amount  thereof  was  the  sum  of 
$1,800  instead  of  $1,215. 

"Denies  that  plaintiff  thereupon  amended  and  modified 
his  bid  as  aforesaid,  and  thereupon  said  board  of  education 
did  unlawfully  att^mpt  to  enter  into  a  contract  with  said 
plaintiff  for  the  performance  of  said  work  at  said  price  of 
$1,800,  and  did  on  the  9th  day  of  March,  1897,  wrongfully 
cause  the  president  of  said  board  to  a£5z  his  signature  to  a 
certain  instrument  in  writing,  a  copy  whereof  is  to  the  pe- 
tition of  said  plaintiff  attached. '  * 

That  is  to  say,  the  plaintiff  denies  that  these  things  in 
the  way  of  amending  this  bid  made  this  contract  wrongful 
and  unlawful;  and,  in  the  seventh  paragraph  the  plaintiff 
says: 

"Plaintiff,  further  replying  to  said  first  defense,  says, 
that  the  plans  of  said  work  submitted  to  him  by  the  de- 
fendant, for  the  purpose  of  preparing  his  said  bid  theri^for, 
did  not  indicate  on  what  scale  they  were  drawn,  but  plaint- 
iff had  reason  to  and  did  believa,  that  said  plans  were  drawn 
on  the  scale  of  one-fouith  inch  to  the  foot. 

"That  after  plaintiff's  said  bid  had  been  filed  with  de- 
fendant and  accepted  by  it,  plaintiff  was  then  informed  by 
said  defendant  that  said  plans  were  drawn  on  the  scale  of 
^  inch  to  the  foot. 
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''That  thereupon  pIaiDti£F  declined  to  enter  into  the  con- 
tract for  said  sum  of  $1215.00;  that  immediately  thereafter, 
plaintiff  at  the  request  of  the  defendant  and  by  reason  of 
the  miBuaderstanding  and  mistake  as  to  the  scale  upon 
which  the  plans  for  said  work  were  drawn,  did  amend  hia 
said  bid  so  as  to  make  the  same  read  $1800.00,  and  that 
said  bid,  as  amended,  was  still  the  lowest  and  best  bid  of  all 
the  bids  submitted  to  defendant  for  doing  said  work;  that 
said  work  was  one  of  urgent  necessity,  and  that  plaintiff  and 
defendant  then  entered  into  the  said  contract  as  set  forth 
by  copy  in  said  petition." 

The  claim  that  the  work  was  one  of  urgent  necessity,  was 
not  insisted  upon  at  the  trial,  and  no  evidence  was  offeied  to 
sustain  it.  So  that  it  appears  from  the  reading  of  the 
pleadings,  that  there  is  no  substantial  difference  between  the 
parties  as  to  questions  of  fact — as  to  what  was  in  fact  done 
by  the  plaintiff  and  by  the  board  of  education  in  reference 
to  this  bid  and  the  making  of  this  contract.  The  dispute 
between  the  parties  is  rather  one  of  law:  whether  the  board 
of  education,  even  if  what  plaintiff  claims  is  true,  was  au- 
thorized under  the  law  of  this  state  to  permit  such  a  change 
to  be  made  in  the  bid;  and  whether,  if  such  a  change  was 
permitted,  any  binding  and  valid  contract  could  be  made 
thereon  ? 

Before  calling  attention  to  the  record  of  the  board  of  ed- 
ucation—  which  shows  exactly  what  was  done,  I  will  read 
the  statute  under  which  the  board  acted.  It  is  agreed  by 
both  parties  that  section  3988  is  the  statute  which  author- 
ized the  board  of  education  at  that  time  to  make  such  a 
contract.     And  this  section  provides: 

'*  When  a  board  of  education  determines  to  build,  enlarge, 
repair  or  furnish  a  school  house  or  school  houses,  or  make 
any  improvement  or  repair  povided  for  in  this  chapter,  the 
cost  of  which  will  exceed,  in  city  districts  of  the  first  and 
second  class,  fifteen  hundred  dollars,  and  in  other  districts 
five  hundred  dollars,  except  in  cases  [of]  urgent  necessity, 
or  for  the  security  and  protection  of  school  property,  it  shall 
proceed  as  follows: 

'"1.  The  board  shall  advertise  for  bids,  for  the  period  of 
four  weeks,  in  some  newspaper  of  general  circulation  in  the 
district,  if  there  are  so  many;  and  if  no   newspaper   has   a 
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generul  circalation  thereiD,  then  by  poatiDg  sncb  advertise- 
ments  in  three  public  places  therein,  which  advertisementB 
shall  be  entered  in  fall  by  the  clerk  on  the  record  of  the 
proceedings  of  the  board. 

''2.  The  bids,  duly  sealed  up,  shall  be  filed  with  the 
clerk  by  twelve  o'clock  noon,  of  the  last  day  stated  in  the 
advertisement. 

**3.  The  bids  shall  be  opened  at  the  next  meeting  of 
the  board,  be  publicly  read  by  the  clerk,  and  entered  in 
full  on  the  records  of  the  board. 

'*4.  Each  bid  shall  contain  the  name  of  every  person 
interested  in  the  same,  and  shall  be  accompanied  by  a  suffi- 
cient guarantee  of  some  disinterested  person  that  if  the  bid 
be  accepted  a  contract  will  be  entered  into,  and  the  perform- 
ance of  it  properly  secured. 

''5.  When  both  labor  and  materials  are  embraced  in  the 
work  bid  for,  each  must  be  separately  stated  in  the  bid, 
with  the  price  thereof. 

''6.  None  but  the  lowest  responsible  bid  shall  be  ac- 
cepted; but  the  board  may,  in  its  discretion,  reject  all  tbe 
bids,  or  accept  any  bid  for  both  labor  and  material  which 
is  the  lowest  in  the  aggregate  for  such  improvement  or  re- 
pairs.    *     •     * 

"8.  The  contract  shall  be  between  the  board  of  educa- 
tion and  the  bidders;  and  the  board  shall  pay  the  contract 
price  for  the  work,  when  it  is  completed,  in  cash,  and  may 
pay  monthly  estimates  as  the  work  progresses." 

Now  it  will  be  seen  that  this  section  directs  and  provides 
how  a  contract  for  such  an  improvement  may  be  made  by 
the  board  of  educatioa;  that  they  should  advertise  for  four 
weeks;  that  bide  must  be  in  writing,  which  must  be  sealed 
and  filed  with  the  clerk  by  a  certain  time;  that  they  must  be 
opened  publicly,  and  that  the  contract  shall  be  left  to  the 
lowest  responsible  bidder. 

The  record  of  the  board  of  education  shows  that  this  work 
was  advertised  for,  and  that  the  bids  were  opened  at  the 
meeting  held  the  1st  of  March,  1897.  There  were  six  bid- 
ders One  of  the  bids  was  for  {2069;  one,  S2100;  one, 
the  plaintiff's,  S1215;one,  $1876;  one  $2240,  and  one  $2100. 
So  that  the  plaintiff*s  bid,  when  it  was  opened  with  the 
others,  at  the  meeting  of  the  board  on  the    1st    of   March, 
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1897,  was  not  onlj  the  lowest  bid,  but  it  was  over  1600 
lower  than  any  other  bid,  as  the  next  lowest  bid  was  James 
Devault's,  $1875.  After  these  bids  were  opened,  according 
to  the  records  of  the  board,  and  as  admitted  in  the  pleadings, 
the  bid  of  McGreevy,  the  plaintiff,  was  accepted,  it  being 
the  lowest  bid  and  he  being  the  lowest  responsible  bidder, 
and  it  was  the  duty  of  the  board  to  enter  into  a  contract 
with  him  according  to  his  bid. 

Immediately  after  the  bids  were  opened  and  Mr.  Mc- 
Qreevy's  bid  accepted,  he  left  the  meeting  or  the  room  where 
the  board  met,  and  went  to  his  home  without  waiting  for  any 
further  proceedings  or  any  further  action.  He  claims  that 
he  learned  soon  after  that,  that  the  original  plans  and 
specifications  were  based  upon  a  scale  of  one-eighth  of  an 
inch  to  the  foot,  and  he  claims  that  he  made  his  bid  with 
the  understanding  that  the  scale  was  one-quarter  of  an  inch 
to  the  foot  for  this  excavation — which  would  make  just  one- 
half  as  much  work  as  if  the  scale  was  one-eighth  to  the  foot. 

The  original  plans  and  specifications  for  this  building  have 
marked  upon  the  margin  the  scale  ^'one-eighth  inch  to  the 
foot'\  The  various  bidders  were  furnished  with  bine 
prints,  and  it  was  claimed  by  defendant  on  the  trial  that  all 
of  these  blue  prints  had  on  them  the  scale  of  one  eighth  of 
an  inch  to  the  foot;  but  the  plaintiff  claims  that  on  the  blue 
print  which  was  given  to  him  no  scale  was  marked,  and  that 
he  understood  and  supposed  that  the  scale  was  one-quarter 
of  an  inch  to  the  foot;  and  he  claims  that,  discovering, 
within  a  day  or  so  after  his  bid  had  been  accepted,  that  the 
scale  was  one-eigbth  of  an  inch  to  the  foot,  he  concluded 
that  he  would  not  enter  into  a  contract  with  the  board  of 
education  on  the  basis  of  his  bid,  on  account  of  the  mistake 
that  he  claims  he  had  made,  and  he  met  some  members  of 
the  board— perhaps  a  committee  of  the  board — and  stated 
this  matter  to  them,  and  at  the  next  meeting  of  the  board, 
which  was  held  on  the  8th  of  March  following,  it  was 
moved  that  the  plaintiff  be  allowed  $580  extra  upon  his  bid 
of  S1215for  the  excavation,  and  the  situation  was  explained 
to  the  board  by  a  member.  According  to  the  record  of  the 
board  there  does  not  seem  to  have  been  any  action  taken  on 
that;  it  was  objected  to  by  some  members  of  the  board,  and 
then  it  was  moved    to   permit  Mr.    McGreevy  to  amend   or 
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correct  the  mistake  in  his  bid  and  make  it  $1800  instead  of 
$1215;  and  this  was  carried,  and  the  bid  amended.  On  the 
next  day  a  contract  was  entered  into  between  the  board  of 
educationand  Mr.  McGreevy  to  do  this  work  for  $1800,  his 
original  bid  having  been  $1215.00. 

The  judgment  of  the  court  of  common  pleas  was  against 
McGreevy,  the  court  holding  that  he  was  not  entitled  to  re- 
cover anything. 

It  is  claimed  by  counsel  for  plaintiff  in  error: 

First:  That  the  board  of  education,  if  there  was  such  an 
error  as  this,  or  misconstruction,  had  the  right  under  the 
the  law  to  permit  McGreevy  to  amend  his  bid. 

Second:  That  if  the  board  of  education  had  no  authority 
to  permit  him  to  amend  his  bid  in  that  respect,  yet,  having 
entered  into  a  contract  with  him,  and  McOreevy  having 
carried  out  and  executed  such  a  contract  and  performed  the 
work,  that  he  should  be  held  entitled  to  recover  what  the 
work  was  fairly  worth,  although  his  original  contract  was 
void.  It  is  urged  that  it  would  be  unjust,  inequitable  and 
unconscionable  to  permit  the  board  of  education  to  retain 
the  full  benefit  of  this  work  and  labor  and  not  to  pay  for  it 
what  it  was  fairly  worth. 

The  court  below  found  against  McGreevy.  Whether  the 
court  found  that  no  mistake  was  made,  as  McGreevy 
claimed,  or  whether  the  court  held  that  although  such  a 
mistake  was  made,  yet  that  McGreevy  could  not  recover, 
does  not  appear  from  the  record.  It  may  be  observed, 
however,  that  if  McGreevy  was  mistaken,  as  he  claims  he 
was,  in  that  he  supposed  the  scale  of  the  plans  was  one- 
fourth  of  an  inch  instead  of  one-eighth  of  an  inch  to  the 
foot,  that  that  would  have  resulted  in  just  double  the 
amount  of  labor  that  he  would  have  to  perfom,  and  if  he 
had  amended  his  bid  according  to  such  mistake,  his  bid 
then,  instead  of  being  $1800,  would  have  been  double  the 
amount  of  the  original  bid,  to-wit,  $2430,  the  original  bid 
being  $1215.00.  But,  after  these  bids  were  opened,  at  this 
meeting  of  the  board  and  McGreevy's  bid  had  been  accepted 
and  he  had  learned  the  contents  of  all  the  other  bids  and 
had  seen  that  the  next  highest  bid  above  his  was  $1875.00, 
he  then  asked  leave  to  amend  his  bid,  not  to  make  it  $2430, 
bat  to  make  it  $1800,  which  is  just  a  little  under  the  lowest 
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bid  above  bim,  to- wit,  $75  lower  tban  the  bid  of  Mr.  De- 
vault.  The  circumstauces  were  gueh  that  the  court  might 
have  thought  that  Mr.  McGreevy  did  not  make  such  a  mis- 
take in  his  calculations  as  he  claims  he  did,  but  that  after 
he  discovered  that  he  was  more  than  $600  lower  than  any 
other  bid,  that  he  concluded  that  he  had  made  an  unfortun- 
ate bid,  and  desired,  if  possible,  to  be  permitted  to  amend  it 
and  raised  it  some  $600,  if  that  would  be  permitted  by  the 
board. 

But,  if  McGreevy  did  make  the  mistake  that  he  claims 
he  did,  did  the  board  have  the  authority  to  permit  him  to 
amend  this  bid,  under  the  statutes  of  the  state  and  the  de- 
cisions of  our  supreme  court? 

After  examining  the  authorities  and  considering  the 
question,  we  are  of  the  opinion  that  the  board  did  not  have 
such  authority  in  this  case.  As  we  understand  the  rule,  to 
permit  the  amendment  of  a  bid  that  has  been  opened  and 
after  the  bidder  has  seen  the  other  bids — to  permit  an 
amendment  then,  on  account  of  a  mistake,  it  must  be  a  mis- 
take  that  appears  upon  the  face  of  the  bid.  There  is  no 
mistake  appearing  on  the  face  of  this  bid:  it  is  just  a  plain 
bid  to  do  this  work  for  $1215,  without  reciting  any  calcula- 
tions, but  just  the  mere  words:  "Excavation,  $1215.00." 

Upon  this  question,  Beaver  v.  Trustees,  etc.,  19  Ohio 
St.,  97,  is  in  point.  That  was  a  mandamus  case  to  be 
sure,  but  it  seems  to  us  that  the  same  principle  would  apply 
and  the  same  reasons  exist  for  refusing  a  bidder  to  amend 
his  bid  in  a  case  of  this  kind  as  in  a  case  of  that  kind,  and 
the  supreme  court,  in  the  syllabus,  say: 

''Where,  under  the  act  of  April  Sd,  1868,  *  prescribing 
the  duties  of  directors,  trustees,  eto.,  to  whom  is  confided 
the  duty  of  devising  and  superintending  the  erection,  etc., 
of  any  state  institution',  etc.  (S.  &  S.,  637),  the  trustees 
of  the  institution  for  the  blind  proceed  regularly  in  all  re- 
spects in  accordance  with  law  to  advertise  for  sealed  pro- 
posals, to  be  filed  within  a  day  named,  for  the  furnishing 
of  specified  labor  and  materials  towards  the  erection  of  a 
state  institution  for  the  blind,  it  is  their  duty  to  award  the 
contract  for  the  furnishing  of  such  labor  and  materials  to 
such  person  or  persons  who  shall  so  offer  the  same  at  the 
lowest  price  and  give  the  requisite  security,  provided   sncb 
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price  is  not  in  excess  of  the  preliminary  estimates   required 
by  said  act. 

"In  such  case,  after  the  day  limited  for  the  filing  of  pro- 
posals, and  after  the  same  have  been  opened,  the  trustees 
are  invested  with  no  discretion  to  permit  an  amendment  or 
alteration  of  any  such  proposal  on  accouunt  of  any  alleged 
mistake  therein,  unless  the  fact  of  such  mistake  and  the 
requisite  data  for  correcting  the  same  are  apparent  on  the 
face  of  the  proposals." 

And  the  supreme  court  say,  on  page  108: 

*'The  proposals  are  to  be  in  writing,  and  sealed;  and  the 
action  of  the  trustees  is  to  be  taken  on  the  basis  of  what 
those  proposals  are  found  tu  be  when  opened,  and  not  on 
what  they  may  have  been  intended  to  be,  but  are  not.  To 
hold  otherwise  would  be  to  nullify  ur  reverse  the  evident 
policy  of  the  statute,  and  to  render  possible  and  easy  the 
exercise  of  such  favoritism  by  the  trustees  towards  particular 
parties  as  it  is  the  obvious  policy  and  intention  of  the 
statute   to  render  impossible." 

In  this  case  no  claim  was  made  that  there  was  any  collu« 
sion  or  fraud  between  the  board  of  education  and  Mr.  Mc« 
Greevy,  or  any  intentional  impropriety  on  the  part  of  the 
board  of  education — there  is  no  claim  of  that  kind  made — 
and  without  reading  farther  from  this  opinion — for  the 
question  is  argued  at  some  length  by  the  court — it  was  held 
in  that  case,  where  a  party  claimed  that  he  had  omitted  from 
his  bid  certain  labor  that  he  intended  to  include  in  his  bid, 
that  after  the  bids  had  been  opened,  the  mistake  not  appear- 
ing on  the  face  of  the  bid,  nor  the  data  for  the  correction 
of  it  appearing  upon  the  face  of  it,  the  bid  could  not  be 
amended. 

Being  of  the  opinion  that  this  bid  could  not  be  amended, 
is  the  plaintiff  then  entitled  to  recover  what  the  work  is 
reasonably  worth?  It  is  claimed  by  plaintiff  in  error  that 
although  the  board  had  no  right  to  permit  him  to  amend 
his  bid,  the  contract  having  been  executed  and  the  work 
having  been  performed,  that  he  ought  to  be  paid  therefor. 
To  hold  otherwise  it  is  urged  would  result  in  hardship  to 
this  plaintiff.  The  rule  is  well  settled  that  a  municipal 
corporation  or  a  board  thereof,  has  such  powers  and  such 
powers  only  as  are  conferred  upon  such  corporation  or  such 
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board,  by  law.  If  a  board  or  corporation  is  authorized  to 
make  a  contract  for  building,  or  for  any  other  purpose  and 
is  required  to  conform  to  certain  things  before  making 
such  a  contract,  in  order  to  make  such  a  contract  those 
things  designated  by  the  law  of  the  state  must  be  complied 
with,  and  such  conditions  are  strictly  construed  in  favor  of 
the  taxpayers  of  a  municipal  corporation  and  against  the 
right  of  such  corporation  or  such  board,  to  make  such  a 
contract.  Those  who  deal  with  boards  and  with  municipal 
corporations  are  supposed  to  know  what  powers  they  have  in 
the  way  of  making  contracts. 

This  very  question  we  think  has  been  disposed  of  by  the 
supreme  court  of  this  state.  This  statute  prescribes  cer- 
tain things  that  this  board  must  do  to  enter  into  a  valid 
contract:  it  must  advertise  for  bids  for  four  weeks;  they 
must  be  filed  with  the  board;  they  must  be  opened  public- 
ly, and  the  contract  must  then  be  awarded  to  the  lowest 
responsible  bidder.  Mr.  McGreevy  was  never  a  bidder  on 
this  work  for  S1800,  under  and  within  the  meaning  of  the 
statute;  he  never  filed  a  legal  bid  of  SI 800;  he  filed  a  bid 
for  tl215,  which  he  afterwards  destroyed  or  refused  to  be 
bound  by,  on  account  of  this  alleged  mistake.  He  was 
then  permitted,  after  h<)  had  seen  the  other  bids,  to  file  a 
new  bid  for  S1800;  without  advertising,  a  bid  that  was  not 
sealed,  a  bid  that  he  was  permitted  to  file  after  he  had  seen 
the  other  bids,  a  bid  that  was  S75  under  the  lowest  bid,  so 
that  he  still  was  the  lowest  bidder.  Now,  although  there 
is  no  claim  here  that  there  was  any  collusion  or  fraud 
on  the  part  of  the  board,  they  were  anxious  to  have  this 
work  done  and  get  along  with  it  as  rapidly  as  possible,  and 
they  directed  this  change  to  be  made;  yet,  to  recognize  the 
authority  of  a  board  to  permit  such  a  thing  as  that,  it  will 
be  readily  seen  would  open  a  door  to  favoritism  and  im- 
proper courses  of  conduct  which  stiould  not  be  opened  by 
the  courts,  and  it  was  intended  by  this  statute  and  similar 
statutes  to  guard  against  anything  of  that  character.  In 
Lancaster  v.  Miller,  58  Ohio  St.,  658,  the  supreme  court 
say,  in  the  syllabus: 

''A  contract  entered  into^by  a  municipal  corporation  by 
which,  in  its  own  behalf,  it  undertakes  to  pay  for  the  con- 
struction of  a  sewer  in  one  of  its  streets  the  cost  of   which 
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exceede  five  hundred  dollars,  imposes  do  valid  obligatioD  on 
the  corporation,  unless  it  bas  advertised  for  bids  according 
to  the  reqairements  of  section  2303,  Revised  Statutes. 

**Nor  will  such  contract  impose  on  the  corporation  a  valid 
obligation  even  if  bids  were  advertised  for  pursuant  to  said 
section  2303,  unless  the  auditor,  or  clerk,  of  the  corpora- 
tion, as  the  case  maj  be,  'shall  first  certify  that  the  money 
required  for  '^that  purpose  is  in  the  treasury  to  the  credit 
of  the  fund  from  which  it  is  to  be  drawn, ^  etc.,  as  required 
by  section  2702,  Revised  Statutes. 

'*  Where  either  of  such  requirements  has  been  omitted, 
the  municipality  will  not  by  the  acts  of  its  ofiScers  be 
estopped  to  set  up  such  omission  as  a  defense  to  an  action 
brought  against  it  on  such  contract." 

And  the  court  says,  on  page  575  of  their  opinion: 

'*The  evils  against  which  these  restrictive  statutes  are 
directed  are  municipal  extravagance  and  the  negligence  and 
indifference  of  municipal  ofiScers.  They  were  designed  for 
the  protection  of  municipal  taxpayers,  generally,  as  well  as 
to  guard  against  excessive  special  assessments  against  prop- 
erty to  pay  for  local  improvements.  ♦  ♦  *  Contracts 
made  in  violation  of  these  statutes  should  be  held  to  impose 
Qo  corporate  liability.  Persons  who  deal  with  municipal 
bodies  for  their  own  profit  should  be  required  at  their  peril 
to  take  notice  of  limitations  upon  the  powers  of  those  bodies 
which  these  ntatutes  impose. 

*'The  corporation  should  not  be  estopped  by  the  acts  of  its 
officers  to  set  up  these  statutes  in  defense  to  contracts  made 
in  disregard  of  them.  It  would  be  idle  to  enact  those  stat- 
utes, and  afterward  permit  their  practical  abrogation  by 
neglect  or  other  misconduct  of  the  ofiScers  of  the  munici- 
pality." 

Another  case  is  a  decision  of  the  supreme  court  in  Bucb- 
anan  Bridge  Oo.  v.  Campbell  et  al.,  60  Ohio  St.,  406, 
which  went  to  the  supreme  court  from  Fulton  county,  where 
the  county  commissioners  had  contracted  to  have  a  bridge 
erected,  and  it  had  been  built  in  the  county  and  was  being 
need,  but  the  contract  for  the  bridge  had  not  been  made 
according  to  the  statutes  governing  such  cases,  and  the  su- 
preme court  held  that  not  only  was  the  contract  void,  but 
there  could  be  no  recovery  had  for  the  value  of  the  bridge. 
The  syllabus  of  the  case  is  this: 
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**A  contiact  made  by  cotintj  cominisBioDers  for  the  pur- 
chase and  erection  of  a  bridge  in  violation  or  disregard  uf 
the  statutes  on  that  subject,  is  void,  and  no  recovery  can  be 
had  against  the  county  for  the  value  of  such  bridge.  Courts 
will  leave  the  parties  to  such  unlawful  transaction  where 
they  have  placed  themselves,  and  will  refuse  to  grant  relief 
to  either  party." 

In  the  last  paragraph  of  the  opinion,  the  court,  say: 

'*The  answer  to  this  is  that  the  commissioners  had  no 
power  to  bind  the  county  in  that  way  and  to  allow  such  a 
course  to  be  pursued  would  permit  the  evasion  of  the  stat- 
ute. The  contention  in  this  case  is  not  as  to  the  amount 
to  be  paid  for  the  bridge,  but  whether  the  county  shall  pay 
at  all,  To  say  that  the  commissioners  accepted  the  bridge, 
and  retained  it,  and  promised  to  pay  what  it  is  reasonably 
worth,  does  not  aid  the  plaintifiF.  The  commissioners  cannot 
purchase  supplies  upon  the  reasonably  worth  plan,  and  no 
one  if  permitted  to  deal  with  them  on  that  plan.  The  stat- 
ute is  the  only  authority  and  guide  for  both  parties.  In 
this  case  tjoth  parties  have  acted  in  disregard  of  the  statute, 
and  the  court  will  leave  them  where  they  have  placed  them- 
selves, and  refuse  to  aid  either.*' 

The  whole  question  is  fully  discussed  in  the  opinions  in 
these  two  cases.  It  is  clear  to  us  that  this  contract 
was  entered  into  without  any  authority  of  law*  and  in 
violation  of  this  statute,  and  that  the  contract  is  therefore 
void.  No  contract  having  been  made  such  as  is  authorized 
by  law,  there  can  be  no  recovery  either  upon  the  contract 
or  for  the  value  of  the  work  and  labor  that  was  performed 
under  and  pursuant  to  the  contract.  While  this  rule  may 
work  hardship  in  particular  instances  or  cases,  no  other  rule 
would  subserve  the  public  welfare,  and  to  hold  otherwise 
would  practically  nullify  this  and  similar  statutes.  For 
these  reasons  the  judgment  of  the  court  of  common  pleas 
will  be  affirmed. 

P.  A.  Gahan,  for  Plaintiff  in  Error. 

A.  A,  Mills,  Julian  H,  Tyler ,  M.  R,  Brailey^  Chas.  S» 
Northrup^  for  Defendant  in  Error. 
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(Sixth  Cirouit— Laoas  Co.,  O.,  Circuit  Court-- Jan., Term,  1900.) 
Before  Haynes,  Parker  and  Hull,  JJ. 
HERMINA  RUSSELL  v.  OLIVER  P.  HARPEL. 

Buildina  Restrictiona— Validity— 
{I).  Building  restriotions  whereby  grantees  are  prohibited 
from  the  erection  of  houses  within  twenty  feet  of  the 
street,  are  valid  and  a  grantor  is  bound  thereby  if  his 
grantee's  deed  contains  such  a  covenant  although  his  own 
deed  contains  no  such  restriction. 

Same — Enforcement  witfiin  discretion  of  court — 
(2).  The  enforcement  of  building  restrictions  in  deeds  is 
somewhat  a  matter  of  discretion  with  the  courts.  If  the 
neighborhood  has  so  changed  that  a  building  restriction 
h<is  become  valueless  to  property  owners,  equity  will  not 
enforce  it. 

Same — Diligence  required— 
(3).    Equity  requires  diligence  in  this  class  of   cases   and   ac- 
quiescence in  a  violation  of  the  covenant  is  sufficient  to  de- 
feat   the    application,    since    every    relaxation    permitted 
amounts,  pro  tanto,  to  a  disaffirmance  of  the  obligation. 

Sam^ — When  injunction  will  not  be  granted. 
(4).  Under  these  rules  an  injunction  should  not  be  granted  in 
favor  of  a  property  owner  who  has  permitted  an  adjoining 
house  to  be  erected  less  than  twenty  feet  from  the  street  in 
violation  of  the  buildin|2;  restriction,  and  who  has  also  per- 
mitted, without  objection,  sixteen  other  houses  in  the 
same  block  to  be  erected  in  violation  of  such  restriction, 
especially  where  it  appears  that  the  adjoining  lot  owner 
sought  to  be  enjoined  has  already  expended  several  hun- 
dred dollars  on  a  dwelling  erected  within  the  terms  of  the 
building  restriction  except  in  that  its  porch  and  bay  win- 
dow are  less  than  twenty  feet  from  the  street. 

Appeal  from  the  Conrt  of  Common  Pleas  of  Lucas  oonntyi 
Ohio. 

9 

Hull,  J. 

This  oase  oomus  into  this  court  on  appeal  from  the  oom- 
moD  pleas  court.  It  is  an  action  for  an  injunction  against 
the  defendant.  In  her  petition  plairtiff  claims  that  she  is 
the  owner  of  a  certain  lot  in  what  is  oalled  the  Second  Ex- 
tension of  the  Fair  Ground  addition  to  the  city  of  Toledo, 
being  lot  No.  720,  fronting  un  Lincoln  avenue;  that  she  ao- 
qaiied  her  title  from  Robert  MoCasky;  that  the  defendant 
ii  the  owner  of  the  adjoining  lot  on  said  avenue;  that  this 
property  was  all  held  originally  and  prior  to  the  time  of  the 
title  to  these  lots  being  uoquired  by  the  plaintiff  and  de- 
fendant, by   John   R.  B.  Ransom,  who  made  the  deeds  of  it 
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to  different  parties,  iDolading  MoGasky,  plaintiff's  grantor, 
and  Mr.  E.  W.  Tolerton,  from  whom  the  defendant  acquired 
his  title.  That  in  those  deeds  there  arn  restriotions  in  re- 
gard to  the  building  of  houses  nn  the  lots  on  Lincoln  Avenue 
nearer  than  twenty  feet  from  said  street.  The  restriction 
in  the  deed  from  MoGasky  to  the  plaintiff  is  in  the  follow- 
ing language: 

*No  residence  or  dwelling  house  or  other  building  shall  at 
any  time  within  said  period  of  ten  years  be  erected  or  built 
wholly  or  partly  on  the  property  herein  conveyed,  nearer  to 
the  street  line  than  twenty  feet, or  costing  less  than  $1000.00 
exclusive  of  all  other  buildings  and  improvements  upon  each 
and  every  lot  herein  conveyed.  Each  and  all  the  conditions 
and  covenants  aforesaid  shall  run  with  and  bind  the  land 
hereby  conveyed  and  every  part  thereof  and  be  binding  up- 
on persons  who  sball  be  the  owners  thereof,  during  the  said 
period  of  ten  years.  By  accepting  this  deed  the  said  party 
of  the  second  part  hereby  binds  himself, his  heirs,  executors, 
administrators  and  assigns,  to  observe  all  the  conditions 
hereinbefore  mentioned  as  fully  as  though  he  himself  and 
thev  themselves  had  signed  these  presents." 

The  plaintiff  claims  that  the  deJendant  is  bound  also  by 
this  same  restriction,  although  in  the  deed  conveying  de- 
fendant's lot  to  him  there  is  no  such  restriction, that  being 
a  warranty  deed  from  Mr.  Tolerton,  who  derived  his  title 
from  Ransom,  the  common  grantor,  but  there  being  the 
same  restriction  in  the  deed  from  Ransom  to  Mr.  Tolerton 
that  there  is   in   the  deed   of  plaintiff. 

The  plaintiff  claimed  that  the  defendant  was,  at  the  time 
of  the  commencement  of  this  action,  building  a  house  on  the 
adjoining  lot,  to-wit,  lot  No.  721,  on  Lincoln  avenue;  that 
portions  of  this  house  are  within  ten  feet  of  the  street;  that 
a  bay-window  on  it  is  within  about  fifteen  feet  from  the 
street — the  part  within  ten  feet  being  the  porch.  The  body 
of  the  house  itself — that  is  the  foundation  wall— is  not  near- 
er than  twenty  feet  of  the  street.  The  action  was  com- 
menced by  the  plaintiff  in  November  last,  and  at  the  time 
the  house  of  defendant  was  partially  constructed;  the  exca- 
vation had  been  made,  the  foundation  walls  were  up,  the 
studding  and  some  of  the  siding,  and  perhaps  it  was  all 
covered  with  the  roof-boards.  The  shingles  were  not  on, 
but  some  other  things  had  been  done  towards  the  construo* 
tion  of  the  house,  several  hundred  dollars  having  been  ex- 
pended in  that  direction. 

Tbedefendant  claims  that  the  plaintiff  stood  by  and  per- 
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mitted  him  to  bAgin  the  ooDstruotioD  of  this  hoase  and 
oarry  it  forward  as  I  have  described,  and  that  it  woald  be  in- 
equitable now  to  enjoin  him  and  require  him  to  move  the 
house  back  to  the  twenty-foot  line. 

The  action  oame  before  this  oourt  first  at  the  last 
term,  on  a  motion  to  suspend  the  order  of  the  oourt 
of  oommon  pleas  overruling  a  motion  to  dissolve  the 
temporary  injunotion  and  this  motion  was  granted  by  the 
oirouit  oourt,  the  testimony  upon  that  hearing  showing 
that  it  would  be  impossible  in  any  event  for  the  house  to  be 
moved  in  the  condition  it  was  then;  that,  if  it  was  to  be 
moved  at  all,  it  would  be  neoessary  to  oarry  the  house  fur- 
ther on  towards  completion  than  it  then  was,  and  since  that 
time  the  work  has  progressed  to  some  extent  toward  the 
completion  cf  the  house. 

The  defendant  claims  further,  that  the  plaintiff  being  the 
owner  of  this  lot  and  interested  in  this  restriction  along 
with  others,  permitted, without  objection,  other  houses  to  be 
built  upon  this  street  nearer  than  twenty  feet  from  the  street, 
and  permitted  a  house  to  be  built  upon  the  other  side  of  her 
lot  within  only  about  fourteen  feet  from  the  street,  and  that 
for  that  reason  it  would  be  inequitable  now  to  enforce,  by 
mandatory  injunction,  this  restriction  against  this  defend- 
ant. There  was  considerable  testimony  offered  in  the  oase^ 
and  the  case  was  very  fully  argued. 

Such  restrictions  as  this  one  have  been  upheld  generally 
by  the  courts  as  a  valid  restriotion— one  which  the  owners  of 
the  property  have  a  right  to  agree  upon,  and  if  such  a  re- 
striction is  made,  it  is  generally  held  that  the  grantee  to  a 
deed  containing  such  a  covenant  is  bound  by  it,  and  that 
the  grantee  is  bound  if  his  grantor's  deed  contains  such  a 
restriction — such  is  the  weight  of  authority. 

It  seems  that  this  property  was  originally  held  in  trust  by 
Mr.  Ransom,  for  MuCasky,  Tolerton  and  others,  including 
Ransom  himself,  the  property  having  been  purchased  along 
in  1895, and  the  title  taken  by  Mr.  Ransom  in  trust  for  these 
other  parties.  This  property  was  platted, ha vin^r  been  in- 
olnded  in  a  larger  tract,  and  a  large  number  of  lots  sold  and 
ooiiYeyances  made  by  Ransom;  and  finally,  in  '08  or  '99,  the 
lota  which  were  left  unsold  were  partitioned  between  the 
real  owners,  deeds  being  made  by  Ransom  to  them,  and 
a  deed  of  lot  721  was  made  to  Mr.  Tolerton  in  1899. 

Mr.  Tolerton  was  a  witness  here,  and,  although  the  deed 
by  Ransom  to  him  contains  this  same  restriction,  he  testi- 
fied that  he  had  no  knowledge  of  it  at  the  time  the  deed  was 
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delivered  to  bim;  that  he  had  never  been  ooDsnlted;  that  he 
had  never  agreed  to  enob  a  restriotion  and  did  not  know 
there  was  snob  a  restriotion  in  bis  deed  until  about  the  time 
this  action  was  oommenoed.  The  defendant  got  bis  deed 
from  Mr.  Tolerton  in  July,  1899,  and  soon  after  that  time 
oommenoed  the  oonstruotion  of  this  house — in  the  following 
month.  It  is  a  frame  bouae^aud  was  intended  to  cost  about 
$2,600.  Aooording  to  the  testimony,  at  the  time  defendant 
began  the  oonstruotion  of  bis  house  he  bad  no  actual  knowl- 
edge that  there  was  any  suoh  restriotion  in  the  deed  of  his 
grantor,  Mr.  Tolerton,  there  being  none  in  the  deed  made 
to  defendant  by  Mr.  Tolerton.  Some  time  after  he  had 
started  the  bouse,  be  was  told,  by  a  man  who  was  working 
for  bim,  that  he  had  beard  there  was  some  suoh  restriotion 
in  the  deeds,  but  be  bad  no  aotual  knowledge  of  it  until 
about  the  time  of  the  oommenoement  of  this  action,  when 
be  was  interviewed  by  the  attorney  for  the  plaintiff.  At 
that  time,  the  bouse  being  in  the  condition  that  I  have 
stated,  be  had  expended  several  hundred  dollars  upon  it  in 
doing  the  work  of  construction. 

The  plaintiff,  according  to  the  testimony  contained  in 
her  deposition,  li^es  about  six  blocks  away  from  this  house. 
She  saw  the  bouse  going  up,  soon  after  it  was  started — only 
living  that  distance  away— -but  she  was  not  on  this  street, 
and  testifies  that  she  did  not  know  vbat  the  house  was  with- 
in the  proscribed  line  until  a  short  time  before  this  action 
was  commenced.  She  did  know,  however,  that  the  house 
was  going  up,  being  built  upon  this  lot.  The  testimony 
shows  that  after  the  plaintiff  purchased  her  lot,  in  1897,  a 
bouBH  was  built  on  the  other  side  of  her  lot,  only  fourteen 
feet  from  the  street  line,  and  that  the  plaintiff  made  no  ob- 
jection in  any  way  to  the  building  of  that  house.  According 
to  the  testimony  there  are  only  two  of  the  eighteen  houses 
in  this  block  on  Lincoln  avenue  that  are  within  the  twenty- 
foot  limit:  one  is  18  feet  from  the  street;  another  16  feet; 
one  17,  another  16  feet  and  10  inches,  and  the  house  on  the 
other  side  of  plaintiff's  lot  is  14  feet  and  one  inch,  and  the 
others  at  different  distances  from  the  street,  and  only  two 
of  them, according  to  the  testimony, are  twenty  feet  from  the 
street:  and  this  means  the  body  of  the  bouse  itself,  not 
porches  or  projections.  So  it  appears  from  the  testimony 
that  so  far  as  this  block  is  oonoerued,  on  Lincoln  avenue^ 
this  twenty-foot  restriction  has  been  practically  disregarded 
by  the  persons  building  houses  in  the  block  and,  until  this 
action  was  commenced,  no  objection  was  made  by  the  plain- 
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tiff  to  the  ooDstraotioQ  of  a  honse  in  this  block  less  than 
twenty  feet  from  the  street  line,  although  sixteen  houses  had 
been  so  built. 

Prior  to  the  oommenoement  of  this  action,  an  action  had 
been  commenced  by  a  Mr.  Sterling,  to  enjoin  the  defendant 
from  the  construction  of  this  house  and  for  a  mandatory 
writ  requiring  him  to  move  it.  Mr.  Sterling  owned  a  lot  on 
the  other  side  of  defendant's  lot.  But  that  injunction  was 
dissolved  by  the  court  of  common  pleas  because  Mr.  Sterl- 
ing's house  was  less  than  twenty  feet  from  the  street  line,and 
he  could  not  be  heard  to  complain.  Soon  after  that  this  ac- 
tion was  commenced  by  the  plaintiff. 

Under  this  state  of  facts,  ought  a  court  of  equity  to  en- 
join this  defendant,  on  the  application  of  this  plaintiff,  from 
continuing  the  construction  of  this  house  and  to  require 
him,  by  a  mandatory  writ,  to  remove  what  he  has  construct- 
ed? The  house  itself  is  twenty  feet  from  the  street  line, but 
the  porch  Und  bay  window  are  nearer  to  the  street. 

From  an  examination  of  the  authorities  that  have  been 
cited  by  counsel,  we  conclude  that  it  is  somewhat  a  matter 
of  discretion  with  a  court  of  equity  whether  a  restriction  of 
this  kind  be  enforced  in  favor  of  a  particular  person  who  is 
affected  thereby,  or  not;  that,  if  the  nature  of  the  neighbor- 
hood has  so  changed  that  the  restriction  has  become,  to  a 
great  extent,  valueless  to  the  owners  of  the  property  there, 
it  may  not,  in  the  exercise  of  this  discretion,  be  enforced  by 
a  court  of  equity.  A  contract  will  not  be  required  to  be 
specifically  performed  by  a  court  of  equity  where  such  per- 
formance would  be  inequitable  or  unconscionable. 

The  case  of  Rowland  v.  Miller,  189  N.  Y.  98,  is  cited  by 
the  plaintiff,  and  the  restriction  in  it  was  against  certain 
businesses  and  occupations  being  carried  on  upon  the  prop- 
erty.    The  court  say,  on  page  102: 

"It  cannot  be  doubted  that  the  business  of  the  Taylor 
Company  was,  within  this  definition,  offensive  to  the  neigh- 
boring residents.  People  of  ordinary  sensibilities  would  not 
willingly  live  next  to  a  lot  upon  which  such  business  was 
carried  on." 

The  violation  of  the  covenant  in  this  case  was  the  use  of 
a  building  for  an  undertaking  establishment,  and  one  of  the 
rooms  was  used  for  the  dissection  of  dead  bodies;  and  it  is 
held  that  under  the  restriction  in  that  case  plaintiff  was  en- 
titled to  an  injunction.  The  court  say,  on  page  108,  refer- 
ring to  the  plaintiff: 

She  has  never  violated  the  agreement  herself,  or  oon- 
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sented  to  or  authorized  or  enooaraged  its  violation  by  otbere. 
Id  order  to  have  the  benefit  of  the  agreement,  she  is  not 
obliged  to  sne  all  its  violators  at  onoe.  She  may  proceed 
against  them  seriatim,  or  she  may  take  no  notioe  of  the 
violations  of  the  agreement  by  business  carried  on  remotely 
from  hei  resideuoe,  and  enforce  it  against  a  business  speci- 
ally offensive  to  her  by  its  proximity." 

In  the  case  at  bar,  plaintiff  permitted  a  house  to  be  con- 
structed upon  the  other  side  of  this  lot,  adjoining  her  lot, 
only  fourteen  feet  from  the  street  line.  It  is  not  a  case 
like  Riland  v.  Miller,  supra,  where  it  may  be  said  that  the 
plaintiff  herself  has  not  permitted  any  one  else  to  violate 
this  agreement;  but,  without  objection  she  permitted  this 
house  to  be  constructed  within  that  distance  from  the  street, 
and,  without  objection,  has  permitted  sixteen  houses  to  be 
constructed  in  this  block  nearer  than  twenty  feet  from  the 
street. 

The  case  cited  by  counsel  for  the  plaintiff,  Isham  \.  Mat- 
chett,18  C.C,  888,  a  decision  of  the  Circuit  Court  of  Cuya- 
hoga county,  we  do  not  think  is  decisive,  in  any  respect,  of 
the  question  involved  here.  In  that  case  there  was  a  restrio- 
tion  against  the  construction  of  certain  buildings  upon  cer- 
tain property.     The  first  paragraph  of  the  syllabus  is: 

''A  restriction  in  a  deed  that  there  shall  be  no  buildings 
erected  on  the  property  costing  less  than  $1500,  applies 
not  only  to  the  first  building  erected  on  the  land,  but  to 
any  other  building  thereafter  erected  on  the  ground.  Hence 
the.  erection  and  maintenance  of  one  building,  costing 
$6000,  will  not  authorize  the  owner  to  erect  another  build- 
ing, costing  less  than  $1600. 

The  defendant  in  that  case  built  a  barn  within  seventeen 
feet  of  the  street  and  made  preparation  to  have  the  filth 
from  the  barn  deposited  in  front  thereof,  and  this  upon  a 
residence  street,  and  he  was  enjoined  by  the  circuit  court 
of  Cuyahoga  county  and  ordered  to  remove  the  barn.  Pos- 
sibly he  might  have  been  without  any  restriction  whatever 
in  his  deed. 

Trustees,  etc.  v.  Thatcher,  87  N.  Y.  at  page  81  dis- 
cusses quite  fully  this  question  of  restrictions  of  this 
character.  The  court  say  in  the  first  paragraph  of  the  syl- 
labus: 

*'While  a  court  of  equity  had  jurisdiction  to  enforce  the 
observance  of  covenants  made  by  an  owner  of  land  in  a 
city  with  an  adjoining  owner,  in  consideration  of  similar 
reciprocal  covenants  on  the  part  of  the  latter,  restricting 
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thu  DBe  of  the  lands  to  the  parpoaes  of  private  lesidenoea, 
the  ezeroise  of  this  authority  iu  withic  its  discretion;  and 
where  there  has  been  snoh  change  in  the  oharaoter  of  the 
neighborhood  as  to  defeat  jbhe  objects  and  purposes  of  the 
agreement,  and  to  render  it  inequitable  to  deprive  such  own- 
er of  the  privilege  of  conforming  his  property  to  that  char- 
acter, such  relief  will  not  be  granted." 

And  the  question  is  fully  discussed  in  the  opinion  of  the 
court.     The  court  say,  on  page  817: 

'It  certainly  is  not  the  doctrine  of  courts  of  equity,  to 
enforce,  by  its  peculiar  mandate,  every  contract,  in  all  cases, 
even  where  specific  execution  is  found  to  be  its  legal  inten- 
tion and  effect.  It  gives  or  withholds  such  decree  according 
to  its  discretion,  in  view  of  the  circumstances  of  thecase,and 
the  plaintiff's  prayer  for  relief  is  not  answered,  where,  un- 
der those  circumstances,  the  relief  he  seeks  would  be  in- 
equitable." 

Amerman  v.  Deane,  182  N.  Y.  855,  lays  down  the  same 
doctrine  in  similar  language.  I  read  the  brst  paragraph  of 
the   syllabus: 

''Where  the  owner  of  lands  in  a  city  has  laid  it  out  into 
lots,  which  are  sold  to  different  purchasers,  each  ccnveyance 
containing  covenants  on  the  part  of  the  grantee  running 
with  the  land  restricting  the  use  thereof  to  the  purposes  of 
a  private  residence,  or  prohibiting  the  erection  thereon  of 
certain  specified  structures,  while  a  court  of  equity  has 
power  to  enforce  the  performance  of  these  covenants,  the 
exercise  of  this  authority  is  within  its  discretion,  and  where 
there  has  been  such  a  change  in  the  character  of  the  neigh- 
borhood as  to  defeat  the  objects  and  purposes  of  the  cove- 
nants and  to  render  it  inequitable  to  deprive  a  grantee  or 
his  successors  in  title  of  the  privilege  of  conforming  his 
property  to  that  character,  such  relief  will  not  be  granted, 
and  in  lieu  thereof  damages  may  be  allowed." 

And  the  court  say,  on  pages  859  and  860: 

''In  High  on  Injunctions  (§22),  it  is  said,  if  it  is  appar- 
ent upon  an  application  for  an  injunction,  that  the  relief 
sought  is  disproportioned  to  the  nature  and  extent  of  the 
injury  sustained,  or  likely  to  be  sustained,  the  court  will  de- 
cline to  interfere.  And,  again  at  section  1158,  where  the 
character  and  condition  of  the  adjoining  lands,  with  refer- 
ence to  that  conveyed,  have  so  changed  as  to  render  the  re- 
striction in  the  conveyance  inapplicable,  according  to  its 
true  intent  and  spirit,  a  court  of  equity  will  not  interfere 
by  injunction  to  prevent  a  breach  of  the  covenant,  but  will 
leave  the  party  aggrieved  to  his  remedy  at  law." 
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Also  Orne  v.  Friedeuberg  fit  a),  148  Pa.  St.,  48,  where  the 
supreme  court  of  PeiiDsylvaDia  say,  in  the  syllabus: 

''Piaiutiff  filed  a  bill  for  a  mandatory  iDJunction  restraio- 
ing  the  maiuteDanoe  of  oertaii)  struotures  upon  an  adjoining 
lot,  in  violation  of  rentriotive'  conditions  imposed  on  con- 
veyance of  defendant's  lot  in  1825.  All  the  structures  com- 
plained of  were  in  full  view  upon  the  lot  for  many  years 
before  the  bill  was  filed: 

**1.  A  chancellor  does  not  interfere  by  way  of  mandatory 
injunction,  even  though  the  injury  be  clearly  established, 
when  there  has  been  long  continued  delay  in  asserting  the 
right,  and  a  remedy  exists  at  law;  wherefore  the  laches  of 
the  plaintiff  defeated  his  right  to  the  relief  by  injunction 
asked  for. 

"2.  Moreover,  there  had  been  such  a  change  of  surround- 
ings in  the  neighborhood,  in  the  character  of  the  improve* 
ments,  and  in  the  purposes  to  which  they  were  applied  aa 
might  well  have  been  deemed  sufiioient  to  justify  a  chancel- 
lor in  refusing  to  restrain  the  violation  of  building  restric- 
tions such  as  were  complained  of. 

*'8.  The  plaintiff  might  have  bxought  his  action  at  law,  or 
he  might,  as  he  did,  file  his  bill  for  an  injunction.  While, 
for  the  reasons  given,  he  was  not  entitled  to  an  injunction, 
he  may  still  sue  at  law  and  recover  damages,  if  he  can  show 
he  has  sustained  any." 

The  question  is  discussed  in  High  on  Injunctions,  seo's. 
1168  and  1150,  and  the  general  law  laid  down  substantially 
as  it  is  in  these  caseii  to  which  I  have  referred.  Sec.  1158 
reads  as  follows: 

''To  warrant  relief  by  injunction  in  the  case  of  a  covenant 
restricting  erections  upon  the  premises  conveyed,  it  is  not 
essential  that  the  plaintiff  should  show  any  actual  damage 
resulting  from  the  breach  of  covenant  of  which  he  com- 
plains, and  if  a  clear  breach  be  shown,  equity  may  interpose 
its  preventive  aid  regardless  of  the  question  of  damage, 
since  the  covenantee  is  entitled  to  the  benefit  of  his  coven- 
ant. And  in  such  a  case,  the  purchaser  having  erected 
buildings  beyond  a  line  fixed  by  the  covenant,  it  is  proper 
to  grant  the  injunction  in  a  mandatory  form.  So,  too,  the 
jurisdiction  may  be  exercised  to  prevent  the  breach  of  nega- 
tive covenants  on  the  part  of  the  vendor  of  real  estate. 
Thus,  where  the  vendor  haf^  covenanted  in  the  conveyance 
not  to  erect  or  permit  the  erection  of  any  buildings  on  hie 
premises  in  front  of  those  conveyed,  the  erection  of  build- 
ings in  violation  of  the  terms  of  the  agreement  will  he  en- 
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joined.  Where,  however,  the  title  of  the  feoffor,  or  of 
those  deriving  their  title  under  him,  have  so  changed  the 
oharaoter  and  condition  of  the  adjoining  lands,  with  refer- 
ence to  that  conveyed,  as  to  render  the  restriction  in  the 
conveyance  inapplicable  according  to  its  true  intent  and 
spirit,  a  court  of  equity  will  not  interfere  by  injunction  to 
prevent  a  brvaoh  of  the  covenant,  but  will  leave  the  party 
aggrieved  to  his  remedy  at  law." 

I  read  also  a  portion  of  §1159,  as  follows: 

*'Id  considering  applications  for  relief  by  injunction 
against  the  breach  of  restrictive  covenants  contained  in  con« 
veyances  of  real  property,  the  courts  require  due  diligence 
upon  the  part  of  the  plaintiff  seeking  the  relief,  and  laches 
or  acquiescence  on  his  part  in  the  violation  of  the  restrictive 
covenant  will,  ordinarily,  defeat  his  application.  Indeed, 
equity  requires  the  utmost  diligence,  in  this  class  of  cases, 
DpoQ  the  part  of  him  who  invokes  its  preventive  aid,  and  a 
slight  degree  of  acquiescence  is  sufficient  to  defeat  the  ap- 
plicafiion,  since  every  relaxation  which  plaintiff  permits  in 
allowing  erections  to  be  made  in  violation  of  the  covenant 
amounts,  pro  tanto,  to  a  disaffirmance  of  the  obligation." 

This  being  the  law  as  we  gather  it  from  the  authorities, 
it  seems  to  us  that  the  plaintiff  here  ought  not  to  be  granted 
the  relief  which  she  asks  for  in  this  petition.  Having  per- 
mitted a  house  on  the  other  side  of  this  lot  to  be  erected 
within  fourteen  feet  of  the  street,  and  having  pormitted. 
without  objection,  sixteen  houses  in  this  block  to  be  erected 
Dearer  to  the  street  than  twenty  feet,  we  think  it  would  be 
unjust  and  inequitable  and  unconscionable  to  now  permit 
her  to  enjoin  this  defendant  from  building  his  house,  under 
all  these  circumstances,  any  nearer  to  the  street  than 
twenty  feet.  The  house  on  the  other  side  of  plaintiff's  lot 
being  out  to  within  fourteen  feet  of  the  street,  for  defendant 
to  properly  enjoy  his  lot,  it  is  necessary  for  him  to  bring  hii 
house  out  to  some  extent. 

More  than  that,  it  appears  to  us  from  the  evidence  iii  the 
ease,  that  there  is  some  question  at  least  abcut  the  i^ood 
faith  of  the  plaintiff  in  this  action.  After  Mr.  Sterling  had 
been  denied  an  injunction,  then  this  suit  was  commenced. 
The  plaintiff  seem^s  to  have  taken  no  interest  in  the  matter 
until  that  time,  and  the  petition  seems  to  have  been  pre* 
pared  for  her  to  sign  and  file  without  any  action  on  her 
part,  and  the  evidence  and  the  circumstances  of  the  case 
tend  pretty  stronf^ly  to  show  that  Mr.  Sterling  is  the  real 
party  in  interest  in  this  action.    If  that  be  true,  this  plaint- 
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iff  woald  Dot  be  entitled  to  any  relief,  that  Sterling  wai 
not  entitled..  The  injanotion  mnst  be  denied  and  the 
plaintiff's  petition  dismissed  at  the  oost  of  the  plaintiff. 

Ray  &  Cordill,  for  Plaintiff  in  Error. 

Longwell  &  Ramsey,  for  Defendant  in  Error. 


(Sixth  Circuit— Lucas  Co.,0.,  Circuit  Court— Jan.,  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 
MARY  A.  WARD  v.  JAMES  D.  WARD. 

Affidavit— Who  authorized  to  takeSe&s.  5271  and  5264,  R.  S.-r- 
(1).  Section  5271,  Rev.  Stat.,  providing  tbat*'tt)e  ofiOicer  be- 
fore whom  depositions  are  takan  must  not  be  a  relative  or 
attoruey  of  either  party,  or  otherwise  interested  in  the 
event  of  the  action  or  proceeding/^  in  view  of  the  provi- 
sions of  sec.  5264,  Rev.  Stat.,  to  the  effect  that  an  aifidavit 
may  be  taken  by  any  one  authorized  to  take  depositions, 
applies  to  affidavits  as  well  as  depositions.  Therefore,  an 
affidavit  for  an  attachment  taken  before  plaintiff ^s  attorney 
is  insufficient. 

Denial  not  under  oath  not  avaUable-^ 

(2.)  An  oral  dental  not  under  oath  of  an  affidavit,  made  by 
defendant's  attorney  in  support  of  a  motion  to  dissolve  an 
attachment,  made  on  the  hearing  before  the  justice  of  the 
peace,  is  not  a  denial  of  which  the  justice  is  required  to 
take  notice. 
**Attomey*\  aa  used  in  sec.  5271,  defined — 

(8).  An  attorney,  is  one  who  appears  on  behalf  of  another, 
and  it  is  not  necessary  to  bring  such  person  within  the 
provisions  of  the  statutes  above  referred  to,  relative  to 
affidavits,  that  he  should  be  a  member  of  the  bar  or  an 
"attorney  at  law.'' 

Error   to  the  Court  of  Common  Pleas  of  Lucas  connty. 

Hull,  J. 

This  case  comes  into  this  court  upon  petition  in  error 
from  the  judgment  of  the  court  of  common  pleas  affirming 
the  judgment  of  a  justice  of  the  peace.  The  action  was 
commenced  before  a  justice  of  the  peace  of  this  county 
by  thi)  plaintiff  in  error,  Mary  A.  Ward,  against  the  de- 
fendant in  error,  to  recover  {78.00  which  she  claimed  was 
due  her  from  the  defendant.  An  affidavit  for  a  writ  of  at- 
tachment was  filed,  charging  that  the  defendant  was  a  non- 
resident of  the  connty  and  state,  and  an  attachment  was  is- 
sued. A  process  of  garnishment  was  served  upon  a  person 
whom  it  was  claimed  had  money  in  his  hands  belonging  to 
the   defendant.      A    motion   was  filed  by    defendant's  at- 
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torneja  to  discharge  the  attachment,  on  the  grounds:  first, 
that  the  allegations  of  the  original  affidavit  were  untrue; 
second,  that  the  affidavit  was  insufficient;  and  the  justice 
of  the  peace  upon  the  hearing  of  this  motion  discharged  the 
attachment,  and,  the  defendant  being  a  non>resident,  that 
resulted  in  a  dismissal  of  the  action  and  it  was  dismissed 
without  prejudice.  Error  was  prosecuted  to  this  action  of 
the  justice  in  the  common  pleas,  where  the  judgment  of 
the  justice  of  the  peace  was  affirmed,  and  error  is  now  pros- 
ecuted here. 

The  attachment  was  discharged  by  the  justice  upon  the 
ground  that  the  affidavit  was  insufficient,  and  the  only  ques- 
tion raised  here  is,  whether  under  the  evidence  offered  be- 
fore the  justice,  he  was  warranted  in  making  that  order. 

It  is  urged  that  the  affidavit  was  insufficient  because  the 
oath  of  the  plaintiff  was  taken  before  one  H.  C.  Nicholas, 
who,  it  is  claimed,  was  the  attorney  of  the  plaintiff  in  the 
action  below,  and  that  he  was  otherwise  interested  in  that 
action. 

The  bill  of  particulars  before  the  justice  was  drawn  up 
by  Mr.  Nicholas  and  indorsed  by  him  ''H.  0.  NicholaSi 
OounseP'.  The  affidavit,  as  I  have  said,  was  made  before 
M.  Nicholas  as  notary  public.  To  sustain  the  motion  of 
defendant  to  discharge  the  attachment,  an  affidavit  of  the 
attorney  of  the  defendant,  Edward  H.  Bay,  was  filed,  and 
it  is  in  this  language: 

''Edward  H.  Bay  being  duly  sworn  says  that  the  affi- 
davit for  attachment  in  the  above  case  was  made  before  H. 
0.  Nicholas  as  notary  public.  That  said  Nicholas  is  at- 
torney for  plaintiff  in  this  action  and  interested  in  these 
proceedings."  Signed  **Edward  H.  Bay",  and  duly  cer- 
tified. 

There  was  no  affidavit  filed  by  the  plaintiff  to  meet  this 
affidavit  filed  on  behalf  of  the  defense.  The  bill  of  excep- 
tions shows  this: 

''On  the  reading  of  said  affidavit  before  the  court,  H.  0. 
Nicholas  mentioned  in  said  affidavit  as  'attorney  for  plaint- 
iff in  this  action  and  interested  in  these  proceedings',  with- 
oat  being  sworn,  promptly  and  orally  denied  the  material 
allegation  of  said  affidavit  that  he  'was  interested  in  these 
proceedings'  within  the  statutory  meaning  of  such  in- 
terest." 


188  CIRCUIT  COURT  OF  OHIO.  vol.  20 

Ward  V.  Ward. 

Under  this  evidence  the  justice  of  the  peace  found  that 
the  affidavit  was  insufficient,  and  discharged  the  attachment. 

It  is  not  necessary  to  cite  the  statute  or  authorities  to 
show  that  a  writ  of  attachment  cannot  issue  in  Ohio,  with- 
out the  necessary  affidavit,  and  if  it  does  so,  it  is  void.  I 
will  cite,  however,  the  33  Ohio  St.,  254,  Endel  v.  Leibrock, 
where  the  supreme  court  say  in  the  first  paragraph  of  the 
syllabus: 

"A  writ  of  attachment  under  the  code,  without  the  re- 
quisite affidavit,  is  void." 

It  is  urged  by  plaintiff  in  error,  first,  that  there  was  no 
evidence  before  the  justice  that  Mr.  Nicholas  was  interested 
in  these  proceedings,  or,  rather,  that  the  evidence  was,  in 
any  event,  insufficient  to  show  that.  It  is  urged  further, 
that  an  attorney  is  not  prohibited  under  the  statutes  of  this 
state  from  swearing  his  client  to  an  affidavit,  and  that  there- 
fore, although  Mr.  Nicholas  may  have  been  an  attorney  of 
the  plaintiff,  he  violated  no  statute  in  administering  the 
oath  in  this  writ  of  attachment 

There  are  three  or  four  sections  of  the  statutes  that  con- 
trol and  govern  this  question.     Section  5262  is  as  follows: 

'*An  affidavit  is  a  written  declaration  under  oath,  made 
without  notice  to  the  adverse  party;  a  deposition  is  a  writ- 
ten declaration  under  oath,  made  upon  notice  to  the  ad- 
verse party;  and  oral  testimony  is  that  delivered  from  the 
lips  of  the  witness." 

It  will  be  observed  that  under  this  section  the  only  differ- 
ence between  a  deposition  and  an  affidavit  is  that  in  the 
case  of  a  deposition  a  notice  is  given  to  the  adverse  party, 
and  in  the  case  of  an  affidavit  no  notice  is  given.  Each  is 
denominated  in  the  statute  as  a  "written  declaration  under 
oath." 

Section  5263  is  as  follows: 

"An  affidavit  may  be  used  to  verify  a  pleading,  to  prove 
the  service  of  the  summons,  notice,  or  other  process  in  an 
action  to  obtain  a  provisional  remedy,  an  examination  of  a 
witness,  a  stay  of  proceedings,  or  upon  a  motion,  and  in 
any  other  case  permitted  by  law." 

The  original  affidavit  in  this  case  was  used  to  obtain  at 
provisional  remedy — a  writ  of  attachment. 

Section  5264  provides  before  whom  an  affidavit  may    be 
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taken.  In  connection  with  that,  however,  it  is  necessary 
to  look  at  one  or  two  other  statutes. 

Section  5264  is  as  follows: 

"An  affidavit  may  be  made  in  or  ont  of  this  state,  before 
any  person  authorized  to  take  depositions,  and  must  be  au- 
thenticated in  tbe  same  way  as  depositions,  except  as  pro- 
vided in  section  fifty-one  hundred  and  seven." 

It  will  be  seen  by  the  provisions  of  this  section  that  an 
affidavit  may  be  taken  before  any  person  authorized  to  take 
depositions.  It  follows  as  a  matter  of  course,  it  seems  to 
us,  that  an  affidavit  cannot  be  taken  before  a  person  who  is 
not  authorized  to  take  depositions. 

Section  5269  describes  and  defines  the  officers  before  whom 
depositions  may  be  taken,  to-wit,  before  a  judge  or  clerk  of 
the  supreme  court,  a  judge  or  clerk  of  the  circuit  court,  a 
judge  or  clerk  of  the  common  pleas  court,  a  probate  judge, 
a]  justice  of  the  peace,  notary  public,  mayor,  master  com- 
missioner, official  stenographer  of  any  court  in  this  state, 
or  any  person  empowered  by  a  special  commission. 

Section  5271  is  as  follows: 

*'The  officer  before  whom  depositions  are  taken  must  not 
be  a  relative  or  attornf*y  of  either  party,  or  otherwise  inter- 
ested in  the  event  of  the  action  or  proceeding." 

It  is  clear  under  this  section  that  depositions  cannot  be 
taken  before  an  officer  who  is  a  relative  of  or  attorney  of 
either  party,  or  otherwise  interested  in  the  action  or  pro- 
ceeding. Olearly  the  purpose  of  the  statute  was  to  prevent 
any  person  that  is  interested  either  in  the  way  of  being  an 
attorney,  or  by  relationship,  or  in  the  result  of  the  case— ^ 
to  prohibit  such  a  person  from  taking  a  deposition  to  be 
used  as  evidence  in  the  trial  of  a  case — a  very  wise  and  very 
proper  provision,  as  all  will  agree.  But  it  is  contended 
that  this  provision  does  not  apply  to  affidavits,  and  was  not 
so  intended  by  the  legislature,  and  that  there  is  under  these 
sections  of  the  statutes  no  such  inhibition  or  prohibition 
reapecting  affidavits,  and  that  an  attorney  may  take  the  affi- 
davit of  his  client  without  violating  any  statute,  and  quite 
a  number  of  decisions  from  the  state  of  New  York,  and 
other  states  outside  of  Ohio,  are  cited,  some  of  which  tend 
to  support  that  claim  as  to  those  states. 

Section  5264  provides  that  an  affidavit  may  be  made  before 
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aoy  person  authorized  to  take  depositions,  but  it  is  urged 
that  this  language:  ''before  any  person  authorized 
to  take  depositions",  only  refers  to  the  various  offi- 
cers before  whom  depositions  may  be  taken  as  set  forth  in 
section  5269  and  doesnot  refer  to  section  6271,  and  that  for 
that  reason  section  6271  has  no  application  to  section  6264. 
But  it  seems  to  us  clear  that  this  language  in  section  6264, that 
an  affidavit  may  be  taken,  in  or  out  of  this  state,  before  any 
person  authorized  to  take  depositions,  means  that  a  person 
to  have  authoritv  to  take  an  affidavit,  must  be  one  who  has 
the  authority  and  the  right  under  the  law  of  this  state  to 
take  a  deposition,  and  that  an  attorney  or  one  interested  in 
the  result  of  a  case,  being  prohibited  from  taking  a  deposi- 
tion, is  likewise  prohibited  under  these  statutes  from  taking 
an  affidavit. 

It  is  said  that  no  good  reason  can  be  shown  why  section 
6271  should  apply  to  an  officer  taking  an  affidavit.  But 
we  think  that  every  reason  applies  to  affidavits  that  applies 
to  depositions  with  equal  force,  and  in  many  cases  perhaps 
with  more  force.  An  affidavit  is  the  written  declaration  of 
a  party  under  oath  taken  without  notice  to  the  other  party 
— without  any  opportunity  to  cross-examine — without  any 
opportunity  to  the  opposite  party  to  be  present,  either  in 
person  or  by  counsel.  The  person  whose  affidavit  is  taken 
is  thus  given  an  opportunity  to  frame  his  statements  in  the 
most  favorable  language  that  he  can  choose  without  the 
great  advantage  to  the  other  party  which  a  cross  examina- 
tion gives  in  the  case  of  a  deposition.  And  affidavits  so 
taken  may  be  used  for  the  purpose  of  securing  extraordinary 
remedies,  such  as  attachments;  for  securing  injunctions  or 
the  dissolution  of  injunctions,  for  the  appointment  of  a  re- 
ceiver and  to  procure  remedies  the  results  of  which  are  far 
reaching;  and,  in  our  judgment,  it  was  not  the  purpose  nor 
intention  of  the  legislature  to  permit  an  affidavit  that  might 
be  used  for  such  a  purpose  to  be  taken  before  an  attorney 
of  a  party,  or  before  one  interested  in  a  case,  but  it  waa 
the  intention  to  require  that  affidavits,  as  well  as  deposi- 
tions, should  be  taken  before  some  disinterested  person. 

The  affidavit  of  Mr.  Bay  alleges  not  only  that  Mr.  Nich- 
olas is  attorney  for  the  plaintiff,  but  that  he  is  interested  in 
the  proceedings;  and,  as  I  have  said,  there  was  no  denial 
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that  the  jaatice  was  requiied  to  take  any  notice  of  this. 
It  stood  undeoied  that  Mr.  Nicholas  was  an  attorney 
of  the  plaintiff  and  interested  in  the  pioceeding,  and 
the  only  denial  that  the  record  shows  is  this  statement  of 
Mr.  Nicholas  referred  to  in  the  bill  of  exceptions,  where  it 
is  stated  that  he  "'promptly  and  orally  denied  the  material 
allegations  of  said  affidavit  that  he  was  interested  in  these 
proceedings  within  the  statutory  meaning  of  such  interest", 
thns  putting  an  interpretation  upon  the  statute  himself,  and 
not  under  oath.  We  think  it  would  be  contrary  to  the 
policy  of  the  law  and  to  public  policy  to  hold  that  affidavits 
might  betaken  to  be  used  before  a  justice  of  the  peace  or  in 
any  court,  before  attorneys  and  parties  interested  in  the 
result  of  causes.  These  statutes  explain  themselves;  it  is 
not  necessary  to  cite  authorities  or  decisions  to  interpret 
them;  the  meaning  of  the  statutes,  when  taken  together,  is 
clear — the  purpose  and  object  of  the  provisions  are  plain, 
aud  we  are  of  the  opinion  that  this  affidavit,  which  was 
made  before  the  attorney  of  a  party,  and  according  to  the 
testimony,  before  one  interested  in  the  case,  was  void,  and 
therefore  the  writ  of  attachment  and  process  issued  under 
the  affidavit  was  void. 

It  is  urged  that  Mr.  Nicholas  was  not  an  attorney  at  law. 
There  is  no  evidence  on  that  question  one  way  or  the  other, 
but  this  affidavit,  which  states  that  he  was  an  attorney  of 
the  plaintiff.  The  statute  does  not  say  *'an  attorney  at 
law^^;  it  says  ''an  attorney",  and  an  attorney  is  one  who 
appears  on  behalf  of  another.  The  first  definition  of  Web- 
ster is:  "One  who  takes  the  turn  or  place  of  another", 
and  the  second  definition  given  is:  ''One  who  is  legally 
appointed  by  another  to  transact  any  business  for  him." 
The  statute  itself  does  not  employ  the  term  ''attorney  at 
law",  but  uses  simply  the  word    "attorney". 

This  was  heard  before  the  justice  of  the  peace  who  saw 
all  that  took  place  during  the  trial  of  the  case.  Be  knew 
who  tried  the  case  and  who  appeared  there  as  attorney  for 
the  plaintiff;  he  heard  the  testimony,  including  this  affidavit, 
and  he  found  that  Nicholas  was  an  attorney  of  plaintiff  and 
that  he  was  interested  in  the  case,  and  dissolved  the  attach- 
ment, for  the  reason  that  the  affidavit  was  insufficient,  and 
in  that  action  we  are  of  the  opinion  that  he  was  warranted 
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under  the  statutes  of  this  state,  and  that  it  ^as  his  duty  to 
do  exactly  what  he  did  do.  The  judgment  of  the  court  of 
common  pleas  will  therefore  be  affirmed. 

A.  W,  Eckert,  for  Plaintiff  in  Error. 

Bay  &  Cordill,,  for  Defendant  in  Error. 


(Sixth  Circuit— LuoasCo.,  O  Circuit   Court— Jan.,  Term,  1900.) 

Before  Haynes,  Parker  and  Hull.  JJ. 
JACOB  OHLIGER  v.  THE  CITY  OF  TOLEDO. 


Charge  to  be  taken  a«  a  whole — 
(I.)  Where  a  charge  to  a  Jury,  in  an  action  for  inluries  result- 
ing from  a  defective  sidewalk,  taken  as  a  whole,  upon  the 
subject  of  the  city's  knowledge,  actual  or  constructive,  of 
the  defect,  fairly  submits  the  question  to  the  jury,  the  fact 
that  one  particular  part  of  the  charge,  given  at  the  request 
of  the  defendaDt,  does  not  state  the  whole  law  or  omits 
the  rule  as  to  constructive  notice,  does  not  contitute  pre- 
judicial error. 

Special  requests  of  one  party  already  covered  by  general  charge 
and  emphasizing  special  feature  pr^'udioial  to  adverse  party ^  mis- 
leading— 

(2).    Where,  in  such  an  action,  every  proposition  covered  by  a 
series  of  special  requests  has   been   fully   covered    by    the 

f;eneral  charge,  the  giving  of  such  special  requests,  worded 
D  lanj2:uage  selected  by  the  defendant, and  bringing  promin- 
ently before  the  jury  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  without  qualification  or 
explanation  by  the  court,  is  liable,  even  if  such  requests 
are  correct  legal  propositions,  to  mislead  the  jury,  and  are, 
therefore  improper. 

Duty  of  city  toward  negligent  person  on  street — 
(8).  A  charge  that  "a  city  owes  no  duty  to  a  negligent  person^' 
does  not  correctly  state  the  law  and  is  misleading.  How- 
ever negligent  or  careless  a  person  may  be  in  his  habits 
and  nature  of  conduct,  a  city  still  owes  the  duty  to  exer- 
cise ordinary  care  toward  him  in  its  conduct  over  streets 
and  sidewalks,  although  such  person,  if  guilty  of  negli- 
gence which  contributes  directly  to  his  injury,  is  not  en- 
titled to  recover  therefor. 

Defective  sidewalk — Right  of  person  to  use-^ 
(4).  It  Is  not  negligence,  as  a  matter  of  law,  for  a  person  to 
attempt  to  pass  over  a  sidewalk  which  he  knows  to  be  out 
of  repair  to  the  extent  of  having  a  board  out  of  it.  Such 
person  is  at  liberty  to  use  the  walk, but  must  exerdise  such 
caie  as  the  nature  of  the  walk  requires. 

Same — Erroneous  charge  as  to  negligence — 
(6).     Under  the  foregoing  rule,  where  one  board  only  was    out 
of  a  sidewalk,  a  charge  that  ''if  the  jury  should  find   from 
the  evidence  that  the  plaintiff  contributed  to  his  injury  by 
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bis  own  want  of  oare  and  prudence,  either  in  attempting 
to  pass  OTer  the  walk  when  he  ought  not  to  have  done  bo, 
or  in  passing  over  the  walk  in  an  improper  or  negligent 
manner,  then  he  cannot  recover,'*  given  as  one  of  a  series 
of  special  requests  and  following  a  complete  general 
charge,  is  one  from  which  the  Jury  might  have  inferred 
that  it  was  negligejice,  as  a  matter  of  lav,  for  plaintiff  to 
paas  over  a  walk  which  he  knew  to  be  so  out  of  repair,  and 
is,  therefore,  objectionable. 

Same—Knotoledge  of  defect — 
(6).  Where  there  was  no  evidence  that  plaintiff  had  ever  been 
over  the  walk  in  question  before,  or  had  any  knowledge 
before  the  accident  of  its  defective  condition,  and  plaintiff, 
on  the  contrary,  testified  that  he  had  not,  the  charge  re- 
ferred to  is  objectionable  for  the  further  reason  that  it  was 
inappropriate  under  the  evidence. 

Special  charges  should  he  complete  in  themselves  and  correct  in 

law— 

(7).  Special  charges,  requested  by  counsel,  should  be  com- 
plete and  state  the  law  correctly  and  clearly  within  them- 
selves. Thus,  a  charge  that  it  is  "a  question  of  fact  for 
the  jury  to  determine  whether  the  city  had  either  actual 
or  constructive  notice  of  the  defect  and  if  the  jury  find 
that  the  city  did  not  have  such  notice  the  plaintiff'*  could 
not  recover,  without  defining  constructive  notice,  and  fol- 
lowing a  general  charge,  which  contained  no  definition  of 
constructive  notice, might  have  misled  the  jury  and  should 
not  have  been  given,  although,  standing  alone,  it  does  not 
constitute  reversible  error. 

Presumption  that  sidewalk  in  good  condition — 
(8).  A  person  walking  along  a  sidewalk  in  the  day  time  or  in 
the  night  time  is  bound  to  exercise  reasonable  and  ordinary 
care,  but  such  person  has  a  right  to  assume,  having  no 
knowledge  to  the  contrary,  that  the  sidewalk  is  in  reason* 
able  and  ordinary  repair  and  is  not  required,  as  a  matter 
of  law,  to  be  on  the  fookout  for  defeets  therein. 

Same^Question  of  negligence  for  jury — 
(9).  The  question  as  to  what  is  ordinary  oare  in  such  cases^ 
under  the  circumstances  of  each  particular  case,  is  one  for 
the  jury.  Therefore  a  char&^e,  that  "the  law  imposed  upon 
plaintiff  the  duty  to  be  on  the  lookout  while  walking  upon 
the  sidewalk  and  to  use  ordinary  and  reasonable  care  for 
his  own  safety,  and  if  by  the  exercise  of  such  care  he  might 
have  avoided  the  Injury,  and  he  failed  to  use  such  care,tbea 
in  this  action  he  cannot  recover  against  the  city,"  was  im- 
proper. The  question  whether  the  circumstances  wer& 
iuch  as  required  the  plaintiff,  in  the  exercise  of  ordinary 
oare,  to  be  ''on  the  lookout' %  is  a  question  whhsh  should 
have  been  submitted  to  the  jury. 

Value  of  physician^s  services  admissible  cUthough  Gratuitous — 
(10).    In  an  action  for  personal  injuries  a  physician  may  testify 
as  to  what  his  services,  rendered  the  plaintiff,  were  reason- 
ably worth,  and  plaintiff  may  recover  therefor,  although  it 

[OOPTXI«ST,  1900,  BT  OAMIt  O.  JASV.] 
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appeare  that  the  physioian   intends  to  make  no  charge    for 
tne  same  on  account  of  plaintiff  being  a  brother  physician. 

Error  to  the  Ooart  of  Oommon  Pleas  of  Lucas  county. 

Hull,  J. 

This  action  comes  into  this  court  on  petition  in  error  to 
the  judgment  of  the  court  of  common  pleas.  Plaiiitiff  in 
error,  who  was  plaintiff  below,  brought  an  action  against 
the  city  of  Toledo  for  injuries  which  he  claimed  be  had 
sustained  on  account  of  negligence  of  the  city. 

Plaintiff  alleged  in  his  petition,  in  substance,  that  on  the 
evening  of  November  3,  1898,  while  walking  along  a  public 
street  of  the  city  of  Toledo,  to- wit,  Hoag  street,  he  fell 
through  a  hole  in  the  sidewalk,  which  was  caused  by  a 
board  being  out,  and  he  claims  that  the  city  was  negligent 
in  having  and  permitting  a  sidewalk  to  be  in  that  condition 
at  the  time  of  this  injury,  and  that  he,  the  plaintiff,  was 
without  any  fault  or  negligence  on  his  part. 

He  claims  to  have  been  seriously  injured;  alleges  that  he 
is  a  physician  having  a  practice,  as  he  claims,  of  about 
twenty  years  or  a  little  over,  at  the  time  of  his  injury,  and 
that  on  account  of  his  injuries  he  had  been  confined  to  his 
house  from  the  time  of  the  accident  and  had  not  been  able 
to  practice  his  profession,  and  he  asks  damages  against  the 
city  in  the  sum  of  S20,000. 

The  defendant  admits  that  Hoag  street,  on  which  the 
plaintiff  claims  to  have  been  injured,  is  a  public  street,  and 
in  its  answer  substantially  denies  all  the  other  allegations 
of  the  petition,  except  that  the  city  is  a  municipal  corpora- 
tion as  alleged  in  the  petition;  and  avers  that  whatever  in- 
jury the  plaintiff  suffered,  if  he  suffered  any,  was  on  ac- 
count of  his  own  negligence,  contributing  to  his  injury. 

The  case  was  tried  in  common  pleas  court  to  a  jury  and 
a  verdict  returned  in  favor  of  defendant.  A  motion  for  a 
new  trial  was  filed,  upon  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence  and  contrary  to  law,  and 
on  account  of  errors  claimed  to  have  been  committed  in  ex- 
cluding testimony  offered  by  plaintiff,  and  in  the  general 
charge  of  the  court;  and  especially  in  the  giving  of  requests 
asked  by  the  defendant.  The  motion  was  overruled  and 
judgment  entered  upon  the  verdict.  Error  is  prosecuted 
here  to  reverse  that  judgment. 
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To  fairly  consider  the  errors  that  are  complained  of  here, 
it  will  be  necessary  to  state,  very  briefly,  what  the  evidence 
of  the  plaintiff  and  of  the  defendant  on  the  trial  tended  to 
show.  The  testimony  of  the  plaintiff  himself  and  of  other 
witnesses  called  by  him  tended  to  show  that  on  November 
3,  1898,  between  the  hours  of  seven  and  eight  o'clock  in 
the  evening,  he  was  in  his  office  and  was  visited  by  a  man 
and  a  woman,  the  man's  name  being  Swandeck  and  the 
woman's  name  Josie  Losick,  who  asked  him  to  come  with 
him  at  once  to  visit  a  woman  who  was  sick  in  that  part  of 
the  city.  It  appears  that  the  plaintiff  lived  on  Nebraska 
avenne,  not  very  far  from  Hoag  street,  the  latter  being  a 
street  in  the  residence  part  of  the  city  of  Toledo.  The 
doctor  started  from  his  office  with  these  two  persons,  ac- 
cording to  his  testimony  and  to  that  of  these  who  were 
with  him,  to  visit  this  woman.  It  waa  a  dark  night  and 
somewhat  rainy.  When  they  reached  Hoag  street,  where 
the  accident  occurred,  the  doctor  was  walking  by  the  side 
of  Mrs.  Lcsickjand  Mr.  Swandeck  was  walking  immediately 
ahead  of  them.  They  were  walking  along  on  Hoag  street, 
in  the  ordinary  way,  and  when  near  Vance  street  the  doctor 
stepped  into  a  hole  in  the  sidewalk,  which  was  an  ordinary 
board  sidewalk  about  five  feet  in  width.  He  was  walking 
on  the  outside  of  the  walk  towards  the  driveway,  and  fell 
down  between  the  outside  stringer  and  the  middle  stringer, 
where  a  board  of  the  sidewalk,  bccording  to  the  testimony, 
was  out  and  left  a  hole  about  one  foot  wide  and  of  the  same 
depth.  There  was  no  evidence  that  plaintiff  had  any 
knowledge  that  the  board  was  out.  The  doctor  was  gotten 
out  of  the  hole,  made  his  call  upon  the  sick  woman  and 
went  home.  As  I  have  said,  he  claims  to  have  been  quite 
seriously  injured,  to  have  been  unconscious  for  a  short  time 
after  the  accident;  that  he  was  injured  to  a  considerable 
extent  about  his  limbs,  spine  and  person,  and  his  nervous 
system  very  much  shocked.  The  plaintiff  called  several 
other  witnesses  who  testified  to  this  plank  being  out  of 
this  sidewalk,  some  testifying  that  it  had  been  out  since  the 
latter  part  of  July  previous,  and  some  having  seen  it  in 
August  and  some  in  September,  the  accident  having  oc- 
curred November  3,  1898. 

The  testimony  offered  by  the  city  conflicted  in   some  re* 
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spects  with  that  of  the  plaintiff  and  his  witnesBoa,  as  to  the 
length  of  time  that  this  board  had  been  out,or  as  to  whether 
it  had  been  out  any  appreciable  length  of  time  before  the 
accident,  some  witnesses  testifying  that  it  had  been  oat 
only  seven  or  eight  days,  and  two  witnesses  who  lived  near 
by,  and  perhaps  npon  property  abutting  on  the  street  at 
that  place,  said  that  it  had  not  been  out  at  all  before  that 
night.  Two  witnesses  called  by  the  city  testified  to  seeing 
the  doctor  fall  at  the  place  where  he  claims  he  did,  and 
there  is  not  very  much  question,  from  the  testimony,  but 
that  the  doctor  fell  through  a  hole  in  the  sidewalk  as  he 
claims  he  did.  The  length  of  time  that  this  board  had 
been  out  and  whether  the  city  ought  to  have  known  of  it,  is 
in  dispute  between  the  parties;  whether  the  city  was  negli- 
gent in  that  respect,  and  wheher  the  plaintiff  received  such 
injuries  as  he  claims  he  did,  is  also  in  dispute.  Quite  a 
large  number  of  witnesses  were  called  by  he  defendant,  and 
among  them  three  of  four  physicians,  upon  the  latter  point. 
With  the  testimony  substantially  in  this  condition  the  case 
went  to  the  jury,  and  a  verdict  was  rendered  in  favor  of  the 
defendant. 

It  is  claimed  by  the  plaintiff  in  error  that  the  court  erred 
in  giving  this  instruction  to  the  jury  in  the  general  charge: 

'*It  must  also  appear  that  such  defective  condition  of  the 
walk  that  occasioned  this  fall  was  known  to  the  city,  and 
that  the  city,  with  knowledge  of  this  defect,  neglected  its 
duty  which  the  law  imposes  upon  it,  to  repair  and  put  this 
sidewalk  in  proper  condition  for  the  use  of  the  citizens." 

It  is  urged  that  this  instructed  the  jury  that  it  must  ap- 
pear that  the  city  had  positive  and  actual  knowledge  of  this 
defect,  in  order  to  make  the  city  liable;  that  the  instruction 
left  out  the  element  of  constructive  or  implied  notice  that 
would  be  presumed  from  a  defect  existing  in  the  sidewalk 
for  a  long  period  of  time,  where  the  city  might  be  held  to 
be  guilty  of  negligence  under  the  doctrine  of  implied  or 
constructive  notice,  or  because  it  had  not  eiereised  ordinary 
care  in  discovering  the  defect.  And  it  is  urged  that  al- 
though this  element  is  covered  in  other  parts  of  the  charge, 
that  the  giving  ol  this  instruction  to  the  jury  by  itself,  was 
erroneous  and  should  be  held  to  be  prejudicial  error.  On 
the  next  page  of  the  charge,  to-wit,  page  110,  it  appears 
that  the  court  said  this  to  the  jory: 
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'*I  must  alflo  appear  that  each  defect  was  actually  known 
to  the  city  through  aome  of  ita  oflScers,  agents  or  servants 
charged  with  the  duty  of  looking  after  its  streets  and  aide- 
walks,  or  it  must  appear  that  the  defect  had  existed  for 
•such  a  length  of  time  prior  to  the  alleged  injury  that  the 
city,  if  exercising  ordinary  care  and  diligence,  would  or 
should  have  known  of  those  defects." 

And  again,  at  the  bottom  of  the   same   page,    the   court 
said  to  the  jury: 

"As  I  have  said  to  you,  the  city  to  be  liable,  if  there 
was  a  defect  in  this  walk,  must  hare  had  actual  notice  of 
of  the  defect  through  its  proper  ofScers,  or  the  defect  must 
have  existed  for  such  a  length  of  time  that  it  would  be 
presumed  to  know  of  the  defect.  It  is  for  you  to  say  from 
the  evidence  in  the  case,  if  you  find  the  walk  was  defective, 
whether  or  not  that  defect  was  of  such  character  and  had 
existed  for  such  a  length  of  time  as  that  the  city  is  held,  is 
presumed  to  have  known  that  the  defect  existed." 

We  think,  taking  these  instructions  all  together,  con- 
sidering them  together,  although  they  appear  in  different 
parts  of  the  eharge,  that  the  question  was  fsirly  covered  by 
the  court,  and  that  the  jury  could  not  have  been  and  were 
not  misled  by  the  instruction  complained  of. 

The  rule,  as  we  understand  it,  is  that  the  charge  should 
be  considered  as  a  whole,  and  if  upon  any  particular  subject 
or  question  the  charge,  taken  as  a  whole,  fairly  submits  the 
question  to  the  jury,  although  some  particular  part  taken 
by  itself  may  not  state  the  whole  law  upon  any  particular 
subject  or  question,  that  this  should  not  be  held  to  be 
prejudicial  error.  In  Wheeling  &  Lake  Erie  By.  Oo.  v. 
Koontz,  61  Ohio  St., 000,  a  case  which  went  to  the  supreme 
court  from  this  circuit,  the  court,  in  the  fifth  paragraph  of 
the  syllabus,  say: 

"A  charge  to  a  jury  is  to  be  considered  as  a   whole,   and 
if,  construing  the  whole  charge,  the  law  of  the  case  appears 
to  have  been  correctly  given  to  the  jury,  and  in  a  way  that 
will  reasonably  enable  them  to  understand  the  rules  of   law 
which  they  are  to  apply  to  the  evidence    before   them,  the 
charge  will  not  be  held  erroneous  simply  because  every  con- 
dition to  a  recovery  or  a  defense  is  not   embraced    in    eaoh 
paragraph,  and  the  paragraph  excepted  to  is  not    in    itself 
calculated  to  mislead." 


148  CIRCUIT  COURT  OF  OHIO.  vol.  20 

Ohliger  ▼.  The  City  otToledo. 

We  think  that  taking  these  parts  of  the  charge  together, 
they  come  fairly  within  the  ra]e  laid  down  by  the  supreme 
court,  and  that,  therefore,  taking  the  general  charge  as  a 
whole,  there  was  no  error  to  the  prejudice  of  the  plaintiff 
in  error.  This  is  the  only  complaint  made  as  to  the  general 
charge. 

After  the  court  had  charged  the  jury  generally,  the  de- 
fendant requested  certain  instructions,  which  were  given. 
There  were  eight  of  these  in  all,  i>umbered  2,  3,  5,  6,  7,  8, 
10  and  11.  It  is  urged  by  the  plaintiff  in  error  that  the 
giving  of  these  instructions  as  a  whole  at  the  conclusion  of 
the  general  charge,  was  error  prejudicial  to  the  plaintiff; 
that  they  called  special  attention  to  certain  features  of  the 
case  in  behalf  of  the  defendant,  laying  particular  stress 
upon  certain  questions  in  such  a  manner  as  to  mislead  the 
jury  to  the  prejudice  of  the  plaintiff.  And  it  is  claimed 
that  although  some  of  them  may  state  abstract  principles  of 
law  correctly,  that,  taking  them  as  a  whole,  as  the  conclud- 
ing statement  of  the  judge  to  the  jury,  that  they  were 
likely  to  mislead  the  jury  and  to  prejudice  the  plaintiff  be- 
fore the  jury.     These  instructions  are  as  follows: 

'*2.  The  city  owes  no  legal  duty  to  negligent  persons, 
that  is,  to  persons  who  thoughtlessly  or  who,  without  using 
proper  precautions  for  their  own  safety,  expose  themselves 
to  manifest  perils,  or  who,  by  the  use  of  ordinary  and  rea- 
sonable care,  might  avoid  injury  to  themselves. 

''3.  The  city  does  not  guarantee  the  absolute  safety  and 
sufficiency  of  its  sidewalks  or  crosswalks;  in  other  words,  it 
is  not  an  insurer  of  the  lives  and  limbs  of  persons  traveling 
thereon;  but  it  is  bound  to  use  only  ordinary  and  reason- 
able care. 

"5.  Before  the  jury  can  find  a  verdict  for  the  plaintiff, 
they  must  find  that  he  could  not  have  avoided  the  injury 
by  reasonable  and  ordinary  care. 

''6.  It  was  the  duty  of  the  plaintiff  to  use  ordinary  and 
reasonable  care  for  his  own  safety; in  walking  or  attempting 
to  walk  upon  the  sidewalk,  he  was  bound  to  use  such  care 
and  prudence  as  ordinarily  prudent  persons  are  accustomed 
to  exercise  in  the  same  or  similar  circumstances. 

''7.  If  the  jury  should  find  from  the  evidence  that  the 
plaintiff  contributed  to  his  injury  by  his  own  want  of   care 
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and  pradence,  either  in  attempting  to  paaa  over  the  walk 
when  he  ought  not  to  have  done  ho,  or  in  parsing  over  the 
walk  in  an  improper  or  negligent  manner,  then  he  cannot 
recover. 

''8.  If  the  jnrj  should  find  from  the  evidence  that  the 
defect  complained  of  was  not  caused  by  the  city,  then  to 
charge  the  city  with  negligence  on  account  of  the  defect, 
the  jury  must  find  from  the  evidence  that  the  city  had 
either  actual  notice  of  the  defect,  or  that  the  defect  had  ex- 
isted for  such  a  length  of  time,  or  from  other  ciicumstances 
in  evidence,  that  the  city  by  the  exercise  of  reasonable  care 
ou^ht  to  have  known  it. 

"10.  If  the  jury  find  from  the  evidence,  that  the  walk 
was  defective  and  the  injury  was  the  result  of  such  defect, 
then  it  is  a  question  of  fact  for  the  jury  to  determine,  from 
the  evidence,  whether  the  city  had  either  actual  or  construc- 
tive notice  of  the  defect,  and  if  the  jury  find  that  the  city 
did  not  have  such  notice,  then  the  plaintiff  cannot  recover 
in  this  action. 

"11.  The  law  imposed  upon  the  plaintiff  the  duty  to  be 
upon  the  lookout  while  walking  upon  the  sidewalk,  and  to 
use  ordinary  and  reasonable  care  for  his  own  safety,  and  if, 
by  the  exercise  of  such  care  he  might  have  avoided  the  in- 
jury, and  failed  to  use  such  care,  then  in  this  action  he  can 
not  recover  against  the  city." 

Now,  considering  these  requests  as   a    whole,   we   think 
that  every  proposition  covered  by  them,  which  it  was  proper 
to  give  to  the  jury,  had  been  fully  covered  by    the   general 
charge:  that  the  law  had  been  given  to  the  jury  as   favor- 
ably as  the  defendant  was  entitled  to  have  it  given  by    the 
court  in  its  general  charge  to  tjie  jury;  that  therefore  these 
requests  were  all  unnecessary,  and  that  giving  them  in  this 
way,  they  did,  to  some  extent,  perhaps,  mislead  the  jury — 
may  have  given  the  jury  an  impression   that   the  court  re- 
garded the  plaintiff  as  a  negligent  person  and  one  who  was 
not  entitled  to  recover.     It  seems  to  us  that  the  same  prin- 
ciple, perhaps,  might  be  applied  to  a  series  of    requests   of 
this  kind,  calling  especial  attention  to  a  certain  feature  of  a 
case,  that  was  applied  by  the  supreme  coart  in    Morgan    v. 
State,  48  Ohio  St.,  371,  in  regard  to  a  court  laying  eapecial 
emphasis  upon  certain  facts  in  a  case   in    a    manner    wbiob 
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might   mislead   the   jary.     The   court   say,  on    page  377: 

*'The  judge  should  Dot  single  out  isolated  parts  of  the 
testimony,  and  instruct  as  to  the  law  arising  on  the  facts 
which  such  testimony  tends  to  prove,  nor  give  undue  prom- 
inence to  certain  portions  of  it,  and  especially  ought  he  not 
to  review  with  emphasis  only  those  facts  which  have  a 
tendency  to  establish  one  side  of  the  case.  When  one 
single  act  is  selected  and  strongly  commented  on,  the  tend- 
ency is  to  distort  its  importance  in  the  estimation  of  the 
jury,  and  to  concentrate  attention  too  intently  upon  it,  to 
the  undervaluing  of  the  rest  of  the  evidence." 

If  one  of  these  requests  were  absolutely  erroneous,  there 
might  not  be  sufficient  in  this  to  warrant  a  reversal  of  the 
judgment;  we  say,  however,  that  in  our  judgment  the  giv- 
ing of  this  series  of  requests,  worded  in  language  selected 
by  the  defendant,  and  bringing  prominently  before  the 
jury  the  question  of  contributory  negligence,  that  the  giv- 
ing of  them  in  that  manner,  was  liable  to  mislead  the  jury. 

Oonsidering  them  separately,  however,  requests  No.  2, 
7,  10  and  11  are  especially  objected  to  and  excepted  to  by 
the  plaintiff  in  error. 

Request  No.  2  is  as  follows:  '^The  city  owes  no  legal 
duty  to  negligent  persons,  that  is,  to  persons  who  thought- 
lessly or  who  without  using  proper  precautions  for  their 
own  safety,  expose  themselves  to  manifest  perils,  or  who  by 
the  use  of  ordinary  and  reasonable  care,  might  avoid  injury 
to  themselves." 

This  is  not  confined  to  the  transaction  or  occurrence  in 
question,  but  speaks  generally  of  negligent  persons;  and  we 
are  of  the  opinion  that  this  is  not  a  correct  statement  as  a 
legal  proposition — that  the  city  owes  no  duty  whatever  to  a 
negligent  person.  However  negligent  or  careless  a  person 
may  be  in  his  habits  and  nature  of  conduct,  the  city  still  owes 
the  duty  to  exercise  ordinary  care  toward  him  in  its  conduct 
over  its  streets  and  sidewalks,  although  such  person, if  guilty 
of  negligence  which  contributes  directly  to  his  injury,  would 
not  be  entitled  to  recover  judgment  for  damages  against  the 
city.  But  it  can  hardly  be  true,  as  a  naked  proposition  of 
law,  that  a  city,  or  person,  artificial  or  natural,  owes  no  legal 
duty  whatever  to  a  negligent  person,  and  we  think  that  in- 
struction should  not  have  been  given. 
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We  think  that  request  No.  7  is  objectionable  and  Bhonld 
have  been  refused:  ''If  the  jnrj  ahonld  find  from  the  evi- 
dence that  the  plaintiff  contribated  to  his  injury  by  his  own 
want  of  care  and  prudence,  either  in  attempting  to  pass 
over  the  walk  when  he  ought  not  to  have  done  ao,  or  in 
pasaing  over  the  walk  in  an  improper  or  negligent  manner, 
then  he  cannot  recover." 

The  jury  might  have  gotten  the  impression  from  that  re* 
quest  that  it  was  negligence,  as  a  matter  of  law,  for  the 
plaintiff,  to  pass  over  a  walk  which  he  knew  to  be  out  of 
repair — which  he  knew  had  a  board  out  of  it,  leaving  a 
bole.  We  do  not  understand  that  to  be  the  law;  although 
the  walk  might  be  out  of  repair  to  the  extent  of  having  one 
board  out  and  the  plaintiff  knew  it  was  out  of  repair  to  this 
extent,  still  he  was  at  liberty  to  use  it,  being  required  to 
exercise  on  his  part  such  care  as  the  nature  of  the  walk  re- 
quired. Jones  on  Negligence  of  Municipal  Corporations, 
sec.  221.  This  instruction  was  objectionable  for  the  further 
reason  that  it  was  inappropriate  under  the  evidence  and 
misleading.  There  was  no  evidence  that  the  plaintiff  had 
ever  been  over  the  walk  before,  or  had  any  knowledge  be- 
fore the  night  of  the  accident  of  its  condition,  and  he  testi- 
fied he  had  not. 

Bequest  No.  10  is  especially  objected  to:  *'If  the  jury 
find  from  the  evidence  that  the  walk  was  defective  and  the 
injury  was  the  result  of  such  defect,  then  it  is  a  question  of 
fact  for  the  jury  to  determine,  from  the  evidence,  whether 
the  city  had  either  actual  or  constructive  notice  of  the  de- 
fect, and  if  the  jury  find  that  the  city  did  not  have  such 
notice,  then  the  plaintiff  cannot  recover  in  this  action." 

It  is  urged  by  the  plaintiff  in  error  that  this  contained  no 
definition  to  the  jury  of  what  ''constructive  notice"  means; 
and  that  the  jury,  without  such  definition,  would  be,  and 
probably  were,  misled,  and  may  have  regarded  it  as  the 
same  as  what  is  known  as  "actual  notice".  There  is  no 
definition  in  the  general  charge  of  "constructive  notice," 
nor  anything  in  the  request  that  was  given,  and  the  phrase 
is  here  used  for  the  first  time.  And  the  court  says  it  is  for 
the  jury  to  determine  whether  the  city  had  either  actual  or 
constructive  notice  of  the  defect,  and  "if  the  jury  find  that 
the  city  did  not  have  such  notice" — that  is,  either  actual  or 
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constructive — ''then  the   plaintiff  cannot   recover   in  this 
action.'*     Now  the  court  had  said  by  the  request   immedi- 
ately before  that,  to  the  jury,    that    ''the   jury    must    find 
from  the  evidence  that  the  city  had  either  actual  notice   of 
the  defect,  or  that  the  defect  had  existed  for  such  a  length 
of  time,  or  from  other  circumstances  in  evidence,   that  the 
city  by  the  exercise  of  reasonable  care,  ought  to  have  known 
it/'     By  constructive  notice,  undoubtedly,  was  meant  that 
the  defect  had  existed  for  such  a  time  that  the  city    might 
be  presumed  to  have  notice.     The  court,  however,  had  just 
charged  tha  jury  upon  that  question  in  the  instruction   im- 
mediately preceding — No.  8 — and   the   jury,    without   any 
definition  of  constructive  notice,   might   well  have   thought 
that  "constructive  notice,^'  as  used  in  proposition    No.   10, 
meant  something  different  from  what  had  been  referred    to 
in  instruction  No.  8;  and,  going  to  the  jury  in  this  way — 
without  any  definition  as  to  what  constructive  notice  is — in 
our  judgment  it  was  liable  to  mislead  the  jury  and   perhaps 
did  mislead  the  jury,  and  ought  not   to   have    been  given. 
What  amounts  to  constructive  notice,  is  a  question    that   is 
discussed  in  a  good  many  cases  and    in   many    books,    by 
judges  and  by  lawyers.     The  plaintiff  might  have  asked  for 
a  further  instruction  upon  this  question,  it  is  true,    but    he 
did  not.     The  instructions  that  are  requested  in   this   way, 
after  the  charge  to  the  jury  and  handed   up  to   the   judge, 
we  think  should  be  complete  in  themselves  and  state  the  law 
eozrectly  and  clearly  in  themselves;  and,  for  these  reasons, 
we  think  request  No.  10  ought  not  to  have  been   given    in 
the  form  and  connection  that  it  was.     But  standing   alone 
the  giving  of  this  request  would  not  reverse  the  judgment. 

Bequest  No.  11  is  also  especially  objected  to.  It  reads 
as  follows:  "The  law  imposed  upon  the  plaintiff  the  duty 
to  be  upon  the  lookout  while  walking  upon  the  sidewalk, 
and  to  use  ordinary  and  reasonable  care  for  his  own  safety, 
and  if,  by  the  exercise  of  such  care,  he  might  have  avoided 
the  injury,  and  failed  to  use  such  care,  then  in  this  action 
he  cannot  recover  against  the  city." 

It  is  urged  by  counsel  for  plaintiff  in  error  that'  this  im- 
posed upon  the  plaintiff  below  a  duty,  as  a  matter  of  law, 
which  should  not  have  been  imposed  upon  him.  The  court 
says:  "The  law  imposed  upon  the  plaintiff  the   duty  to    be 
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apon  the  lookoat  while  walking  upon  the  sidewalk,  and  to 
use  ordinar;  and  reasonable  care/'  etc.  In  our  judgment, 
this  instruction  was  erroneous.  It  is  not  sustained  by  the 
general  authorities  upon  the  question  of  negligence,  nor  by 
the  decisions  of  the  courts.  The  instruction  was  probably 
taken  from  Jones  on  Negligence  of  Municipal  Corporations, 
section  219,  which  contains  the  language: 

"He  is  entitled  to  assume,  however,  that  the  public 
streets  and  walks  maintained  by  a  municipal  corporation  are 
reasonably  safe  for  use,  by  day  or  by  night.  But  he  can- 
not rely  on  this  assumption  to  protect  him  when  there  is  an 
open  defect  in  the  way  that  he  could  readily  have  seen  had 
he  looked.  The  extent  of  the  obligation  resting  upon  him 
is  to  exercise  reasonable  care. '^ 

This  authority  was  cited  by  counsel  for  defendant  in  error. 
If  the  construction  is  to  be  placed  upon  that  paragraph 
which  is  sought  to  be  placed  upon  it  here,  that,  as  a  matter 
of  law,  when  walking  upon  a  sidewalk,  one  is  bound  to  be 
upon  the  lookout  for  holes  in  the  walk,  then  we  think  that 
it  does  not  state  the  law  correctly.  The  author  cites  in  a 
foot  note,  183  111.,  148,  which  states  the  law  very  differ- 
ently. The  supreme  court  of  Illinois  hold  that  a  person 
walking  upon  a  walk  is  not  bound  to  be  upon  the  lookout. 
We  understand  the  law  to  be  that  a  person  may  presume 
and  has  a  right  to  presume,  if  he  has  no  knowledge  to  the 
contrary,  that  the  walk  is  in  reasonable  repair,  and  one 
walking  along  it,  either  in  the  «night  time  or  the  day  time, 
is  bound  to  exercise  only  ordinary  and  reasonable  care,  and 
what  such  reasonable  and  ordinary  care  would  be  is  a 
question  under  the  circumstances  of  each  particular  case, 
for  the  jury.  Whether  the  circumstances  are  such  that 
ordinary  care  requires  him  to  be  "on  the  lookout'*  is  a 
question  for  the  jury  and  not  for  the  court. 

The  cases  are  numerous  on  this  question  of  the  duty  of  a 
person  walking  upon  a  sidewalk,  and  so  far  as  we  have  been 
able  to  examine  the  authorities,  we  find  no  case  where  it 
has  been  laid  down  as  a  matter  of  law  that  a  person  walking 
upon  a  sidewalk,  which  he  has  no  knowledge  is  out  of  re- 
pair, is  bound  to  be  upon  the  lookout.  In  DriscoU  v. 
Mayor,  18  Hun.  (25  N.  Y.),  101.  The  court  say,  a  page 
103: 
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''It  was  the  datj  of  the  defendant  to  keep  the  walks  in 
anch  a  condition  that  they  conid  be  aafeiy  need  by  persona 
reasonably  engrossed  in  their  own  pursuits;  even  the  most 
prudent  will  sometimes  be  incapable,  by  pressure  of  their 
cares,  from  avoiding  that  condition.  Indeed,  it  is  quite 
common  to  find  careful  people  in  juat  that  state  of  mind. 
It  naturally  results  from  the  subjects  employing  their 
attention,  and  their  confidence  in  their  ability  at  the  same 
time  to  secure  their  safety,  and  cannot  be  held  to  be  un- 
equivocal evidence  of  the  want  of  care.  There  are  many 
causes  which  will  often  divert  the  attention  from  objects  of 
danger,  ordinarily  known  to  be  near  at  hand,  without  ren- 
dering the  individual  injured  chargeable  with  neglect;  and 
as  that  is  the  case,  the  question  of  the  existence  of  negli- 
gence must,  in  most  cases,  be  a  subject  for  the  decision  of 
a  jury.  It  is  an  inference  to  be  deducted  from  circum- 
stances, and  for  that  reason  within  the  province  of  that 
body." 

In  another  case,  Davenport  v.  Buckman,  in  37  N.  7.,  668, 
at  page  673,  the  court  of  appeals  of  New  Tork  say : 

"The  streets  and  sidewalks  are  for  the  benefit  of  all  con- 
ditions of  people,  and  all  have  the  right,  in  using  them,  to 
assume  that  they  are  in  good  condition,  and  to  regulate 
their  conduct  upon  that  assumption.  A  person  may  walk 
or  drive  in  the  darkness  of  the  night,  relying  upon  the  be- 
lief that  the  corporation  has  performed  its  duty  and  that 
the  street  or  the  walk  is  in  a  safe  condition.  He  walks  by 
a  faith  justified  by  law,  and  if  his  faith  is  unfounded  and 
he  suffers  an  injury,  the  party  in  fault  must  respond  in 
damages." 

And  in  Minick  v.  Troy,  83  N.  Y.,  514,  in  the  syllabus 
of  the  case,  the  last  paragraph,  the  court  say:  "The  in- 
jury was  caused  by  the  wheel  of  a  wagon  in  which  plaintiff 
was  riding,  running  into  a  hole  in  the  street.  The  court, 
after  it  had  charged,  in  substance,  that  plaintiff  could  not 
recover  if  her  negligence  had  in  any  manner  contributed  to 
the  injury,  and  that  she  was  responsible  for  the  conduct  of 
the  driver,  the  son,  was  asked  by  defendant's  counsel  ta 
charge  that  'if  the  hole  was  one  which  might  have  been 
seen  by  the  plaintiff  or  her  son  and  readily  avoided  by  the 
ordinary  exercise  of  their  eyes,  the  failure  to  avoid   it  con- 
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stitated  negligence.'  The  court  replied  that  this  was  sab- 
stantiallj  correct  save  the  expression  'might  have  been 
B66D/  as  to  which  he  charged,  in  substance,  that  if,  in  the 
use  of  ordinary  care,  the  hole  ought  to  have  been  discov- 
ered, plaintiff  could  not  recover.'     Held,  no  error." 

The  law  is  laid  down  substantially  in  the  same  way  by 
the  supreme  court  of  Massachusetts,  in  Wood  v.  Boston, 
121  Mass.,  337,  where  the  court  in  the  syllabus,  as^y: 

''At  the  trial  of  an  action  for  injuries  caused  by  a  defect 
io  a  highway,  it  appeared  that  the  plaintiff,  on  the  after- 
noon of  a  bright  and  pleasant  day,  stepped  into  a  hole  in 
the  sidewalk  and  was  injured,  and  that  there  was  no  ice  or 
8Q0W  upon  the  sidewalk.  The  plaintiff  testified  that,  at  the 
time,  she  was  not  looking  at  the  sidewalk,  and  that,  if  she 
had  seen  the  hole,  she  should  have  stepped  past  it.  Held, 
that  the  question  whether  the  plaintiff  was  in  the  exercise 
of  due  care,  was  rightfully  submitted  to  the  jury." 

And  this  is  the  law  in  the  western  states  as  well  as  in  the 
east.  In  Indianapolis  v.  Gaston,  58  Ind.,  224,  the  court 
Bay  in  the  syllabus: 

'*Any  person  traveling  a  sidewalk  of  a  city,  which  is  in 
constant  use  by  the  public,  has  a  right,  when  using  the 
same  with  due  diligence,  to  presume,  and  act  upon  the  pre- 
sumption, that  it  is  reasonably  safe  for  ordinary  travel, 
throaghout  its  entire  width,  from  all  dangerous  and  annoy- 
ing obstructions  of  a  permanent  character. 

And  in  133  III.,  118,  the  court  in  the  syllabus  say: 

^*Tbe  question  of  negligence  of  a  plaintiff  contributing 
to  bis  injury  is  one  of  fact,  and  not  one  of  law.  It  is  for 
the  jury  to  determine,  from  the  evidence,  whether  one  or 
both  of  the  parties  may  have  been  negligent  in  their  con- 
duct, and  not  for  the  court  to  take  the  question  from  them, 
and  declare  that  if  certain  facts  e^ist  negligence  is  estab- 
lished. It  is  not  proper  for  the  court  to  tell  the  jury  that 
certain  facta  constitute  negligence." 

This  was  a  sidewalk  case.     The  court  say,  on  page  154: 

''The  plaintiff  in  this  case  was  bound  to  make  a  reason- 
able use  of  her  faculties  when  walking  along  the  sidewalk 
in  order  to  avoid  danger,  but  what  was  such  reasonable  use 
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was  a  question  of  fact  to  be  determined  by  tbe  jury  under 
all  the  circumstances  disclosed  bj  the  evidence." 

The  court  below  was  asked  to  charge  that:  "Ordinary 
care  requires  that  the  foot  passenger  shall  use  her  eyes  as 
well  as  her  feet,  and  therefore,  if  you  believe  from  the  evi- 
dence, that  the  plaintiff  was  injured  because  of  the  failure 
on  her  part  to  look  where  she  was  going,  or  observe  the 
condition  of  the  sidewalk  on  which  she  was  walking,  yon 
should  find  the  defendant  not  guilty."  And  the  court  say 
this  instruction  was  properly  refused,  it  virtually  saying  to 
the  jury  that  certain  facts  constituted  negligence. 

Also,  on  this  same  proposition,  Chicago  v.  fiabcock,  143 
Ills.,  358,  the  second  and  third  divisions  of  the  syllabus: 

"A  pedestrian  upon  Bach  a  sidewalk  may  ordinarily  as- 
sume  that  the  same  is  in  a  reasonably  safe  condition  for 
travel.  He  is  not  absolutely  bound  to  keep  his  eyes  con- 
stantly fixed  on  the  sidewalk,  in  search  of  possible  holes  or 
other  defects  therein. 

"'A  person  passing  along  a  sidewalk  in  a  city  is  required 
to  use  ordinary  and  reasonable  care  and  diligence  to  avoid 
danger,  but  what  is  such  care,  depends  upon  the  circum- 
stances of  each  particular  case,  and  is  a  question  of  fact  for 
the  jury. 

And  the  court  say,  page  363: 

"A  person  passing  along  a  sidewalk  in  a  city  is  required 
to  use  ordinary  and  reasonable  care  and  diligence  to  avoid 
danger,  but  what  is  such  ordinary  and  reasonable  care  de- 
pends upon  the  circumstances  of  each  particular  case,  and 
is  a  question  of  fact  for  the  jury.  A  pedestrian  upon  such 
sidewalk  may  ordinarily  assume  that  the  sidewalk  is  in  a 
reasonably  safe  condition  for  travel.  To  hold  that  such 
person  is  absolutely  bound  to  keep  his  or  her  eyes  con- 
stantly fixed  upon  the  sidewalk  in  a  search  for  possible 
holes  or  other  defects,  would  be  to  establish  a  manifestly 
unreasonable  and  wholly  impracticable  rule." 

In  Matthews  v.  Cedar  Rapids,  80  Iowa,  459,  the  syllabus 
of  the  case  is  as  follows: 

*' Under  a  well  lighted  and  attractive  show  window  in  a 
city,  there  was  an  open  area  way,  about  five  and  a  half  feet 
long  and  fifteen  inches  wide,  extending  about  five  inches  of 
its  width  into  the  sidewalk,  and  the  other  ten  inches  undei 
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the  baildiDg,  whose  wall  over  the  opening  was  about  three 
feet  above  the  level  of  the  walk.  Plaintiff,  while  passing 
by,  was  attracted  to  the  window,  and.  fell  into  the  opening, 
and  was  injared.  In  an  action  against  the  owner  of  the 
building  and  the  city,  plaintiff's  testimony  showed  that  by 
looking  he  could  plainly  have  seen  the  opening.  The  court 
instructed  on  the  subject  of  contributory  negligence,  that 
it  was  plaintiff's  duty  to  'Use  his  eyes  and  look  where  he 
was  walking,  and  avoid  all  obstacles  visible  and  not  ob- 
scured.' "  Held,  that  the  instruction  was  erroneous,  be- 
cause, when  taken  in  connection  with  plaintiff's  own  testi- 
mony, it  was  equivalent  to  a  holding,  as  matter  of  law,  that 
he  was  guilty  of  contributory  negligence,  whereas  that  was  a 
question  for  the  jury,  to  be  determined  from  all  the  facts 
in  the  case;  since  it  is  certain  that  under  the  facts,  different 
minds  might  reasonably  reach  different  conclusions  as  to 
whether  the  plaintiff  did  not  take  all  the  care  that  was  re^ 
quired  of  him  as  a  reasonably  prudent  man,  under  the  cir- 
cumstances. ' ' 

At  pages  262,  263  and  264,  the  court  discuss  the  ques- 
tion quite  fullyi 

In  Thompson  on  Negligence,  volume  II,  page  1197,  sec- 
tion 42,  the  author  says:  ''There  is  no  rule  of  law  which 
obliges  a  person,  while  upon  the  highway,  to  keep  his  eyes 
constantly  upon  the  road  before  him,  that  he  may  avoid 
injury  from  any  defects  therein.  He  may  presume  that  the 
road  is  in  a  fit  condition  for  travel.  In  other  words,  he  is 
not  obliged  to  presume  negligence  on  the  part  of  those 
whose  duty  it  is  to  keep  the  highway  in  repair." 

Also  Shearman  &  Bedfield  on  Negligence,  volume  I,  sec- 
tion 375:  "The  application  to  actions  for  defective  high- 
ways of  the  rule  as  to  contributory  negligence  requires  some 
further  illustration  than  that  given  in  the  chapter  on  the 
general  subject.  In  the  first  place,  the  rule  does  not  apply 
to  an  action  against  one  who  unlawfully  created  the  defect 
in  the  highway  which  caused  the  injury,  such  an  action 
being  founded  on  nuisance,  and  not  on  negligence.  It  is, 
however,  applicable  to  actions  founded  on  statutory  as  well 
as  common  law  liability.  In  either  case  the  standard  of 
care  required  of  a  traveler  on  a  highway  is,  in  general, 
simply  such  as  persons  of  common  prudence  ordinarily  ex- 
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eiciae  under  the  same  circumstances.  When  ignorant  of 
any  defect  in  the  way,  he  has  a  right  to  presume  and  to  act 
upon  the  presumption,  that  a  highway  is  reasonably  safe 
for  ordinary  travel.  He  is  not  bound  to  have  the  most  per- 
fect vision,  nor  to  look  ahead  to  avoid  defects  which  ought 
not  to  exist;  nor  to  keep  his  eyes  constantly  on  the  pave- 
ment before  him.  He  need  have  only  a  reasonable  assur- 
ance of  safety  before  venturing  upon  the  highway;  and 
whether  such  assurance,  under  the  circumstances,  is  well 
founded,  is  a  question  for  the  jury  to  determine.  The 
mere  fact  of  stepping  into  an  open  excavation  in  a  sidewalk, 
in  the  daytime,  is  not  conclusive  of  negligence.  A  traveler 
is  bound  to  observe  the  presence  of  lawful  obstructions  and 
notorious  defects;  and,  if  there  is  anything  about  them  to 
apprise  him  of  danger,  he  must  exercise  greater  care  in 
passing  over  them  or  by  them,  than  if  they  did  not  exist. 
If  there  is  nothing  to  indicate  that  the  way  ia  dangerously 
defective,  he  is  only  bound  to  use  ordinary  care.  If  they 
were  not  observed  because  he  was  not  looking,  or  was  step- 
ping backward,  or  was  running  too  fast  to  notice  anything, 
or  allowed  his  attention  to  be  momentarily  diverted,  or  was 
intoxicated,  it  is  for  the  jury  to  say  whether  he  was  guilty 
of  contributory  negligence.  If  ignorant  of  any  dangerous 
obstructions,  he  may  cross  a  street  at  any  point  that  suits 
his  convenience,  without  imputation  of  negligence  The 
blind  and  th<^  halt  are  entitled,  like  other  travelers,  to  pre- 
sume that  a  highway  in  constant  use,  is  reasonably  safe  for 
ordinary  travel,  and  he  is  not  in  fault  for  neglecting  to 
observe  and  avoid  a  defect  therein  which  is  not  so  plain  and 
obvious  as  to  be  necessarily  observable  by  one  in  the  posses- 
sion of  ordinary  faculties,  traveling  at  an  ordinary  pace. 
Under  the  principles  stated  in  section  93,  ante,  the  travel- 
er's negligence,  in  order  to  defeat  his  action,  must  have 
proximately  contributed  to  the  causing  of  his  injury." 

Also  cite  Beach  on  Contributory  Negligence,  sections 
246a  and  274:  **A  person  using  a  public  highway  is  not 
required  to  be  vigilant  to  discover  dangerous  obstructions, 
but  he  may  walk  or  drive  in  the  daytime  or  night-time, 
relying  upon  the  assumption  that  the  corporation  whose 
duty  it  is  to  keep  the  streets  in  a  safe  condition  for  travel 
has  performed  that  duty,  and  that  he  is  exposed  to  no 
danger  from  its  neglect." 
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''When  the  higwhay  ie  out  of  order,  it  is  held,  as  a  gen- 
eral role,  not  negligent  to  use  it,  in  as  prudent  a  way  as 
practicable,  which  is  to  say  that  using  a  defective  highway 
is  not  negligence  as  a  matter  of  law.  It  would  be  an  ex- 
traordinary rule  that  made  it  negligence  not  to  stay  indoors 
whenever  the  highway  is  out  of  repair.  But  when  the  con- 
dition of  the  highway  is  such  that  it  is  obviously  dangerous 
to  go  upon  it,  and  it  appears  that  the  plaintiff  might  easily 
have  taken  another  course  and  avoided  the  danger,  there 
can  be  no  recovery  in  case  of  injury.  To  go  upon  a  high- 
way under  such  circumstances,  is  negligence  sufficient  to 
bar  an  action  for  damages.  Mere  knowledge,  however,  of 
defect  or  danger  in  the  highway,  on  the  part  of  the  person 
injured  thereby,  is  not  conclusive  evidence  of  negligence 
contributing  to  the  injury.  As,  for^  instance,  where  one 
has  proceeded  so  far  in  a  narrow  pass  before  being  warned 
of  danger  ahead  that  he  is  unable  to  turn  back." 

We  think  this  instruction  which  imposed  upon  the  plaint- 
iff as  a  matter  of  law,  the  duty  to  be  upon  the  lookout  while 
walking  upon  the  sidewalk,  was  erroneous,  and  was  perhaps 
decisive  of  the  case  against  the  plaintiff.  The  evidence  of 
the  plaintiff  deos  not  show  that  he  was  on  the  lookout  or 
looking  ahead,  but,  on  the  contrary,  he  was  walking  along 
the  sidewalk  in  the  ordinary  way  as  people  generally  walk 
along  sidewalks,  and  the  jury,  being  instructed  that  it  was 
his  duty  under  the  law  to  be  on  the  lookout,  could  not  very 
well  do  otherwise  than  find  a  verdict  in  favor  of  the  defend- 
ant. 

We  think,  then,  that  the  three  instructions  especially 
complained  of,  the  second,  seventh  and  eleventh,  were  er- 
roneous, the  tenth  objectionable  for  the  reasons  stated,  and 
that  the  others  ought  not  to  have  been  given,  in  the  form 
that  they  were  and  in  connection  with  these,  for  the  reason 
that  so  far  as  proper  they  had  all  been  fully  covered  by  the 
general  charge. 

The  plaintiff  in  error  also  complained  that  the  court  erred 
in  excluding  the  testimony  of  Doctor  Cherry,  who  treated 
the  plaintiff.  He  was  asked  what  his  services  were  reason- 
ably worth.  The  doctor  testified  that  he  did  not  intend  to 
make  any  charges  against  Dr.  Ohiiger  for  these  services, 
on  account  of  his  being  a  physician,   and    for    that    reason, 
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the  court  excluded  the  teetimoDy  as  to  their  value.  There 
was  no  statement  on  the  part  of  plaintiff^s  counsel  what  he 
expected  the  witness  would  testify  these  services  were 
worth,  and,  therefore,  it  does  not  appear  from  the  record 
that  there  was  any  prejudicial  error;  but  as  the  case  is  to 
go  back  for  a  re- trial,  we  think  we  should  say  that  in  our 
opinion,  under  the  doctrine  of  our  supreme  court  in  Klein 
V.  Thompson,  19  Ohio  St.,  569,  the  testimony  was  admis- 
sible, Hltboiigh  Dr.  Cberry  testified  that  he  did  not  intend 
to  charge  Dr.  Ohliger  anything  for  his  services.  The  first 
paragraph  of  the  syllabus  in  that  case  is  as  follows: 

''In  an  action  for  assault  and  battery,  the  plaintiff  may 
recover  as  part  of  his  damages  the  amount  of  a  surgeon^s 
bill  which  he  incurred  for  treating  his  injuries,  although, 
before  the  trial,  it  had  been  voluntarily  paid  by  the  trustees 
of  the  township,  to  whom  the  plaintiff  was  under  no  legal 
liability  to  refund  the  amount." 

And  the  supreme  court  of  Indiana,  in  Indianapolis  v. 
Gaston,  58  Ind.,  224;  Pennsylvania  Co.  v.  Marion,  104 
Ind.,  239,  have  held  that  such  testimony  was  admissible, 
although  the  services  were  gratuitous.  The  doctrine  of  the 
cases  appears  to  be,  that  although  the  services  were  given 
without  charge,  that  this  was  not  for  the  benefit  of  the  de- 
fendant, the  person  charged  with  the  wrongdoing,  and 
therefore  it  is  not  a  defense  to  a  recovery.  The  question 
came  up  squarely  in  Indianapolis  v.  Gaston,  supra,  and  on 
page  237,  the  court  say: 

"The  refusal  to  permit  certain  evidence,  offered  by  the 
appellant,  to  the  jury,  is  also  complained  of  as  error.  The 
appellant  offered  to  prove  that  it  was  a  universal  custom 
amongst  physicians  and  surgeons  not  to  charge  members  of 
the  profession  for  services  rendered.  This  evidence  was 
properly  rejected.  Whenever  it  is  proper  in  such  a  case  to 
prove  the  services  of  a  physician  or  surgeon,  the  fair  value 
of  such  services  is  the  legal  rule,  even  though  they  might 
have  been  rendered  gratuitously.'' 

The  court  say  in  Pennsylvania  Co.  v.  Marion,  104  Ind., 
244: 

"The  plaintiff  having  testified  that  the  nurses  who  at- 
tended him  while  prostrated  from  the  injury,  did  so  vol- 
untarily and  without  charge,   was    nevertheless   permitted, 
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over  objection,  to  prove  by  his  attending  physician  what 
their  services  were  worth.  This  evidence  was  admissible 
under  the  rulings  in  Oity  of  Indianapolis  v.  Gaston,  68  Ind. , 
221,  and  Ohio,  etc.  B.  W.  Oo.  v.  Dikerson,  69  Ind.,  817. 

^^ These  services  were  necessary  to  ameliorate  the  condition 
and  aaffering  of  the  plaintiff.  That  they  were  voluntarily 
and  gratuitously  rendered  was  for  his  benefit,  and  not  for 
the  benefit  of  the  defendant.  Klein  v.  Thompson,  19  Ohio 
St.,  569;  Ferryboat  D.  S.  Gregory,  2  Ben.,  226;  Cunning- 
ham V.  E.  &  T.  H.  R.  R.  Co.,  102  Ind.,  478." 

In  our  judgment  the  testimony  should  have  been  ad- 
mitted. 

For  the  errors  mentioned  the  judgment  of  the  court  of 
common  pleas  will  be  reversed  and  the  case  remanded  for  a 
new  trial. 

E.  O.  King  and  J.  M.  Ritchie,  for  Plaintiff  in  Error. 

M,  R,  Brailey,  City  Attorney,  for  Defendant  in  Error. 


(Fifth  Circuit— Wayne  Co.,  O.,  Circuit  Court  Feb., Term,  1900,) 

Before  Adams,  Douglass  and  Voorhees,  JJ. 

SAMUEL  MANLEY  v.  ALEXANDER  CARL. 

Conveyance  of  land  excepting  interest  in   una^signed  dower^Ex- 
oeption  covers  fee  in  part  of  land  afterwards  assigned  for  dower — 

(1.)    S.  M.,  tenant  in  commoo  with  R.  M.,    conTeyed   to   said 
R.  M.  by  deed  of  release   or   quit-olaim    certain    traots   of 
land  described  in  the  deed,  which  were  subject  to  an   un- . 
assigned  dower.    S.  M.  and  his  wife,  in  tlie  deed   remised, 
released  and  forever  quit-claimed  unto  the  said  R.  M.,  his 
heirs  and  assigns  forever,  all  their  title,  interest  and  estate, 
legal  and  equitable,  except   their   right    and    title    in   the 
wfdow^s  dower  in  the  premises  decribed.     Afterwards   the 
widow's  dower  was  assigned  in   one    hundred  and    twenty 
acres,  a  part  of  the  lands    described    in    the    deed.    Held, 
that  S.  M.'s  grant  to  R.  M.  excepted  the  fee  in  that  part  or 
portion  of  the  premises  described   in    the    deed,  to-wit:  in 
the  one  hundred  and  twenty  acres,    in    whiob    said    dower 
was  assigned,  and  R.  M.  did  not  get  title  thereto  under  his 
qait-claim  deed. 

Same — Such  exception  not  void  for  uncertainty — 
(2).    The  exception  in  said  deed  was  not  void  for  uncertainty. 
The  quantity  or  boundaries  of  the  land  excepted  could   be 
shown  by  evidence  and  the  assignment  of  the  dower. 
Ignorance  of  grantor  of  condition  of  land —  Untrue  representationB 
of  conditions^  by  purdiaser,  amount   to  fraud — 
(3).    The  buyer  of  real  estate,  who    assumes    to   have    speoial 
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knowledge  of  the  value  and  condition  of  the  property,  in  re- 
gard to  which  the  seller  is  ignorant,  tor  the  purpose  of 
misleading  him  and  inducing  him  to  sell  the  same  at  less 
than  its  value,  told  him  of  facts  and  conditions  calculated 
to  depreciate  the  value  of  the  premises,  but  omitted  to  dis- 
close other  facts  within  his  knowledge  which  would  have 
given  correct  information  of  their  value,  and  by  such 
means  succeeded  in  buying  the  same  at  much  less  than 
their  value.  Such  conduct  on  the  part  of  the  buyer  is 
fraudulent,  entitling  the  seller  to  set  aside  the  conveyance 
for  fraud. 

Appeal  from  the  Court  of  Common  Pleas  of  Wayne 
county. 

VOOBHEES,   J. 

Plaintiff  in  bis  first  cause  of  action  set  forth,  that  about 
October  25ih,  1894,  he  conveyed  to  the  defendant  his  in- 
terest in  the  lands  described  in  the  petition,  for  the  aum  of 
$120.00.  He  claims  at  the  time  said  conveyance  was  made 
he  was  the  owner  in  fee  of  one-sixth  of  a  tract  of  one  hun- 
dred and  twenty  acres  described;  also  the  owner  in  fee  of 
on«- fifty-sixth  part  of  certain  other  lands,  described  in  the 
petition,  as  one  of  the  heirs  of  his  brother,  James  K, 
Manley,  who  died  in  1864,  without  issue,  unmarried  and 
intestate;  that  the  defendant  misrepresented  to  him  the 
condition  and  value  of  said  lands,  that  they  were  worn  out, 
of  poor  quality,  etc.;  that  if  plaintiflF,  who  lived  in  Missouri, 
should  go  to  Ohio  to  sell  his  interest  in  the  lands,  he  would 
be  in  danger  of  his  life,  claiming  and  representing  that 
there  weie  a  dangerous  and  rough  set  of  people  living  on 
the  lands;  that  the  amount  he  offered  for  said  plaintiff's 
interest,  to-wit;  $120.00,  was  more  than  his  interest  was 
then  worth. 

Plaintiff  relying  upon  the  statements  of  defendant  as  to 
the  condition  and  value  of  said  lands,  and  of  the  danger 
attending  him  should  he  return  to  Ohio  to  look  dfter  his  in- 
terest, on  the  25tb  day  of  October,  1894,  executed  and  de- 
livered to  the  defendant  a  quit-claim  deed,  and  thereby 
conveyed  to  him  all  his  interest  in  the  lands  described  in 
the  petition  for  said  sum  of  120.00;  that  plaintiff's  interest 
therein  was  of  the  value  of  $2,000.00. 

No  claim  being  made  or  relief  asked  under  the  second 
cause  of  action,  it  need  not  be  considered;  and  the  third 
cause  of  action  is  for  rents  and  profits  of  plaintiff's  share  of 
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the  one  hundred  and  twenty  acres,  of  which  defendant   was 
and  baa  been  in  posseseion  since  1874. 

For  a  fonrth  cause  of  action,  partition  of  the  one  hundred 
and  twenty  acres  is  demanded, one-sixth  thereof  to  plaintiff, 
and  five-eizths  to  the  defendant. 

The  prayer  for  relief  is:  That  the  deed  of  October  25th, 
1894,  be  set  aside;  the  defendant  account  for  rents  of  the 
120  acres  from  February  23rd,  1874,  and  that  partition  be 
made  of  the  premises. 

Defendant  by  answer  puts  in  issue  all  the  allegations  of 
the  petition,  except  he  admits  that  plaintiff  on  October 
25tb,  1894.  was  seized  of  one-seventh  of  one-eighth, or  one- 
fifty-eixth  part  of  the  one  hundred  and  twenty  acres,  as 
heir  at  law  of  his  brother,  James  K.  Manley,  deceased;  and 
one-sixth  of  one-seventh  of  one-twenty-second  part  of  said 
one  hundred  and  twenty  acres  as  heir  at  law  of  his  brother. 
Perry  Manley,  deceased.  He  further  admits  that  James 
K.  and  Perry  Manley  each  died  without  issue,  unmarried 
and  intestate;  that  on  February  28rd,  1874,  he,  the  de- 
fendant, purchased  from  Henry  Shreve,  as  administrator  of 
Robert  Manley,  deceased,  all  the  interest  of  said  Robert 
Manley  in  said  one  hundred  and  twenty  acres,  and  that  he 
became  a  tenant  in  common  with  the  plaintiff  therein;  that 
about  1864,  plaintiff  became  seized  of  one-fifty-sixth  part 
of  the  other  lands  described  in  the  petition  other  than  the 
said  120  acres,  as  heir  of  said  James  K.  Manley,  deceased, 
to-wit,  in  about  two  hundred  and  sixty-three  and  seven- 
tenths  acres. 

The  contention  centers  upon  three  propositions:  First: 
What  interest,  if  any,  was  excepted  by  the  plaintiff,  Samuel 
Manley,  in  the  deed  of  October  26th,  1852,  to  his  brother 
Robert  Manley? 

Second:  Had  plaintiff,  on  October  25tb,    1894,   any  in- 
terest or  estate  in  the  one  hundred  and  twenty  acres,  except 
the  interest  he  inherited  from  his  two  brotbers,    James  K. 
and  Perry  Manley,  being  the  one-fifty-sizth  and   one-forty- 
second,  or  one-twenty-fourth?     If  he  excepted    his  interest 
in  the  one  hundred  and  twenty  acres  from  the  operation    of 
the  deed  of  October  25th,  1852,  then  as  heir  of    his   father 
he  would  have  one-eighth  more,    making    his   entire   share 
one-aixtb . 
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Third:  Was  there  fraud  practiced  by  the  defendant  in 
the  purchase  of  the  land  in  October,  1894? 

The  first  question  is  to  be  determined  by  construction  of 
the  deed  from  Samuel  Manlej  to  Robert  Manlej,  of  date  of 
October  25th,  1852.  At  the  time  this  deed  was  made, 
Samuel  Manlej  and  Robert  Manlej  were  tenants  in  common 
in  the  lands  of  which  their  father  died  seized,  each  owning 
in  fee,  one-eighth  part  of  all  the  lands  described  in  the  deed 
of  October,  1852.  All  of  these  lands  were  subject  to  the 
dower  of  the  widow  of  their  deceased  father,  which  dower 
at  the  time  said  deed  was  made  was  unassigned.  The  deed 
in  question  is  a  quit-claim.  Omitting  certain  unimportant 
recitals,  it  contains  the  words  following,  to-wit:  ''In  con- 
sideration of  the  sum  of  S600.00  in  band  paid  by  Robert 
Manley,  we  do  hereby  remise,  release  and  forever  quit-claim 
unto  the  said  Robert  Manley,  his  heirs  and  assigns  forever, 
all  our  title,  interest  and  estate,  legal  and  equitable,  except 
our  right  and  title  in  the  widow's  dower,  in  the  following 
described  premises,  etc." 

It  was  not  the  purpose  or  intention  of  the  grantors  by 
this  exception,  to  exempt  themselves  from  liability  against 
an  incumbrance  of  the  dower  estate  in  the  lands  conveyed; 
the  deed  contains  no  covenants  of  warranty.  But  did  the 
grantors,  by  the  use  of  the  words,  "except  our  right  and 
title  in  the  widow's  dower  in  the  premises  described,  etc**, 
retain  the  fee  in  any  part  of  the  premises  described  in  the 
deed?  It  may  be  assumed  that  the  parties  to  this  deed  un- 
derstood that  the  dower  of  their  mother  could  be  assigned 
in  any  part  or  portion  of  the  lands  of  which  their  father 
died  seized,  and  that  the  dower  estate  would  not  be  an 
estate  in  fee.  If  they  so  understood  that  the  dower  might 
be  so  assigned,  and  it  would  not  include  the  fee,  then,  by 
excepting  from  the  operation  of  the  deed,  their  right  and 
title  in  the  dower,  did  they  not  intend  to  retain  their  estate 
in  that  portion  of  the  premises  described  in  the  deed  in 
which  the  dower  should  thereafter  be  assigned,  wherever 
that  might  be?  Such  an  exception  would  not  be  void  for 
uncertainty.  An  exception  is  not  void  for  uncertainty,  be- 
cause the  boundaries  of  the  land  excepted  must  be  shown 
by  evidence.  Painter  v.  Pasadena  L.  &  W.  Co.,  91  Cal., 
74. 
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Afterwards  the  widow's  dower  was  assigned  in  a  portion 
of  the  premises  described  in  the  deed  of  October,  1852,  to- 
wit,  in  the  one  hundred  and  twenty  acres  here  in  contro- 
versy. 

It  is  an  obvioas  rale  in  the  construction  of  grants  con- 
taining an  exception  or  reservation,  that  the  thing  excepted 
or  reserved  must  be  out  of  the  thing  granted,  or  parcel  of 
that  which  would  have  passed  by  the  grant,  if  not  thus  ex- 
cepted or  reserved.  An  exception  or  reservation  of  some- 
thing not  embraced  in  the  premises  would  be  simply  void, 
there  being  nothing  for  it  to  operate  upon.  The  words 
reception  and  reservation  are  often  used  indiscriminately, 
though  there  is  a  known  distinction  between  them.  An 
exception  is  separating  part  of  that  embraced  in  the  descrip- 
tion,  and  already  existing  in  specie;  as  excepting  a  partic- 
ular parcel  of  land  from  a  farm  granted  by  general  words. 
A  reservation  is  something  newly  created,  out  of  the  grant- 
ed premises  by  force  and  effect  of  the  reservation  itself,  as 
an  easement  out  of  land  granted,  or  rent  out  of  land  de- 
mised. In  this  deed  the  words  are  peculiar;  they  are, 
''except  our  right  and  title  in  the  widow's  dower. '^  The 
meaning  and  intention  could  not  be,  that  the  grantors 
meant  only  the  dower  estate  of  the  widow,  because  they  had 
no  right  or  title  in  the  dower  estate,  either  before  or  after 
assignment;  if  the  dower  had  actually  been  assigned  by 
metes  and  bounds,  such  an  exception  would  have  been  void 
either  as  an  exception  or  reservation  of  the  dower  estate, 
because  there  was  nothing  for  either  to  operate  upon;  the 
grantors  had  no  estate  or  interest  in  the  dower. 

But  when  applied  to  the  fee  in  that  portion  of  the  prem- 
ises embraced  in  the  deed,  in  which  the  dower  estate  could 
or  should  be  assigned  to  the  widow, then  they  are  excepting 
Of  reserving  something  of  their  own,  and  existing  at  the 
time  the  deed  was  made. 

With  this  view  of  what  the  grantors  had,  by  force  of  the  ex- 
ception in  their  deed,  "of  their  right  and  title  in  the  widow's 
dower,"  it  is  clear  the  intention  was  to  retain  a  fee  in  the 
premises  embraced  in  the  deed  in  which  the  widow's  dower 
should  thereafter  be  assigned.  Such  a  construction  brings 
the  case  within  the  scope  or  meaning  of  an  exception,  viz. ; 
that  it  mnst  be  a  portion  of  the  thing  granted,  or  described 
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as  granted,  and  can  be  of  nothing  else;  and  must  also  be  of 
something  which  can  be  enjoyed  separately  from  the  thing 
granted.  If  the  exception  be  valid,  the  thing  excepted  re- 
mains with  the  grantor,  with  the  like  force  and  effect  aa  if 
no  grant  had  been  made.  Such  a  construction  of  the  deed 
of  October,  1852,  is  sustained  by  the  following  cases  and 
authorities.  ISIoan  et  al.  v.  The  Lawrence  Furnace  Co.,  29 
Ohio  St.,  568;  Craig  et  al.  v.  Wells,  11  N.  Y.,  315;  Hurd 
V.  Curtis  et  al.,  7  Met.  (Mass.),  94,  110;  Cutler  v.  Tufts, 
3  Met.  (Mass.),  272,  277;  Devlin  on  Deeds,  vol,  2  (2d 
Ed.),  section  979;  4  Kent's  Com.,  468. 

Counsel  for  defendant  rely  upon  the  case  of  the  City  of 
Cincinnati  v.  Lessee  of  Newell's  Heirs,  7  Ohio  St.,  37,  40. 
That  case  is  plainly  distinguishable  fiom  this.  There  the 
exception,  was  not  in  favor  of  the  grantor,  but  for  the  use  of 
the  public.  For  themselves  in  particular,  the  grantors  ex- 
cepted and  reserved  nothing.  The  public  being  a  stranger 
to  the  deed,  the  exception  could  not  operate  in  its  favor. 
The  law  will  never  imply  a  covenant  in  favor  of  a  stranger 
to  the  deed.  It  is  well  settled  that  an  exception  or  reserva- 
tion to  a  third  person  not  a  party  to  the  deed  is  void. 
Craig  V.  Wells,  11  N.  Y.,  315,  323,  and  authorities  cited 
on  page  323. 

The  only  case  we  have  been  able  to  find  which  tends  to  a 
contrary  construction  is  Swick  v.  Sears,  1  Hill  (N.  Y.),  17. 
In  that  case  it  was  a  warranty  deed.  Tunis  Swick  died 
seized  of  the  premises  in  question,  leaving  a  widow  named 
Charity,  who  afterwards  married  Eldreth  Covert;  and  leav- 
ing also  five  children,  of  whom  the  plaintiff  was  one.  All 
the  other  heirs  had  conveyed  their  interest  to  the  plaintiff. 
The  plaintiff  then,  by  warranty  deed,  conveyed  the  premises 
to  the  defendant  in  fee,  describing  the  same  by  metes  and 
bounds,  and  immediately  after  the  description  was  a  reser- 
vation in  the  following  words:  ''Reserving  the  equal  un- 
divided one-third  part  of  above  described  premises  that  is 
covered  by  the  dower  right  of  Charity  Covert". 

The  case  can  not  be  regarded  as  a  well  considered  one; 
no  authorities  are  citad  in  support  of  the  conclusion  reached, 
and  no  discrimination  is  made  between  an  exception  end  a 
reservation,  nowithstanding  the  obvious  difference  in  their 
legal  effect.     The  judge  who  announced  the  opinion    says: 
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''Bat  we  mast  look  a  little  more  closely  to  the  reserTatioD. 
'Reaerving  the  equal  undivided  one-third  part  of  above 
described  premises.'  If  the  clause  had  stopped  here,  there 
wonid  have  been  a  plain  exception  of  one- third  of  the  thing 
granted,  and  it  would  be  difficult  to  resist  the  plaintiff's 
claim.  But  we  are  not  at  liberty  to  take  one  half  of  the 
clause,  and  reject  the  residue.  We  must  read,  and  if  pos- 
sible, give  effect  to  every  word  which  it  contains.  The 
remaining  part  of  the  clause  points  directly  to  the  right  of 
dower,  as  the  subject  which  the  parties  had  in  mind,  reserv- 
ing one- third  of  the  premises  'that  is  covered  by  the  dower 
of  Charity  Covert'.  Looking  at  the  entire  clause,  I  am 
QDable  to  resist  the  conclusion,  that  the  plaintiff  intended 
to  convey  the  whole  estate  subject  to  the  existing  right  of 
dower.  It  requires  but  a  very  slight  change  in  the  phrase- 
ology to  make  the  matter  quite  plain.  The  plaintiff  says 
by  the  deed: 'I  grant  the  two  parcels  of  land  'reserving'* 
—excepting  or  subject  to — 'the  dower  right  of  Charity 
Covert',  which  covers  *the  equal  undivided  one-third  part 
of  above  described  premises'.  If  the  plaintiff  intended  to 
reserve  one-third  cf  the  estate  to  himself,  why  did  he  men- 
tion Charity  Covert  or  her  right  of  dower?  I  do  not  see 
what  answer  can  be  given  to  the  question.  In  truth,  the 
plaintiff  is  driven  to  the  necessity  of  taking  one- half  of  the 
clause,  and  rejecting  the  residue,  before  he  can  make  out 
his  case.  We  think  he  is  not  at  liberty  to  do  so,  and  that 
upon  the  true  construction  of  the  deed,  the  plaintiff  has 
parted  with  the  entire  estate  which  he  had  in  the  land.*' 

This  case  came  under  review  by  the  court  of  appeals  of 
New  York  in  the  case  of  David  Munn,  v.  Noah  Worrell, 
53  N.  Y. ,  page  44,  in  which  it  was  held:  "A  deed 
containing  this  exception,  'saving  and  excepting  from 
the  premises  hereby  conveyed  all,  and  so  much,  and 
such  part  and  parts  thereof  as  has  or  have  been  lawfully 
taken  for  a  public  road  or  roads':  Held,  that  the  ex- 
ception was  of  the  land  covered  by  a  public  highway 
across  the  premises,  not  simply  to  the  public  easement 
therein;  that  the  fee  of  the  land,  so  dbvered,  remained  in 
the  grantor  and  passed  by  a  subsequent  conveyance  thereof 
to  a  third  person. "  Referring  to  the  case  of  Swick  v.  Sears, 
1  Hill,  page  17,  Rapallo,  J.,  says:     "The   reservation  was 
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of  'the  undivided  third  of  the  premises,  which  was  covered 
by  the  dower  right  of  Q\  and  was  held  to  describe  onlj  the 
interest  of  the  doweress.  If  the  dower  had  been  at  the 
time  actuall;  admeasared,  and  the  deed  had  excepted  'from 
the  premises  conveyed  that  part  thereof  which  had  been  set 
off  to  C.  on  the  admeasurement  of  her  dower',  the  case 
would  have  been  analagous  to  the  present  one,  and  I  ap- 
prehend the  conclusion  would  have  been  different. 

''None  of  the  cases  referred  to  present  the  features  which 
exist  in  the  present  case,  of  an  exception,  from  the  premises 
described,  of  a  specific  portion  of  such  premises. 

"It  is  urged  that,  because  the  portion  excepted  is  described 
as  that  part  of  the  premises  which  has  been  lawfully  taken 
for  a  public  road,  and  only  an  easement  therein  could 
be  BO  lawfully  taken,  therefore  an  easement  only  was  ex- 
cepted. We  cannot  so  understand  the  language;  the  word 
'premises',  we  think,  clearly  means,  in  the  connection  in 
which  it  is  used,  the  tract  of  land  described  in  the  deed, 
and  not  the  estate  or  interest  of  the  grantor,  and  the  excep- 
tion was  of  a  portion  of  such  premises,  and  not  of  an  inter- 
est therein.  By  describing  the  excepted  part  as  that  portion 
which  has  been  lawfully  taken  for  a  public  road  or  roads, 
lands  used  as  private  road,  or  roads  not  lawfully  established 
were  excluded  from  the  exception.  The  purpose  of  the  ex- 
pression was  manifestly  to  designate  with  accuracy  what 
portion  of  the  premises   was  intended  to  be  excepted. 

"The  court  below  found  that  the  premises  in  controversy 
at  the  time  of  the  conveyance  from  Tillou  to  Warner  were 
included  in  and  formed  part  of  public  roads  passing  over 
the  property.  We  think  that  the  fee  therein  was  excepted 
from  the  conveyance  and  remained  in  Tillou  and  passed  by 
his  subsequent  conveyance  to  the  plaintiff,  and  that  the 
court  therefore  erre4  in  the  conclusion  that  the  plaintiff  was 
not  the  owner  thereof,  or  of  any  right,  title  or  interest 
therein." 

Keeping  in  view  the  difference  between  a  reservation  and 
an  exception  as  we  have  seen,  viz:  That  a  reservation  is 
never  of  any  part  of  the  estate  itself,  but  of  something 
issuing  out  of  it,  as  for  instRnce,  rent,  or  some  right  to  be 
exercised  in  relation  to  the  estate,  as  to  cut  timber  upon  it, 
and  that  an  exception  on  the  other  hand,  must  be  a  portion 
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of  the  thing  granted  or  described  aa  granted,  and  can  be  of 
nothing  else,  and  mudt  also  be  of  something  which  can  be 
enjoyed  separately  from  the  thing  granted,  (Shep.  Touch, 
77,  78,  80;  Cunningham  v.  Knight,  1  Barb,,  S.  0.  Rep., 
399;  Starr  v.  Child,  5  Denio,  599;  Doe  v.  Lock,  4  Nev.  <fe 
Man.,  807),  it  is  plain  that  there  was  more  than  the  interest 
of  the  doweresB  excepted  in  the  deed  in  controversy  in  this 
action. 

It  is  material  also  to  consider  that  the  deed  in  the  case  of 
Swick  V.  Sears,  supra,  was  a  warranty  deed,  while  here  it 
was  a  quit-claim,  and  the  limitation  are  words  of  exception, 
and  not  reservation,  and  to  give  effect  to  them  as  words  of 
exception,  we  think  that  the  fee  in  the  one  hundred  and 
twenty  acres  was  excepted  from  the  conveyance  of  1852  and 
remained  in  Samuel  Manley. 

Another  rule  of  construction  should  be  applied  here. 
How  did  the  parties  themselves  understand  and  interpret 
the  deed  ? 

The  exception  in  Samuel  Manley 's  deed  must  be  con- 
strued according  to  the  meaning  of  the  parties,  if  not  in- 
consistent with  the  rules  of  law. 

Samuel  Manley  always  supposed  he  had  an  interest  in  hi» 
father's  estate,  notwithstanding  the  deed  to  his  brother 
Robert  of  October,  1852.  He  so  claimed  to  the  defendant 
Carl,  and  the  defendant  so  understood  it,  because  when  he 
went  to  the  plaintiff  to  make  the  purchase,  he  says  ''he 
wanted  to  purchase  his,  Samuel  Manley's,  interest  in  his 
father's  and  brother's  estates".  If  there  were  no  excep- 
tions in  the  deed  of  1852,  Samuel  Manley  had  no  interest 
whatever  in  his  father's  estate.  If  this  deed  conveyed  the 
entire  fee  in  the  premises  .described  in  the  deed,  he  had 
nothing  left  but  the  interest  he  had  inherited  from  his  two 
brothers.  The  parties  did  not  so  understand  it.  Mr.  Carl 
went  to  Missouri  for  the  purpose  of  buying  the  interest  of 
SSamuel  Manley  in  his  father's  estate,  as  well  as  in  that  of 
his  two  brothers.  It  is  true  Mr.  Carl  was  not  a  party  to 
the  deed  of  1852,  but  this  does  not  entirely  destroy  the 
force  of  the  rule  of  construction  just  mentioned.  The  acta 
and  conduct  of  the  parties  following  the  parties  who  made 
the  contract,  must,  in  the  nature  of  the  case,  be  only  their 
own  construction  of  the  words  used,  and  not  an  acting   out 
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of  the  undeTBtanding  of  the  words  by  the  parties  who  used 
them.  While  the  practical  construction  of  a  contract  bj 
the  parties  who  made  it,  is  entitled  to  great  weight  in  case 
of  duubt,  the  construction  placed  thereon  by  those  who 
follow  is  of  much  less  weight,  but  of  some  weight;  the 
difference  is  only  in  degree.- 

This  rule  of  construction  is  recognized  by  the  supreme 
court  in  the  case  of  Cincinnati  v.  Gas  Light  and  Coke  Co., 
53  Ohio  St.,  278,  286,  287  and  288. 

Our  conclusion  on  the  first  proposition  is,  that  Samuel 
Manley  excepted  from  the  deed  to  Robert  Manley  of  Octo- 
ber, 1852,  his  one-eighth  interest  in  the  one  hundred  and 
twenty  acres  in  which  the  dower  was  assigned. 

Second:  He  owned,  then,  in  October,  18P4,  a  one-eighth 
interest  in  the  one  hundred  and  twentv  acres  inherited  from 
bis  father,  and  also  one- twenty- fourth  interest  therein  in- 
herited from  his  two  brothers,  making  his  entire  interest  at 
the  time  of  the  conveyance  to  defendant,  Carl,  one-sixth,  or 
twenty  acres. 

The  value  of  the  twenty  acres  in  October,  1894,  from  a 
fair  preponderance  of  the  evidence,  was  not  less  than  $60.00 
per  acre,  or  $1200.00.  But  the  plaintiff's  title  was  not 
clear  from  incumbrance,  being  subject  to  an  inchoate  right 
of  dower  in  favor  of  Samuel  Mauley's  first  wife.  Taking 
into  consideration  the  age  of  Samuel  Manley  and  the  prob- 
able age  of  his  wife,  a  reduction  in  the  value  of  the  land  by 
reason  of  this  inchoate  right  of  dower  should  be  made  of 
$300.00. 

The  proof  shows  that  a  fair  rental  for  the  twenty  acres, 
deducting  taxes  and  repairs,  would  be  two  dollars  per  acre, 
$40.00  per  year,  and  for  the  purpose  of  fixing  the  value  of 
the  estate  and  property  sold  and  conveyed  to  the  defendant 
for  the  consideration  of  $120.00,  the  net  rental  of  the 
twenty  acres  for  seven  years  amounts  to  $280,  the  value  of 
the  plaintiff's  interest  in  the  one  hundred  and  twenty  acres, 
less  the  dower  incumbrance,  $900,  aggregating  $1180  00. 
The  value  of  the  one-fifty-sixth  part  of  the  two  hundred 
and  sixty-three  and  seven-tenths  acres  at  $40  per  acre  is 
$188.40  and  the  net  rental  at  two  dollars  per  acre  for  six 
years  $56.50. 

We  therefore  find  the  total  value  of  the  lands  subject  to 
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the  inchoate  dower  and  the  net  rentals  to  be  $1424.90. 
This  amount  of  property  in  October,  1894,  was  secured  by 
the  defendant  from  the  plaintiff  for  the  sum  of  $120.00. 

Third:  Was  there  fraud  practiced  by  the  defendant? 
This  is  mainly  a  question  of  fact;  but  looking  at  the  whole 
transaction,  and  the  situation  of  the  parties  at  the  time  the 
purchase  was  made,  it  involves  important  legal  questions  as 
well  as  facts.  The  plaintiff  lived  in  Missouri;  he  had  not 
seen  the  lands  in  question  for  near  forty  years;  he  had  not 
been  in  communication  with  any  person  in  the  neighborhood 
where  the  lands  were  located;  he  had  no  knowledge  of  their 
condition  or  value  in  1891.  The  defendant  lived  on  the 
premises,  and  had  knowledge  of  their  condition  and  value. 
It  seems  from  the  proof  in  the  case  that  the  plaintiff  left 
Ohio  some  time  in  the  sixties,  and  went  to  the  state  of 
Missouri.  He  left  a  wife  in  Ohio  or  Indiana.  He  married 
B  wife  in  Missouri  without  being  divorced  from  his  first 
wife.  Mr.  Carl  was  in  possession  of  this  information  as  to 
plaintiff's  domestic  relations,  and  that  his  first  wife  waft 
still  living.  He  ascertains  Mr.  Mauley's  whereabouts  in 
Missouri.  He  goes  to  Missouri  for  the  purpose  of  buying 
the  plaintiff's  interest  in  these  lands.  He  secures  the  as- 
sistance of  attorneys  and  a  party  to  ascertain  the  identity 
of  the  plaintiff  as  being  the  Samuel  Manley  who  had  form- 
erly lived  in  Ohio,  and  the  owner  as  a  tenant  in  common 
with  him  in  the  lands  in  controversy.  Whether  Mr.  Man- 
ley  knew  at  the  time  the  deal  between  him  and  defendant 
was  made,  that  his  first  wife  was  living,  the  testimony  does 
not  disclose.  Mr.  Carl  had  such  information,  but  he  dis- 
claims having  any  communication  with  Mr.  Manley  on  that 
subject.  The  plaintiff's  domestic  relations  became  the 
subject  of  consideration  and  talk  between  the  parties  at 
some  stage  of  the  deal.  Mr.  Manley  says  he  was  then  ap- 
prised  of  the  fact  that  his  first  wife  was  living,  and  by 
reason  of  leaving  Ohio  as  he  had,  it  would  be  dangerous  for 
him  to  return  to  Ohio.  It  would  be  dangerous  for  him  to 
go  there  for  the  purpose  of  looking  after  his  interest  in 
these  lands.  And  not  being  advised  as  to  the  condition  or 
value  of  the  lands,  he  was  unwilling  and  refused  to  fix  a 
price  upon  the  same  in  his  negotiations  with  the  defendant. 

[OOPTKICBT,  1900,  BT  OABX.  O.  YJJDT.] 
TOL.    20—13 
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Mr.  Stuber,  the  attorney  for  defendant  in  the  transac- 
tion, says  in  his  deposition,  that  Mr.  Manley  refused  to  fix 
the  value.  There  is  some  conflict  in  the  testimony  as  to 
who  fixed  the  price  at  $120.00,  but  looking  at  the  transac- 
tion in  view  of  all  the  circumstances  and  surroundings  of 
the  parties,  we  are  led  to  the  conclusion  that  the  ofPer  came 
from  Mr.  Carl.  He  make^  an  offer,  first  of  $100,  and  then 
says  if  the  deed  is  made  that  day  he  will  give  $120.00. 
What  was  he  trying  to  buy?  The  interests  of  the  plaintiff 
in  these  lands  which  were  of  the  value  of  from  $1300  to 
$1500.  He  knew  their  condition  and  value.  He  had  lived 
in  the  neighborhood  and  had  lived  upon  the  premises,  and 
no  one  had  any  better  opportunity  of  knowing  their  value 
than  himself  The  parties  were  not  upon  an  equal  footing 
in  this  regard.  Mr.  Manley  realizing  his  situation  as  to 
his  lack  of  knowledge  on  the  subject  of  value  and  condition, 
refused  to  fix  a  price  on  the  property,  although  he  was  the 
seller. 

When  Mr.  Oarl  made  the  offer  of  $120.00,  he  stated  that 
the  lands  were  worn  out,  in  bad  repair,  and  that  they  were 
of  little  value.  He,  as  buyer,  could  have  refused  to  offer, 
or  fix  a  price,  or  give  any  information  as  to  the  condition 
or  value  of  the  land.  He  could  have  done  this  and  would 
have  been  safe.  But  if  he  was  more  than  silent,  if  he  un- 
dertook to  speak  upon  the  subject  as  to  their  value  and 
condition,  he  must  speak  the  truth.  Neither  can  the  de- 
fendant say  that  because  he  was  not  bound  to  answer  the 
plaintiff's  inquiry,  he  was  not  bound  to  answer  it  truly. 
Key  V.  Rogers,  21  Minn.,  146. 

If  one  of  the  parties  to  a  sale  assumes  to  have  special 
knowledge  of  the  value  of  the  property,  in  regard  to  which 
the  other  being  known  to  be  ignorant,  trusts  entirely  to  the 
good  faith  and  knowledge  of  the  former,  it  may  be  very 
proper  to  treat  representations  of  value  as  standing  upon 
the  same  ground  as  representations  of  fact.  1  Bigelow  on 
Fraud,  page  496,   and  authorities  cited  in  note  2. 

In  an  action  by  a  seller  of  property  for  fraudulent  repre- 
sentations and  concealment  made  by  the  purchaser  in  re- 
gard to  its  value,  by  stating  only  a  part  of  the  truth,  with 
the  view  of  deceiving  the  other  party,  and  inducing  him  to 
act  differently  from  what  he  otherwise  would,  such  acts  are 
equivalent  to  false  representations, and  will  avoid  a  contract 
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thereby  indnced.     Mallory  v.    Leach,    35    Vermont.,   166. 

When  Mr.  Carl  made  his  offer  of  $120.00  for  the  interest 
of  plaintiff  in  the  lands,  as  an  inducement  for  the  plaintiff 
to  accept  his  price,  he  said  they  were  worn  out,  in  bad  re- 
pair, and  that  they  were  of  little  valne.  He  knew  then  that 
these  statements  were  untrue,  just  as  well  as  when  he  re- 
turned to  Ohio,  and  as  he  testified  on  reviewing  the  situa- 
tion, and  looking  over  his  I'argain,  he  came  to  the  conclusion 
that  he  had  gotten  property  for  S120  worth  at  least 
11300.00.  This  was  not  fair  dealing,  and  may  be  very 
properly  characterized  as  a  fraud. 

Can  a  court  of  equity,  looking  at  this  .  transaction  and 
viewing  the  parties  as  they  were  situated,  give  its  sanction 
and  uphold  a  contract  that  is  so  manifestly  inequitable  by 
reason  of  its  gross  inadequacy  of  consideration?  It  is  true 
that  parties  must  take  some  care  of  themselves,  but  the  law 
will  not  tolerate  a  transaction  in  whicb  advantage  has  been 
taken  by  one  over  the  other,  where,  as  in  this  case,  their 
means  of  information  were  so  unequal. 

We  think  there  was  fraud;  that  the  plaintiff  was  wronged; 
that  advantage  was  taken  of  him  by  reason  of  the  gross  in- 
adequacy of  consideration;  that  there  must  have  been  some 
advantage  taken  of  him  to  lead  him  into  such  an  inequitable 
and  unconscionable  bargain.  The  deed  will  be  set  aside, 
and  judgment  for  rents  and  profits  less  the  $120  paid. 

It  is  contended  that  plaintiff  to  repudiate  the  contract 
and  have  the  deed  set  aside,  was  bound  to  refund  to  the 
defendant  the  money  paid  as  its  consideration,  or  at  least 
tender  it  back.  This  was  not  necessary.  Insurance  Co.  v. 
Hull, 51  Ohio  St.,  270,  283;  Bebout  v.  Bodle,  38  Ohio 
St.,  500,  504. 

The  defendant  Carl  being  liable  for  rents  and  profits,  the 
money  paid  can  be  adjusted  by  deducting  the  amount  from 
the  rental  of  the  one  hundred  and  twenty  acres,  and  the 
judgment  will  be  accordingly.  The  question  of  repairs 
and  taxes  paid  was  taken  into  account  in  fixing  the  rental 
value  of  the  lands. 

The  plaintiff  is  entitled  to  a  decree  setting  aside  the  deed 
of  October  25tb,  1894,  and  for  an  order  of  partition  and  an 
accounting  for  rents  in  accordance  with  this  decree. 

McClure  &  Smyser,  for  Plaintiff. 

Frank  Taggart  and  A.  D.  Metz,  for  Defendant. 
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(First  Circuit— Hamilton  Co., O.,  Circuit  Court— Jan. Term,  1900.) 

Before  Smitli,  Swing  and  Giffen,  JJ. 

HENRY  GERKE  et  al.  v.  THE  GEORGE  WIEDEMANN 

BREWING  CO. 

Sureties— Liability   to   he  co7istrued  strictly — 

(1).    Sureties  are  favorites  of  the  law  and  may   stand   on   the 
strict  terms  of  their  obligations. 
Same — 

(2).  Gerice  &  Meyer  became  sureties  on  the  bond  of  G.  to  the 
Brewing  Company,  the  condition  of  which  was  that  G.  waa 
to  have  credit  fur  two  car  loads  of  beer,  and  when  the 
third  car  load  was  ordered  the  first  was  to  be  paid  for,  and 
that  G.  was  not  to  become  indebted  to  the  company  for 
more  than  two  carloads  of  beer  at  one  time.  This  arrange- 
ment was  to  continue  until  May  Ist,  1896,  when  Q.  was  re- 
quired to  make  full  settlement  for  all  beers  previously  or- 
dered and  delivered  to  him,  and  thereafter  make  full 
settlement  on  the  first  day  of  each  and  every  month.  Pay- 
ment for  the  first  car  loaa  was  not  made  when  the  third 
was  ordered,and  settlements  in  fall  were  not  made  on  May 
1st,  1896,  nor  on  the  first  day  of  each  succeeding  month, 
and  the  company,  without  consent  of  the  sureties,  delivered 
beer  to  G.  until  August  19,  1896,  when  the  contract  was  ter- 
minated. 

Held:  That  the  failure  to  require  payments  to  be  made  as  stip- 
ulated in  the  bond  was  a  material  violation  of  its  terms 
aud  conditions  on  the  part  of  the  company  and  released 
the  sureties  from  liability  from  and  after  the  first  breach. 

Error  to  the  Oouit  of  Common  Pleas  of  Hamilton  county. 

Giffen,  J. 

The  Brewing  Company  entered  into  a  contract  with  Henry 
Gerke,  in  which  it  was  agreed  that  said  Brewing  Company 
should  furnish  to  said  Gerke  beer  in  car  load  lota  in  wood  and 
beer  in  bottles  to  be  sold  by  said  Gerke  at  Marietta,  Ohio. 
Said  contract  was  to  begin  February  24,1896,  and  to  continue 
for  one  year.  Either  party  had  the  right  to  terminate  the 
contract  on  thirty  days'  notice,  and  any  mateiial  violation 
of  the  agreement  by  either  party  must  render  the  agreement 
null  and  void.  It  was  provided  in  the  contract  that  said 
company  will  furnish  said  Gerke  the  first  two  car  loads  of 
beer  on  credit,  for  which  said  Gerke  shall  execute  a  bond 
of  one  thousand  dollars  ($1,000),  and  when  he  orders  the 
third  car  of  beer,  he  shall  pay  for  the  first  car  of  beer  he 
received:  all  settlements  thereafter  are  to  be  made  on  the 
first  day  of  each  month  commencing  May  1st,  1896,  at 
which  time  said  Gerke  is  to  make  payment  to  said  company 
for  the  beer  that  may  be  ordered  by  or  delivered  to  him. 
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On  said  24tb  daj  of  February,  1896,  said  Gerke,  together 
with  hifl  wife,  Maria  Qerke, '  and  B.  Meyer,  defendants 
herein,  executed  and  delivered  to  the  Brewing  Company 
their  bond  for  $1,000.  The  condition  of  this  bond  was  to 
this  effect:  *'Thflt  whereas  the  above  bound  Henry  Gerke 
has  this  day  entered  into  and  made  a  contract  in  writing 
with  the  said  Geo.  Wiedemann  Brewing  Company  lor  the 
purchase  of  beer  in  wood  and  bottles  by  the  car  load  lots 
from  the  said  Geo.  Wiedemann  Brewing  Company  for  a 
period  of  one  year  or  until  said  parties  agree  to  discontinue 
as  set  forth  in  said  agreement.  Said  agreement  is  in  writ- 
ing and  bears  even  date  herewith, and  which  is  here  referred 
to  and  made  a  part  hereof.  Now,  therefore,  if  the  said 
Henry  Gerke  shall  well  and  truly  perform  said  contract  and 
shall  fully  comply  with  and  carry  out  each  and  every  pro- 
vision thereof  and  shall  pay  for  all  of  said  beers  purchased 
♦     *     *     then  this  bond  shall  be  null  and  void"    *     «     ♦^ 

Suit  was  brought  by  the  Brewing  Company  against  said 
Henry  Gerke,  Maria  Gerke  and  B.  Meyer.  For  a  first 
cause  of  action  the  plaintiff  sets  out  a  claim  against  Henry 
Gerke  on  the  contract  referred  to,  and  for  a  second  cause 
of  action  a  claim  against  the  other  defendants  on  the  bond 
referred  to.  Copies  of  the  contract  and  bond  are  annexed 
to  the  petition.  Henry  Geike  filed  no  answer,  and  judg- 
ment by  default  was  rendered  against  him  on  April  2,  1897, 
for  the  sum  of  $1,598  49-100,  the  amount  claimed  to  be 
due.  Maria  Gerke  and  B.  Meyer  filed  an  answer,  in  which 
they  admitted  the  execution  of  the  contract  and  bond  as 
set  out  in  the  petition,  but  alleged  that  they  were  released 
from  the  obligations  of  the  bond  by  reason  of  the  fact  that 
the  said  Henry  Gerke  was  not  required  to  pay  for  the  first 
car  load  of  beer  for  which  he  was  given  credit,  nor  did  he 
pay  for  the  first  car  load  of  beer  when  he  ordered  the  third 
car.  That  no  settlements  were  made  on  the  first  of  any 
month  as  required  by  the  contract  and  bond.  That  said 
company  gave  said  Henry  Gerke  credit  for  more  than  two 
cars  of  beer  at  one  time,  and  that  a  settlement  was  not  made 
on  May  1st  and  each  and  every  month  thereafter  during  the 
continuance  of  said  contract,  and  that  he  did  not  pay  on 
the  first  of  any  month  for  the  beer  delivered  to  him.  Their 
answer  also  contained  a  general  denial  as  to  all  matters  not 
admitted. 
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The  plaintiff  filed  a  demurrer  to  all  that  portion  of  de- 
fendants' answer  except  that  which  set  up  a  denial,  and  this 
deQurrer  the  court  sustained.  This  demurrer  was  sus- 
tained February  20,  1897.  On  December  29,  1898,  the 
case  was  heard  on  the  pleadings  and  the  evidence  by  the 
court, and  judgment  rendered  against  said  Maria  Gerke  and 
B.  Meyer  for  J838.00. 

Error  is  prosecuted  in  this  court  to  this  judgment. 

The  evidence  shows  that  the  company  shipped  to  Henry 
Gerke  on  February  24,  1896,  beer  in  wood  to  value  of 
S187.50,  and  beer  in  glass  $115,  on  March  13,  S125  in 
wood  and  $166.50  in  bottles  or  glass.  April  8  and  25, 
S131  25.100  each  in  wood  and  $165.50  and  $169.90  in 
glass.  Credit  was  given  Gerke  for  cash  of  $400.00  and 
$31.25  allowance  up  to  April  29,  96.  The  balance  due  the 
company  on  May  1st  was  $867.65.  This  amount  was  not 
paid  to  the  Brewing  Company  on  May  1st  as  provided  in  the 
contract,  neither  was  any  settlement  made  between  the 
parties.  The  Brewing  Company  continued  to  furnish  said 
Henry  Gerke  beer  in  wood  and  in  bottles  tintil  the  28th  day 
of  August  of  said  year,  at  which  time  the  amount  due  the 
company  from  said  Gerke  was  $1,561.95.  No  settlements 
were  made  at  any  time  between  the  parties,  but  beer  was 
shipped  to  said  Gerke  by  said  company  during  all  this  time, 
and  payments  in  cash  were  made  during  each  month  by 
■aid  Gerke  on  accou^st,  but  at  the  end  of  each  month  the 
amount  due  was  greater  than  at  the  previous  month.  By 
reason  of  these  admitted  facts,  were  the  sureties  on  the  bond 
released?  I  am  of  the  opinion  that  they  were.  The  gen- 
eral rule  of  the  liability  of  sureties  on  bonds  is  thus  stated 
by  Bead,  J.,  in  the  case  of  the  State  v.  Medary,  17  Ohio, 
565.  '^The  bond  speaks  for  itself,  and  the  law  is  that  it 
shall  so  speak, and  that  the  liability  of  tbe  sureties  is  limited 
to  the  exact  letter  of  the  bond.  Sureties  stand  upon  the 
words  of  the  bond,  and  if  the  words  will  not  make  them 
liable,  nothing  can.  There  is  no  construction*,  no  equity 
against  sureties.  If  a  bond  can  not  have  effect  according 
to  its  exact  words,  the  law  does  not  authorize  the  court  to 
give  it  effect  in  some  other  way  in  order  that  it  may  pre- 
vail." This  rule  has  frequently  been  followed  by  our  su- 
preme court. 
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In  Dot  reqniiiDg  Gerke  to  pay  for  the  first  car  of  beer 
wbsD  tbe  tbird  was  ordered  and  in  not  requiring  settlement 
on  May  1st  and  tbe  first  of  each  succeeding  montbs,  and  in 
extending  time  of  payments  as  was  done  by  allowing  tbe 
account  to  accumulate  eacb  montb,  was  a  material  violation 
of  tbe  terms  of  tbe  contract  and  bond  and  necessarily 
worked  an  injury  to  tbe  sureties  on  Ibe  bond. 

Judgment  reversed  and  cause  remanded  for  furtber  pro- 
ceedings. 

Milton  Safer,  for  Plain tifiFs  in  Error. 

Louis  J,  Dolle,  for  Defendant  in  Error. 


(Fifth  Circuit- Tuscarawas  Co., 0.,Cir't  Court— May  Term,  1900) 

Before  Adams  Douglass  and  Voorhees',  JJ. 

HENRY  L.  CUSTER   v.    THE  CITY  OF  NEW  PHILADEL- 
PHIA. 

Municipal  corporation — Sidewalks— Bicycle— Injury   to  pedestrian 

^Nonliabilitity  for-- 

(1).  A  municipal  corporation  is  not  liable  to  a  person  for  in- 
juries resulting  from  being  struck  by  a  bicycle  ridden  on 
the  sidewalk  thereof;  or  for  the  faiiure  to  pass  an  ordir 
nanoe  prohibiting  suoh  use  of  its  sidewalks. 

Same — To  prohibit  bicycle  riding  on  sidewalks  is  legislative  and 
discretionary y  and  failure  to  exercise  the  same  creates  no  liability^ 
wJien— 

(2).  There  is  no  obligation  upon  the  authorities  of  a  munici- 
pal corporation  towards  any  one  of  its  citizens  to  exercise 
the  legislative  discretion  with  which  they  are  invested  to 
enact  ordinances  prohibiting  any  speciflo  act  concerning 
the  streets  and  sidewalks  of  the  city  or  village.  Such 
matters  are  discretionary,  and  a  right  of  action  against  a 
city  or  village  does  not  accrue  to  one  who  was  injured  by 
a  person  riding  a  bicvcle  on  the  sidewalk,  because  the 
authorities  had  failed  to  prohiibt  suoh  riding. 

Same—  When  agent  of  the  state^As  such  not  liable — 
(8).  In  relation  to  the  exercise  of  legislative  powers  and  priv- 
ileges, which  are  to  be  exercised  by  a  municipal  corpora- 
tion for  the  care  and  control  of  its  streets  and  sidewalks, 
such  corporation  is,  inthe  absence  of  statutory  provision 
to  the  contrary,  the  agent  of  the  state,  and  is  not  liable  for 
a  failure  to  perform  or  negligence  in  performing  duties  in 
that  particular  imposed  by  statute. 

Same — Riding  bicycle  on  sidewalk  not  nuisance  under  section  2640, 

Rev.  Stat.— 

(4).  Suoh  corporation  is  not  liable  for  an  injury  to  a  pedestrian 
by  being  struck  by  a  bicycle  ridden  on  the  sidewalk,  al- 
though the  statute,  section  2640,  provides,  that  the  council 
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shall  have  the  oare,  etc.,  of  the  streets,  ''and  shall  cause 
the  same  to  be  kept  open  and  in  repair,  and  free  from  nuis- 
ance, **  and  it  will  make  no  difference  that  the  authorities 
of  such  corporation,  with  knowledj^e  of  such  use  of  the 
sidewalks,  took  no  steps  to  prevent  the  same;  the  word 
'* nuisance*'  in  this  connection  does  not  include  a  running 
bicyclH,  but  refers  to  something  which  is,  in  a  sense,  fixed 
or  permanent,  as  a  defect  in  the  street  or  sidewalk. 
Same^Construction  of  pleading — 
<6).  In  an  action  against  a  municipal  corporation  to  recover 
damages  for  injuries  sustained  from  being  struck  by  a 
bicycle,  ridden  on  the  sidewalk  of  a  public  street  by  a 
bicyclist,  an  alletration  in  the  petitioD  that  the  city,  its 
officers  and  agents  had  unlawfully,  carelessly  and  negli- 
gently and  in  disregard  of  their  duty  caused  and  permitted 
bioyles  to  be  operated  and  run  upon  the  sidewalks,  may  be 
construed  in  view  of  the  whole  pleading,  as  an  allegation 
that  the  authorities  took  no  steps  to  prevent  such  riding. 

Error  to  the  Court  of  Common  Pleas  of  Tuscarawas 
county. 

VOOBHEBS,    J. 

This  action  is  one  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  while  walking  on  the  sidewalk  of  East 
avenue,  a  public  street  in  the  city  of  New  Philadelphia. 

Ic  is  alleged  in  the  petition,  that  the  defendant  city  is  a 
municipal  corporation;  that  by  section  2640,  Revised  Stat- 
utes, the  council  of  said  city  have  and  had  the  control  of  its 
streets  and  sidewalks,  and  it  was  the  duty  of  the  municipal 
authorities  to  keep  the  streets,  sidewalks,  etc.,  open  and  in 
repair,  and  free  from  nuisance. 

That  at  the  time  of  the  injury  the  plaintiff  was  a  resident 
of  said  city;  that  said  corporation, its  officers  and  agents  prior 
to,  and  on  the  20th  day  of  October,  1897,  did  unlawfully, 
carelessly  and  negligently,  and  in  disregard  of  their  duty, 
fail  to  keep  open  and  in  repair  and  free  from  nuisance  the 
sidewalks  of  said  city,  but  did  knowingly  allow,  cause  and 
permit  bicycles  to  be  operated  and  run  at  a  high  and  dang- 
erous rate  of  speed  thereon,  at  all  times  and  hours,  at  the 
pleasure  of  the  riders  thereof,  so  that  with  the  knowledge 
of  said  denfendant,  its  officers  and  agents,  the  lives  and 
limbs  of  pedestrians  upon  said  sidewalks  were  constantly 
endangered. 

That  prior  to  October  20th,  1897—the  date  of  the  acci- 
dent— the  attention  of  defendant,  its  officers  and  agents, 
was  called  to  said    nuisance  and  the  danger  arising  there- 
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from;  and  they  were  urged  and  requested  to  cause  the  rid- 
ing and  use  of  bicycles  upon  the  sidewalks  of  said  city  to 
be  discontinued  and  said  nuisance  abated.  But  said  de- 
fendant and  its  officers  refused  to  take  any  steps  to  do  so; 
but  knowingly  and  willfully  caused  and  permitted  said 
bicycles  to  be  thus  ridden  upon  said  sidewalks  and  said 
nuisance  to  continue  until  the  happening  of  the  accident  to 
the  plaintiff  herein  complained  of. 

That  on  the  20th  of  October,  1897,  the  plaintiff  was 
struck  and  injured  by  a  bicycle  that  was  being  ridden  upon 
the  sidewalk  of  said  East  avenue  of  said  city,  and  this 
action  is  brought  to  recover  damages  for  the  injury. 

A  demurrer  to  the  petition  was  sustained  by  the  common 
pleas,  and  the  case  is  in  this  court  on  petition  in  error. 

Stating  the  cause  of  action  more  concisely  it  is:  that  on 
the  20th  of  October,  1897,  the  plaintiff  while  walking  on 
the  sidewalk,  by  reason  of  the  negligence  of  the  defendant 
city,  was  struck  and  violently  thrown  down  and  injured  by 
a  bicycle  ridden  at  a  rapid  and  dangerous  rate  of  speed ; 
that  the  city  permitted  bicycles  to  be  ridden  on  the  side- 
walk at  dangerous  speed,  and  to  such  an  extent  as  to  create 
a  nuisance. 

The  complaint  is  not  that  the  injury  was  caused  by  a 
bicycle  that  was  standing  upon  the  sidewalk  and  had  been 
negligently  allowed  by  the  city  to  remain  there,  but  that 
it  was  due  to  the  propulsion  of  the  bicycle  against  the 
plaintiff,  while  in  motion,  under  the  direction  and  control  of 
its  rider.  It  is  manifest,  therefore,  that  if  the  city  be 
liable  in  damages  for  the  injury,  its  liability  results  not 
from  a  defective  condition  of  the  sidewalk,  but  from  the 
improper  and  dangerous  use  that  was  being  made  of  it  by 
the  bicycle  rider. 

It  is  contended  on  behalf  of  the  plaintiff  in  error,  that 
the  city  by  permitting  bicycles  to  be  operated  and  run  at  a 
high  and  dangerous  rate  of  speed  upon  the  sidewalks  of 
said  city,  was  guilty  of  mantaining  a  public  nuisance,  and 
because  no  steps  were  taken  by  it,  through  its  officers  and 
agents, under  section  2640,  Revised  Statutes,  to  prevent  the 
same,  it  did  not  cause  the  streets  and  sidewalks  of  said  city 
to  be  kept  open  and  in  repair  and  free  from  nuisance. 

The  allegations  of  the  petition  fairly  construed  charge  no 
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more  than  that  tbe  antboritiea  of  the  city  permitted,  that  is 
took  no  meaanres  to  prevent,  each  riding  on  tbe  sidewalks. 

The  word  *'nui6ance",aB  used  in  tbe  section  of  tbe  statute 
just  quoted,  does  not,  nor  was  it  intended  tu  inclnde  or 
contemplate  such  a  use  of  the  sidewalk  as  riding  a  bicycle 
thereon,  but  it  refers  to  something  which  is,  in  a  sense, 
fixed  or  permanent,  as  a  defect  in  the  street  or  sidewalk. 

The  condition  of  the  street  or  sidewalk  is  one  thing,  and 
the  manner  of  its  use  by  tbe  public  is  quite  a  different 
thing.  For  their  safe  condition  the  city  is  responsible,  but 
for  their  unlawful  or  improper  use  it  is  not. 

The  doctrine  of  the  exemption  of  a  municipal  corporation 
from  liability  for  injuries  resulting  from  the  unlawful  or 
improper  use  of  its  streets  and  sidewalks,  and  not  from  any 
defect  in  their  state  or  condition,  has  been  applied  where 
municipal  corporations  have  been  held  not  liable  to  persons 
who  have  been  injured  by  firing  cannon  in  a  public  street, 
or  by  ''coasting^\  a  practice  so  similar  to  the  use  of  side- 
walks by  a  bicyclist  that  a  different  conclusion  cannot  be 
reached  in  the  case  of  an  injury  caused  by  a  collision  with 
a  bicycle. 

Robinson  v.  Greenville,  42  Ohio  St.,  625,  Mayor  and 
Council  of  Wilmington  v.  Joseph  W.  Vandegrift,  (Del. 
Err.  &  App.)  25  L.  R.  A.,  538;  Jones  v.  City  of  Williams- 
burg,  (Sup.  Court  of  App.  of  Va.)  34  South  Eastern  Rep., 
883;  Tarbutton  v.  Town  of  Tenniville,  (Sup.  of  Georgia, 
March  1st,  1900),  reported  in  Municipal  Corporation 
Cases,  April,  1900,  vol.  3,  pt  2,  pg  140;  Howard  v.  City 
of  Brooklyn,  (Sup.  Ct.  App.,  N.  Y.,  May  24th,  1898), 
reported  in  New  York  Sup't.,  vol.  51,  pg.  1058;  City  of 
Lafayette  V.  Timberlake,  88  Ind.,  330;  Faulkner  v.  City 
of  Aurora,  85  Ind.,  130;  Pierce  v.  City  of  New  Bedford, 
129  Mass.,  534;  Steele  v.  City  of  Boston,  128  Mass.,  583; 
Shepherd  v.  Inhabitants  of  Chelsea,  4  Allen,  113;  Schultz 
V.  City  of  Milwaukee,  49  Wis.,  25,  s.  c,  5  N.  W.,  342; 
Burford  v.  City  of  Grand  Rapids,  53  Mich.,  98,  s.  c,  10 
N.  W.,  571;  Hutchinson  v.  Town  of  Concord,  41  Vt.,  271; 
Weller  V.  City  of  Burlington,  60  Vt.,  28,  s.  c,  12  Atl., 
216;  Boy  v.  City  of  Manchester,  46  N.  E.,  59.  The  case 
of  Frederick  v.  City,  58  Ohio  St.,  538,  is  in  harmony  with 
the  doctrine  and  principles  of  these  cases. 
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The  supreme  court  of  Indiana  in  City  of  Lafayette  v. 
Timberlake,  supra,  in  a  case  of  injury  resulting  from  coast- 
ing upon  a  sidewalk,  said:  "'The  manner  in  which 
a  highway  of  a  city  is  used  is  a  different  thing  from  its 
quality  and  condition  as  a  street.  The  construction  and 
maintenance  of  a  street  in  a  safe  condition  for  travel  is  a 
corporate  duty,  and  for  a  breach  of  such  duty  an  action  will 
lie;  but  making  and  enforcing  ordinances  regulating  the 
use  of  streets  brings  into  exercise  governmental  and  not 
corporate  powers,  and  the  authorities  are  well  agreed  that 
for  a  failure  to  exercise  legislative,  judicial  or  executive 
powers  of  government,  there  is  no  liability." 

An  injury  caused  by  a  bicycle  ridden  upon  a  sidewalk  is 
not  distinguishable  from  an  injury  caused  by  "coasting," 
and  the  ground  of  exemption  from  liability  applies  equally 
in  the  former  case  as  in  the  latter. 

In  Howard  v.  City  of  Brooklyn,  61  N.  Y.  Supp.,  supra, 
it  was  held,  that  "a  municipal  corporation  which  has  merely 
failed  to  pass  an  ordinance  forbidding  bicycles  to  be  ridden 
over  a  sidewalk  of  the  city,  not  having  in  any  way  author- 
ized it,  is  not  liable  to  a  person  walking  upon  the  sidewalk 
for  injuries  resulting  from  being  run  into  and  thrown  down 
by  a  bicycle." 

The  enactment  of  ordinances  for  an  incorporated  town  is 
a  legislative  act,  and  the  duty  to  exercise  the  legislative 
power  is  a  very  different  matter  from  a  failure  to  perform  a 
duty  required  by  the  laws  or  the  charter  of  the  town,  such 
as  keeping  its  streets  iu  good  repair  and  condition,  so  that 
pedestrians  and  others  using  the  street  may  do  so  with  rea- 
sonable safety. 

Judge  Dillon  in  bis  work  on  Municipal  Corporations,  2 
voL,  sec.  949,  says:  ''A  municipal  corporation  is  not  liable 
to  an  action  for  damages,  either  for  the  non -exercise  of,  or 
for  the  manner  in  which  in  good  faith  it  exercises  disore- 
tionary  powers  of  a  public  or  legislative  character;  and  the 
reason  is  that  such  powers  are  compelled  to  be  exercised  or 
not  as  the  public  interest  is  deemed  to  require,  and  there  is 
no  implied  liability  for  deciding  either  the  public  interest 
does  not  require  action,  or  that  it  requires  action  in  a  par- 
ticular way."  Mr.  Tiedemann  in  his  work  on  Municipal 
Corporations,  section  327,  declares,  that  ''it  is  a   well   set- 
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tied  rule  that  for  the  noD-performance  of  a  discretionary 
duty,  particularly  if  the  duty  be  of  a  public  nature,  no 
private  action  for  damages  can  be  maintained  against  the 
corporation,  for  the  reason  that  the  discretionary  powers 
are  intended  to  be  exercised  only  when  the  interest  of  the 
public  demand  their  exercise;  and  the  question  whether  the 
public  interest  do  or  do  not  demand  it,  is  one  for  the  mu- 
nicipality to  determine." 

In  Sherman  &  Sedfield  on  the  Law  of  Negligence,  sec- 
tion 262,  it  is  said:  ''In  the  absence  of  an  express  statu- 
tory declaration  fixing  a  liability  therefor,  a  municipal  cor- 
poration is  not  bound  to  provide  for,  and  secure,  a  perfect 
execution  of  the  laws  of  the  state  or  of  its  own  ordinauces 
within  its  limits;  and  it  is  not  liable  in  damages  for  the 
consequences  of  its  officers'  failure  to  enforce  them,  al- 
though, but  for  such  neglect,  the  injury  complained  of 
would  not  hare  happened.  The  enforcing,  no  less  than  tha 
adoption,  of  ordinances,  such  as  the  regulating  of  building 
operations,  or  the  use  of  streets,  or  the  forbidding  the  dis- 
play of  fire  works,  or  the  engaging  in  dangerous  sports  in 
public  streets  and  places,  is  a  public  governmental  duty,  as 
to  which  actionable  negligence  cannot  be  predicated.  Such 
a  failure  to  execute  the  laws  is  neglect  of  a  duty  owing  to 
the  public,  not  to  individuals.  It  necessarily  follows  that 
the  corporation  is  not  responsible  for  the  acts  of  persons 
engaged  in  the  violation  of  a  law  or  ordinance,  resulting  in 
an  injury  to  a  third  person,  though  such  illegal  acts  might 
and  ought  to  have  been  prevented  by  the  officers  of  the  cor- 
poration, and  although  the  officers  themselves,  and  even  a 
majority  of  the  citizens,  actively  participated  in  the  illegal 
proceeding.  Thus,  a  municipal  corporation  is  not  liable 
for  injuries  caused  by  persons  unlawfully  coasting  upon  its 
streets,  even  when  the  authorities  had  tolerated  the  sport, 
or  had  publicly  set  apart  a  particular  street  for  that  pur- 
pose. Having  a  discretion  as  to  what  ordinances  it  will 
adopt,  the  corporation  has  a  like  discretion  and  power  to 
suspend  the  operation  of  its  ordinances  temporarily  or  in- 
definitely." 

The  most  that  can  be  claimed  in  this  case  is  that  the  city 
failed  to  exercise  power,  which  the  plaintiff  contends  it 
might  have  exercised,  in  preventing  the  use  of  the  side- 
walks for  bicycles. 
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Our  conclasion  therefore  is,  that  the  petition  does  Dot 
state  a  case  of  legal  liability,  and  that  the  demurrer  was 
properly  sustained. 

The  judgment  of  the  common  pleas  court  dismissing  the 
petition  must  be  affirmed. 

J".  W,  Yeagley^  Richards  &  McCullough,  for  PlaintifF. 

E.  8.  DouthitU  for  Defendant  City. 


(Eighth  Circuit— Cuyahoga  Co.,  O.,0ir't  Court,  Jan. Term,  1900. > 

Before  Calwdell,  Marvin  and  Hale,  JJ. 
DAVID  TOOMEY  v.  THE  AVERY  STAMPING  COMPANY. 

Employer  &  Employe— Liability  of  employe  for  injury  caused  byi 
unsafe  machinery  —Averment  of  want  of  means  of  knowledge — 
(1)..  There  Is  some  uncertainty  under  the  decisions  in  Ohio* 
whether  the  petition  in  an  action  by  an  employe,  agsinst 
his  employer,  for  damages  for  injury  sustained  by  machin- 
ery in  defective  or  unsafe  condition,  should  aver  not  only 
that  such  employe  had  no  itnowledge  of  the  unsafe  condi- 
tion of  the  machinery,  but  also,  that  he  had  no  means  of 
knowing  it.  But  where  in  sucti  a  case  the  objection  as  to 
such  defect  of  the  petition  was  not  raised  in  the  trial  court, 
but  is  for  the  first  time  made  in  the  reviewing  court.  Held, 
that  although  it  has  been  held  in  this  state  that  if  the  pe- 
tition is  defective  in  that  it  does  not  state  a  cause  of  action, 
the  objection  to  the  petition  may  be  raised  at  any  time  and 
in  any  court  in  which  the  case  may  be  pendins:,  and  if  the 
petition  is  found  so  clearly  defective  that  no  cause  of  ac- 
tion is  stated  in  it,  it  is  proper  for  the  reviewing  court  to 
take  that  matter  into  consideration  in  disposing  of  the 
case;  yet  a  reviewing  court  will,  under  all  the  circum- 
stances of  this  case,  extend  to  the  pleading  a  liberal  con- 
struction and  will  not  render  any  aid  in  the  support  of  such 
a  claim  beyond  what  it  is  compelled  to  do. 

Authority  of  one  employe  over  another — Relation  by  order  of  em^ 

ployer  must  appear^ 

(2).  It  is  the  rule  in  Ohio  that  the  master  is  liable  for  Injury 
to  one  servant  through  the  negligence  of  another  where 
both  are  engaged  in  a  common  employment,  and  one  is 
given  control  over  the  other.  But  the  mere  working  to- 
gether, where  the  advice  of  one  is  accepted  bv  another, and 
where,  by  superior  knowledge,  one  gives  all  the  advice  and 
direction  for  the  work,  is  not  alone  sufficient  to  charge  the 
master  with  the  negligence  of  either  by  which  the  other  is 
injured,  but  such  direction  and  authority  must  be  by  the 
authority  given  by  the  master,  or  some  one  standing  in  his^ 
place. 

IsovTBTCjrr.  1900,  bt  oabl  ••  jabb.  ] 
▼ou   20—14 
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Same— Question  for  jury— 
(3).  Where  evidence  is  introduced  tending  to  show  what  was 
the  relation  between  the  two  servants,  it  i>i  proper  for  the 
court  to  leave  the  question  whether  one  was  in  authority 
over  the  other  or  not,  and  whether  one  had  authority  to 
command  obedience  from  the  other,  to  the  jury. 

Want  of  knowledge   by   employer  —  Duty   to   know   condition   of 

machinery — 

(4).  The  liability  of  the  employer  for  injury  to  his  servant 
from  defective  or  unsafe  machinery  is  not  confined  to  oases 
where  he  knew  the  unsafe  condition  of  the  machinery,  but 
he  is  liable  where  he  had  the  means  of  knowing  and  was 
careless  in  not  knowing. 

Knowledge  of  employe — What  not  sufficient  to  charge  negligence-^ 
(5>.  The  fact  that  the  employe  in  such  case  had,  before  the 
accident  been  working  near  the  machinery,  is  not  sufficient 
to  charge  the  employe  in  sucli  case  with  knowledge  of  its 
unsafe  condition.  While^if  he  had  taken  the  time  from  his 
usual  duties,  he  might  have  seen  the  exact  condition  of 
the  machinery,  such  is  not  a  fair  test  to  determine  whether 
he  acted  prudently  or  not,  especially  where  it  also 
appears  from  the  evidence  that  none  of  the  other  em- 
ployes coming  near  the  machinery  had  noticed  its  unsafe 
condition. 

Negligence  and  contribtitory  negligence  defined-' 
(6).  The  distinction  between  negligence  and  contributory  neg- 
ligence, is,  that  in  the  ca>;e  of  negligence  one  acts  and 
operates  alone,  independent  of  negligence  of  any  other  per- 
son, while  contributory  negligence  is  that  which  operated 
with  something  else  to  create  it. 

Dangers  of  employment— Duty  of  employer  to  instruct  employe — 
(7).  The  duty  of  the  master  to  instruct  the  servant  in  regard 
to  the  dangers  of  the  employment  depends  upon  the  nature 
of  the  work  to  be  performed.  If  the  danger  is  a  latent  one, 
one  not  readily  discoverable  by  the  workman,  then  the 
master  must  point  out  such  danger;  and  if  the  danger  is 
one  that  the  master  is  supposed  to  know,  but  which  is  not 
readily  known  to  the  servant,  and  about  which  the  master 
is  uncertain  as  to  whether  ha  does  know  or  not,  then  it  is 
the  duty  of  the  master  to  point  out  the  danger.  It  is  not 
the  law  that  the  master  does  not  become  liable  and  is  un- 
der no  obligations  to  point  out  danisers  until  he  knows  that 
the    servant  does  not  know  of  it. 


Error  to  the  Court  of  Common  Pleas  of  Cujagoba  coaDty. 

Caldwell,  J. 

This  case  is  before  us  on  a  petition  id  eiror;  and,  with- 
out stating  the  facts,  we  proceed  at  once  to  consider  the 
errors  alleged  and  i-elied  upon  in  the  bearing  of  the  case. 

The  first  is,  that  the  petition  does  not  state  a  cause  of 
action,  and,  in  order  to  show  that  the  petitian  is  insuflS- 
cient,  the   plaintifip  in   erior   divides   the  charges  of  negli* 
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geuce  into  three:  First.  No  engioeer.  Second.  Unsafe 
place.  Third.  Defective  belt.  And  it  is  claimed  that  the 
<!harge  of  negligence  as  to  there  being  no  engineer  is  insuffi- 
cient because  the  plaintiff  did  not  in  his  petition  deny  that 
he  had  the  means  jf  knowledge,  although  be  did  deny  that 
be  was  wholly  ignorant  and  had  no  knowledge  of  the  fact 
that  there  was  no  engineer. 

There  is  some  uncertainty  under  the  decisions  of  Ohio, 
as  to  whether  the  averment  on  the  part  of  the  plaintiff  that 
he  bad  not  the  means  of  knowledge  is  necessary  in  a  peti- 
tion of  this  kind. 

The  syllabus  in  the  case  of  Coal  &  Car  Co.  v.  Norman,  49 
Ohio  St.,  598,  does  not  require  that  averment  in  order  to 
make  a  good  petition.  That  opinion  is  based  largely  upon 
what  is  said  by  Wood  in  his  work  on  Master  and  Servant. 

**It  is  necessary- to  aver  in  a  petition  in  a  case  of  negli- 
gence." 

And  it  is  not  there  stated  that  the  averment  in  question 
is  necessary  to  make  a  good  petition. 

In  the  case  of  Coal  and  Mining  Co.  v.  Adm'r.  of  Clay, 
61  Ohio  St.,  542,  where  the  court  is  discussing  what  it  is 
necessary  for  the  plaintiff  to  show  in  order  to  make  out  his 
<:a8e,  the  court  does  say  that  it  is  necessary  for  him  to  show 
that  he  had  not  the  means  of  knowing  the  dangers  to  which 
be  was  exposed. 

The  defendant  below  filed  no  demurrer  to  the  petition, 
nor  did  he  in  any  way  by  motion  or  by  raising  the  question 
in  any  manner  on  trial  biing  this  matter  to  the  attention  of 
the  court.  The  question  was  not  raised  on  the  motion  for 
a  new  trial,  nor  is  it  one  of  the  grounds  of  error  stated  in 
the  petition  in  error.  It  seems  never  to  have  occurred  to 
the  plaintiff  in  error  that  the  petition  was  in  any  manner 
defective  until  on  the  bearing  of  the  case  in  this  court,  and 
that  question  hence  was  not  raised  at  any  time  prior  there- 
to. And  although  it  has  been  held  in  this  state  that  if  the 
petition  is  defective  in  that  it  does  not  state  a  cause  of  ac- 
tion, the  objection  to  the  petition  may  be  raised  at  any  time 
«nd  in  any  court  in  which  the  case  may  be  pending,  and  if 
the  petition  is  found  so  clearly  defective  that  no  cause  of 
action  is  stated  in  it,  it  might  be  proper  and  it  is  proper 
for  th^  reviewing  court  to  take  that  matter  into  considera- 
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tion  in  digposing  of  the  case;  but  a  reviewing  court  will,, 
under  all   the  circumstancee  herein  narrated,  extend  to  the 
pleading  a  liberal  construction  and  will  not  render  any  aid'j 
in  the  support  of  such  a  claim  beyond  what  it  is  compelled 
to  do. 

The  separating  of  the  causes  or  charges  of  negligence  as- 
is  done  by  the  plaintiff  in  error,  does  not  determine  the 
question  of  whether  a  cause  of  action  is  stated  or  not,  for, 
in  determining  whether  the  plaintiff  was  entitled  to  recover 
under  his  petition,  all  the  averments  of  his  petition  were  tO' 
be  considered,  and  if  upon  all  the  averments  he  has  stated  a 
cause  of  action,  the  petition  is  not  defective  on  the  ground 
here  alleged.  And,  in  connection  with  this,  it  is  urged 
that  the  want  of  an  engineer  was  not  the  proximate  cause 
of  the  injury  the  plaintiff  below  received. 

It  is  impossible  in  this  case,  to  so  divorce  the  causes  that.v 
were  active  in  bringing  about  the  injury  complained  of. 

If  an  engineer  had  been  standing  close  by  the  engine, 
much  of  the  injury  received  by  the  defendant  in  error  most 
likely  would  not  have  occurred;  there  is  ground  for  claim- 
ing that  the  delay  in  stopping  the  engine,  greatly  aggra- 
vated his  injuries  and  added  to  what  he  would  otherwise 
have  received. 

These  different  charges  of  negligence  all  enter  into  to 
make  up  the  cause  of  action,  and  because  there  may  be  no 
averment  that  the  defendant  in  error  had  no  means  of  know- 
ing that  there  was  no  engineer,  would  not  in  and  of  itself 
prohibit  a  recovery  under  the  petition,  even  if  that  allega- 
tion is  necessary. 

It  is  claimed   that   the  petition  is  defective  also  in    that 
the  plaintiff  does  not  aver  that  he  did  not  have  the  means  nf 
knowing  of  the  unsafe  conditioii  of  the   place  where   he  was  - 
called   upon   to  work;   that  his  averment  is,  that  he  did  not 
have  equal  means  of  knowledge  with  the  defendant. 

It  is  claimed  that  the  petition  is  defective  wherein  it  al- 
leges the  defect  that  is  claimed  to  exist  in  the  belt,  for  the 
reason  that  the  measurements  set  out  in  the  petition  are  in- 
compatible with  the  belt's  dragging  and  wearing  itself  out 
in  the  manner  averred.  This  defect  claimed  to  exist  in  the 
petition,  is  clearlj  not  well  taken;  and,  as  to  the  petition  «» 
a  whole,  none  of  the   matters  set  forth  by  counsel  for  the  - 
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defendant  in  error  having  been  heretofore  noticed,  nor  the 
court's  attention  at  any  time  called  to  them,  we  hold  that 
at  this  time  the  averments  are  such  that  the  petition  is  suf- 
^cient  to  support  the  judgment  obtained  in  the  court  below. 

It  is  claimed  that  the  court  erred  in  the  admission  of 
testimony.  On  page  10  of  the  record,  the  question  was 
asked,  ''What  was  the  ordinary  method  in  use  there  of 
fastening  these  layers  together  when  they  were  separated, 
before  this  accident?"  The  court,  before  allowing  the  wit- 
ness to  answer  the  question,  ascertained  how  long  the  wit- 
ness had  been  at  work  in  the  factory  prior  to  the  time  of 
the  injury;  and,  in  answering  that  question,  the  witness 
answered,  '*T  worked  there  about  seven  years.  Why,  they 
used  to  have  these  and  pegs  and  glue  and  different  kinds  of 
ways  of  fastening  these  together."  And  then  the  question 
was  asked,  ** Whether  they  had  these  hooks  also?"  And 
to  this,  there  was  an  objection,  a  ruling  and  an  exception, 
and  the  answer  was,  *'Yes,  sir."  We  find  no  error  in  the 
rulings  of  the  court  in  those  questions  and  answers. 

On  page  76  of  the  record,  it  is  claimed  that  the  court 
erred  in  allowing  the  case  to  proceed  after  it  was  admitted 
by  the  attorney  for  the  plaintiff  below,  that  he  would  not 
claim,  in  presenting  the  testimony,  that  the  belt  was  over 
the  main  shaft  and  also  over  the  shaft  of  the  hammer,  but 
was  free  from  the  hammer  shaft  and  only  on  the  main  shaft, 
and  in  that  position  was  dragging  upon  the  floor.  *  And, 
thereupon,  the  attorney  for  the  plaintifP  in  error,  asked  that 
all  the  testimony  to  the  effect  that  this  belt  had  been  drag- 
ging upon  the  floor,  be  withdrawn  from  the  jury.  The 
court  refused  to  take  that  testimony  from  the  jury,  and 
there  was  an  exception  noted,  and  the  question  was  raised 
at  other  points  in  the  hearing  of  the  case. 

We  think  that  the  fact  that  the  belt  was  upon  the  hammer 
shaft,  being  alleged  in  the  petition,  was  merely  a  descrip- 
tion of  the  surroundings,  and  was  not  the  statement  of  a  fact 
that  was  in  any  way  intended  to  bring  negligence  to  the 
defendant  below,  nor  was  it  a  fact  upon  which  any  liability 
was  to  be  fastened  upon  the  company  in  any  manner  in  the 
trial  of  the  case.  This  being  (rue,  it  was  merely  descrip- 
tive of  the  situation  of  things,  and  entirely  immaterial  in 
the  case.      The  only  question  was,    **Did  the  belt  drag  up- 
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on  the  Hoor  regardless  of  how  it  might  be  eitnated?"  ''And 
the  company  came  into  court  to  show  that  it  did  not  drag, 
and  the  company  was  not  claiming  that  the  belt  was  so  fixed 
that  it  could  not  drag,  except  as  it  claimed  that  the  belt 
was  tied  up  to  some  part  of  the  building  above  the  main 
shaft. 

We  think  there  was  no  error  in  the  admission  of  that 
testimony. 

Again,  on  page  99  and  page  100  of  the  record,  this- 
question  was  asked:  ''You  may  state  what  would  be  likely 
to  happen,  if  anything,  if  the  shaft  was  still  revolving  at 
165  times  a  minute  while  you  were  throwing  the  belt  over?'' 
The  answer  was:  "It  would  be  kind  of  dangerous,  to  say 
the  least;  a  man  would  likely  be  caught  in  the  belt  or  in 
the  pulley." 

It  was  asked  to  have  this  answer  taken  from  the  jury. 
The  court  took  from  it  the  first  part,  **It  would  be  danger- 
ous,'' and  the  court  held  that  the  remainder  of  the  answer 
might  stand.  This  witness  was  called,  or,  at  least,  was  ex- 
amined afi  an  expert  to  some  extent,  and  as  an  expert  he 
undertook  to  tell  how  the  belt  should  be  thrown  over  the 
pulley,  and  he  had  so  described  by  permission  of  the  court; 
he  had  described  how  the  act  should  be  performed,  and 
then  this  question  was  asked  him  which  amounts  to  noth- 
ing more  unde'r  the  circumstances  of  the  caso  and  the  ex- 
amination as  it  took  place,  than  for  the  witness  to  point 
out  what  dangers  there  would  be.  And  the  witness,  and 
other  witnesses  in  the  case,  undertook  to  show,  and  did 
testify,  that  there  would  be  danger  of  becoming  involved  in 
the  belt  or  being  involved  in  the  pulley.  This  witness  tes- 
tified that  the  danger  in  performing  the  act  was  that  the 
party,  if  he  was  not  experienced  in  the  matter,  was  in  danger 
of  being  caught  in  the  belt  or  the  pulley.  And  we  see 
nothing  wrong  with  the  ruling  on  that  question. 

It  is  claimed  in  this  case  that  the  proof  did  not  warrant 
the  verdict. 

In  the  first  place,  it  is  claimed  that  Toomey  wad  a  fellow 
servant  with  ISullivan,  with  whom  he  was  working  at  the 
time  that  he  received  his  injuries' 

It  is  claimed  that  the  law  is,  that  the  relation  of  an  arti- 
san   or  a  machinist  and  his  helper,  is,  that  they  are  fellow 


VOL.  20  CIRCUIT  COURT  OF  OHIO.  189 

Toomey  v.  The  Avery  Stamping  Co. 

r  ~ 

Bervants  and  one  is  not  the  euperior  and  the  other  the  in- 
ferior. A  large  number  of  caeea  were  cited  to  show  that 
this  is  the  rule.  And  it  is  claimed  that  the  evidence  shows 
that  Toomey  was  the  aacdscant  of  Sullivan  who  was  the 
artisan  or  machinist,  and  that  Sullivan  had  no  authority 
over  Toomey  except  to  ask  him  to  do  anything  necessary 
to  assist  Sullivan  in  what  he  was  doing. 

First  as  to  the  law.  It  is  clearly  the  law  of  this  state 
that  one  servant  may  be  the  superior  of  another  servant 
when  they  are  both  engaged  in  a  common  work  of  the 
master.  The  law  of  Ohio  upon  this  proposition  is  some- 
what difiFerent  from  that  of  any  other  state.  That  differ- 
ence sometimes  occurs  only  in  the  application  of  the  rule; 
but,  in  most  states,  however,  the  rule  adopted  by  our  state 
ia  not  endorsed  at  all.  The  rule  in  Ohio  was  first  laid 
down  in  20th  Ohio  Keports  by  a  divided  court.  The  cjues- 
tion  came  before  the  supreme  court  again  in  the  8rd  Ohio 
St.,  page  202,  and  the  members  of  the  court  there  agreed 
upon  this  rule:  That  the  master  is  liable  for  the  injury  of 
one  servant  through  the  carelessness  of  another  when  both 
are  engaged  in  a  common  service  and  one  is  given  control 
over  the  other;  and  in  that  case,  Stevens  v.  The  Little  Mi-' 
ami  R.  R.  Co.,  20  Ubio  St..  •415.  the  case  was  affirmed. 
That  doctrine  has  been  many  times  affirmed  in  the  state  of 
Ohio  until  it  has  become  a  well  settled  rule  of  law:  In 
5  Ohio  St.,  541;  8  Ohio  St.,  249;  33  Ohio  St.,  150;  33 
Ohio  St.,  196;  33  Ohio  St.,  468;  37  Ohio  St.,  665;  38  Ohio 
St.,  389;  36  Ohio  St.,  221;  44  Ohio  St.,  471. 

In-  the  3l8t  Ohio  St.,  287,  tbe  supreme  court  held  that 
it  made  no  difference  if  the  superior  servant  who  was  given 
control  over  his  associate  servant,  was  engaged  at  the  time 
of  hii  negligence  in  tbe  work  that  should  have  been  per- 
formed by  the  inferior  servant.  The  application  of  this 
rule  is  not  always  easy;  and  we  find  in  some  of  the  cases 
referred  to,  and  in  others  decided  by  the  supreme  court, 
that  there  has  been  a  difference  in  the  members  of  the  court 
in  deciding  whether  the  rule  applies  to  persons  situated 
under  particular  and  peculiar  circumstances,  such  as  that 
of  the  engineer  of  a  train  and  the  brakeman.  But  the  only 
question  to  be  determined  is,  whether  one  servant  is  given 
by  the  master  authority  or  power  to  control  and  direct  the 
work  and  labor  of  another  servant. 
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Often  Bervants  labor  together  in  a  common  work,  and 
they  direct  each  other  what  to  do,  or  one  who  is  more  ex- 
perienced than  the  other,  may  direct  how  the  work  shall  be 
done;  but  that  does  not  determine  the  question  whether  the 
master  is  liable  for  the  negligence  of  either  by  which  the 
other  is  injured;  but  the  liability  of  the  master  is  determin- 
ed entirely  by  a  solution  of  the  question  whether  or  not  the 
master  has  placed  one  pnder  the  direction  of  the  other,  or 
whether  he  has  given  one  control  over  another  servant  in 
performing  a  certain  work;  if  he  has,  and  the  inferior  ia 
injured  by  the  carelessness  of  the  superior,  then  the  liabil- 
ity exists.  Some  states  modify  this  rule  by  extending  it 
only  to  where  the  master  has  given  authority  expressly  to 
one'  servant  to  control  the  acts  and  duties  of  another,  but 
our  state  extends  it  to  a  case  where  the  master  has  put  one 
under  another,  or  where,  by  bis  direction,  he  has  put  one 
over  another.  So  that  it  makes  no  difference  in  this  case 
whether  by  the  direct  act  of  the  master  or  the  foreman, 
Sullivan  was  given  cbnrge  over  Toomey,  or  whether  that 
act  consisted  in  placing  Toomey  under  the  charge  of  Sulli- 
van. The  mere  working  together,  where  the  advice  of  one 
is  accepted  by  another  and  where,  by  superior  knowledge, 
one  gives  all  the  advice  and  direction  for  the  work,  is  not 
alone  sufBcient  to  charge  the  master  with  the  negligence  of 
either  by  which  the  other  is  injured,  but  such  direction  and 
authority  must  be  by  the  authority  given  t)y  the  master,  or 
iome  one  standing  in  bis  place.  This  law,  being  well  set- 
tled in  Ohio,  it  only  becomes  necessary  to  determine  what 
the  evidence  shows  in  this  case.  Without  undertaking  to 
repeat  the  whole  of  it,  Toomey  testifier  that  Einan,  the  fore- 
man of  the  shop,  came  to  him  and  told  him  to  go  and  help 
Sullivan  and  to  do  as  he  told  him.  Einan  does  not  deny 
this  conversation,  nor  is  his  attention  called  to  it  by  the 
counsel  for  plaintiff  in  error. 

The  superintendent  of  the  shops  testifies  that  where  one 
is  placed  under  another  to  assist  him  about  a  certain  work, 
if  he  does  .not  obey  the  orders  of  the  one  who/n  he  is  assist- 
ing, he  would  be  discharged.  He  might  as  well  say  that 
disobedience  of  a  servant  under  an  artisan  in  that  shop  was 
disobedience  to  the  orders  of  the  company,  for  certainly  no 
company    would    discharge  one  servant  for  disobeying  the 
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orders  of  another  servant,  unless  the  one,  giving  orders, 
had  authority  to  command  obedience.  This  is  substantially 
all  the  testimony  upon  this  question,  that  we  find  in  the 
bill  of  exceptions. 

It  was  claimed  by  the  plaintiff  in  error,  that  Sullivan  had 
DO  further  authority  to  command  obedience  to  his  orders  on 
the  part  of  Toomey  than  one  servant  has  over  another  where 
they  are  working  together  without  any  pretence  of  author- 
ity from  the  principal.  Much  evidence  was  introduced 
tending  to  show  that  that  was  the  relation  between  Sullivan 
and  Toomey.  This  being  true,  it  was  proper  fox  the  court 
to  leave  the  question  of  whether  Sullivan  was  in  authority 
over  Toomey  or  not,  and  whether  he  had  authority  to  com- 
mand  obedience  from  Toomey,  to  the  jury.  And  we  feel 
that  we  are  not  authorized  in  this  case  to  disturb  the  find- 
ing of  the  jury  that  Toomey  was  subordinate  to  Sullivan. 

It  ia  contended,  in  the  next  place,  that  the  defective  con- 
dition of  the  belt  as  to  the  belt  hooks, — that  there  wae  no 
evidence  that  the  defendant,  either  through  Sullivan  or  any 
one  else,  had  actual  knowledge  of  their  defective  condition. 
There  is  evidence  tending  to  show  that  the  plaintiff  in  error 
kneiv  that  there  were  hooka  in  the  belt,  or,  at  least,  some 
of  its  employes  knew, — and  employes  who  sustained  that 
relation  to  the  plaintiff — and  that  their  kEowledge  would  be 
knowledge  to  the  plaintiff. 

There  is  testimony  to  show  that  the  belt  was  dragging 
for  some  considerable  time  upon  the  ground  There  is 
considerable  evidence  that  the  belt  was  badly  worn,  so  that 
there  were  strings  hanging  from  it. 

The  jury  were  not  confined  to  finding  that  the  plaintiff  in 
error  knew  all  these  things,  but  that  the  plaintiff  in  error 
had  means  of  knowing,  if  it  did  not  know,  and  was  careless 
in  not  knowing,  if  it  did  not  know.  And  if  the  jury  found 
either  knowledge  or  means  of  knowledge,  and  negligence 
in  not  putting  ihe  belt  in  proper  condition  or  in  not  ascer- 
taining its  actual  condition,  it  would  support  the  verdict  in 
this  case..  And  we  think  the  evidence  clearly  shows  that 
the  plaintiff  in  error  either  knew  the  condition  of  the  belt, 
or  was  careless  in  not  knowing  its  condition,  and,  in  either 
event,  the  proof  would  support  the  verdict. 

There  is  a  dispute  in  the  testimony  as   to  which  way  the 
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pulley  on  the  main  shaft  revolved,  whether  ^towards  tb& 
east  or  towards  the  west.  If  the  jury  should  find  either 
way,  the  court  would  not  disturb  such  Budiug. 

It  is  claimed  that  the  evideuce  does  not  show  sufficiently 
clear  to  support  the  verdict,  just  how  the  accident  hap- 
pened. 

There  is  evidence  uncontradicted  tending  to  show  that  the 
hooks  in  the  belt  caught  first  the  clothing  of  Toomey,  and 
afterwards  caught  into  the  flesh  of  his  arm  and  lacerated 
the  flesh,  and  that  it  was  this  that  threw  him  on  to  the  pul- 
ley and  shaft  and  caused  him  to  become  entangled  in  the 
belt,   and  that  he  thus  received  his  injuries. 

There  is  a  great  deal  of  theorizing  on  the  part  of  the 
plaintiff  in  error  as  to  how  the  accident  bccurred  and  what 
caused  it,  but  such  theories  are  found  entirely  without  facts 
to  support  them,  and  the  only  facts  that  would  warrant  the 
jury  in  coming  to  any  conclusion  as  to  how  the  injuries 
were  received,  was,  that  they  were  received  by  reason  of 
the  condition  of  the  belt, and  more  directly  by  reason  of  the 
hooks. 

The  evidence,  we  think,  warranted  the  jury  in  finding 
that  hooks  had  been  placed  in  the  belt,  and  that  they  had 
become  so  worn  that  they  were  in  the  condition,  at  the  time 
of  the  injury,  to  inflict  the  injuries  complainsd  of  in  the 
case,  and  that  this  condition  in  the  belt  was  brought  tO' 
the  jury  by  the  fact  that  the  belt  bad  been  long  used,  had 
been  fastened  together  by  hooks, and  was  allowed  to  drag  on 
the  ground, and  no  particular  attention  seemed  to  be  paid  to 
the  belt  as  to  its  condition,  by  the  company  or  any  one  in 
its  employ  authorized  to  perform  such  work. 

It   is  claimed   that  the  evidence  shows  that  Toomey  had 
the   means  of  knowing  the  (Condition  of  the  belt  as   fully  as 
had  the  company, and  that  he  wa3  bound  to  know  its  condi- 
tion, as   it  bad    been  prior  to  that   time  within  his  observa- 
tion.     It  is  shown  that  Toomey  had  been  working,  prior  to- 
his  injuries,  in   the  vicinity   of  this  belt;  that  while  he  was 
thus  working,  the  belt  was  revolving   upon  the  main  shaft, 
with    what   rapidity    the   evidence    does   not    show.     It  is- 
easy  now    to    look    back    and   see  that  he  might,  if  he  had 
taken    the   time   from   his  usual  duties,  have  seen  the  exact 
condition  of  the  belt,  but  that  is  never   a  fair  way  to  detec- 
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mine  whether  a  party  has  acted  prudently  or  not.  In  fact, 
if  we  take  the  evidence  of  all  the  otDer  persons  employed 
in  and  about  the  shop,  even  the  superintendent  and  foreman 
of  the  shop,  as  to  the  condition  of  this  belt,  we  will  see  that 
Toomey  exercised  the  same  care  that  they  did;  that  is  the 
standard  of  care:  that  a  man  shall  exercise  such  care  as 
others  do  when  they  are  similarly  situated.  Many  of  these 
persons  were  called  as  witnebses,  and  they  ail  testiGed, 
either  that  they  worked  in  the  neighborhood  of  this  belt,  or 
that  they  passed  by  it  frequently;  and,  in  fact,  they  nearly 
all  saw  it  every  day  for  some  days  and  months  prior  to  the 
accident  complained  of  in  this  case,  and  yet  not  one  of  them 
paid  such  close  attention  to  its  condition,  tbat  he  was  able 
to  state  whether  there  were  hooks  in  it  or  not,  and  what  its 
condition  was. 

T«vo  or  three  testified  to  seeing  strings  banging  from  it, 
but,  beyond  this,  no  one  is  able  to  describe  anything  like 
the  minutiae  that  is  now  required  of  Toomey,  in  the  condition 
of  the  belt — and  that  is  no  doubt  the  truth;  for  persons 
engaged  about  their  own  work  and,  having  their  mind  and 
attention  fixed  upon  that  work,  and  seeing  the  belt  oDly 
casually,  either  by  passing  or  by  glance-sight  of  it,  would 
be  entirely  unable,  no  doubt,  to  describe  all  the  minutiae 
that  is  required  in  the  testimony  in  this  case.  And  we  do 
not  believe  that  the  jury  would  have  been  justified  in  this 
caae  in  finding  that  Toomey  was  negligent  in  not  knowing 
the  condition  of  the  belt. 

Again,  it  is  claimed  that  the  evidence  shows  that  Toomey 
was  guilty  of  contributory  negligence,  and  it  is  claimed 
that  he  was  guilty  of  contributory  negligence  iu  the  manner 
in  which  he  undertook  to  place  this  belt  on  the  opposite 
side  ot  the  pulley. 

There  is  very  little,  if  any,  testimony  in  the  case,  show- 
ing what  would  be  the  proper  way  to  perform  that  act. 

It  occurs  to  the  court,and,  we  think,  will  readily  occur  to 
anyone,  that  to  undertake  to  lift  the  belt  weighing  seventy- 
five  pounds,  over  a  pulley  some  sixteen  or  eighteen  inches 
in  diameter,  by  reaching  out  several  inches  to  take  hold  of 
the  belt  and  lift  it  over,  would  be  a  dangerous  operation, 
and,  unless  performed  with  skill  and  care  and  knowledge, 
would  be  very  likely  to  injure  the  person  who  was  perform- 
ing the  act. 
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The  evideDce  does  not  show  that  Toomey  had  any  special 
knowledge  of  the  work,  and,  in  fact,  he  himself  says  that 
he  knew  nothing  about  it;  that  be  simply  obeyed  the  orders 
of  Sullivan  in  all  that  he  did. 

So  far  as  the  court  can  learn  from  the  testimony  in  the 
case,  Toomey  undertook  to  handle  the  belt  in  the  various 
steps  that  be  was  to  perform  in  that  act,  in  the  way  that  an 
expert  would  have  done  it;  he  placed  his  ladder  against  the 
shaft,  and  one  side  of  it  on  each  side  of  the  rod  that  was 
above  the  shaft;  he  placed  it  some  little  distance  from  the 
pulley, so  that  his  ladder  would  not  come  in  contact  with  it. 
He  reached  over  the  pulley  and  undertook  to  lift  the  belt  to 
the  other  side  of  the  pulley. 

We  do  not  see  any  reason  why  this  was  not  as  safe  as 
any  other  way  that  a  person  could  use  in  performing  that 
work.  If  he  put  bis  ladder  on  the  same  side  with  the  belt, 
there  would  be  great  danger  of  throwing  the  belt  or  letting 
the  belt  strike  on  the  pulley  before  it  went  over,  and  he 
would  have  nothing  to  take  hold  of  to  support  himself  and 
hold  himself  securely  while  lifting  the  belt;  whereas,  where 
he  placed  his  ladder,  he  had  an  iron  rod  that  be  could  take 
hold  of  to  steady  himself  while  performing  the  work.  No 
doubt,  from  all  that  we  see  in  the  testimony,  this  belt, 
while  being  lifted,  in  some  way  struck  the  pulley  which 
caused  it  to  jump  high  enough  so  that  the  hocks  in  the  belt 
seized  upon  his  clothing.  One  person,  peifjrming  that 
work  and  doing  it  as  he  would  have  to  with  one  hand, 
would  be  almost  sure  to  let  the  belt  touch  the  nulley,  and 
the  very  ttiing  that  happened  would  almost  likely  occur. 
It  would  probably  be  quite  impossible  for  any  one  to  lift 
the  belt  over,  situated  as  Toomey  was,  without  its  coming 
in  contact  with  the  pulley,  and  such  contact  might  produce 
ihe  jumping  of  tbe  belt. 

The  negligence  of  Einan  was  in  ordering  an  inexper- 
ienced man  to  perform  a  duty  that  was  dangerous  for  one 
man  alone  to  perform,  and  which  should  have  been  per- 
formed by  Sullivan  and  Toomey  both. 

We  think  the  evidence  supports  the  verdict. 

It  is  claimed  that  there  was  a  variance  in  that  tbe  testi- 
^mony  showed  that  the  belt  was  not  over  the  hammershaft 
during  the  time  that  it  was  claimed   it    was   dragging,  but 
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was  over  the  main  flhaft  aloDe;  and  it  is  claimed   tbat    thai 
variance  is  eucb  that  the  plaintiff  in  error    can    even   now 
avail  himself  of  it,  and  that  it  is  such  that  this  case  should' 
be  reversed.     I  have  said  all  on  that  subject,  that  is  neces- 
sary to  say. 

We  find  that  the  court  did  not  err  in  refusing  to  grant  a« 
new  trial  because  of  newlj-discovered  evidence. 

It  is  claimed  that  the  court  erred  in   charging  the  jury. 

First,  that  the  court  erred  in  defining  negligence  on  the 
part  of  the  plaintiff  as  a  ground  for  defense.  He  first  said: 
^'You  will  observe  also  that  the  answer  alleges  that  the 
plaintiff  was  himself  negligent  or,  to  use  a  common  form-* 
of  speacb,  was  guilty  himself  of  contiibutory  negligence.'' 
Then  the  court  says,  '*That  makes  it  necessary  to  define 
contributory  negligence  *'  Then  the  court  gives  the  defini- 
tion. 

Our  attention  has  heretofore  been  called  to  this  identical 
definition  given  by  the  judge  below,  and  we  have  said  all 
that  it  is  necessary  for  us  to  say  in  regard  to  tbat  matter. 

The  negligence  of  the  plaintiff  below  was  either  neglig- 
ence, or  contributory  negligence.  The  court  has  clearly 
defined  these  terms,  and  the  court  said  to  the  jury  that  the 
plaintiff  could  not  recover  if  be  was  guilty  of  negligence, 
and  he  clearly  said  to  the  jury  that  the  plaintiff  could  not 
recover  if  he  was  guilty  of  contributory  negligence. 

The  only  distinction  that  can  be  drawn  between  neglig- 
ence and  contributory  negligence,  is,  that  one  may  act  and 
operate  alone,  independent  of  negligence  of  any  other  per- 
son, while  contributory  negligence, as  the  very  term  means, 
is  that  which  operated  with  something  else  to  create.  And 
the  definition,  as  given  by  the  court,  is  one  that  is  appioved* 
by  a  great  many  authorities,  and  the  one  that  is  frequently 
given  in  the  decisions  found  in  the  books. 

As  we  have  heretofore  diecussed  this  subject  to  some  ex- 
tent, we  will  say  nothing  more  about  it  at  this   time.     But 
we  do  not  believe  that  there  was  any  error  in  the  definition^ 
of  the  court,  nor  was  the  jury  mislead  in  any  manner  by  it. 

•It  is  complained  that  the  court  erred  in  charging  the  jury 
**that  if  there  were  dangers  incident  to  the  work  at   which 
the  plaintiff  was  engaged,  known  to  the  defendant,  or  ^hicb« 
ought  to  have  been  known  to  him  by  the  exercise  of   ordi- 
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Dary  care,  but  unknown  to  the  plaintiff  and  not  discover- 
able by  bim  by  the  exercise  of  ordinary  care,  under  eucb 
circumstances  it  became  and  was  the  duty  of  defendant  to 
call  plaintiff's  attention  to  such  dangers." 

It  is  claimed  that  this  is  defective  in  that  the  plaintiff  in 

lb 

error  would  not  be  liable  unless  it  was  ignorant  of  defend- 
ant in  error's  ignorance.  It  is  claimed,  in  other  words, 
that  the  defendant  below  was  or  ought  to  have  been 
itself  aware  that  the  plaintiff  was  in  need  of  such  instruc- 
tion. That  depends  entirely  upon  the  nature  of  the  work 
that  is  to  be  performed.  If  the  danger  is  a  latent  one,  that 
is,  not  readily  discoverable  by  the  workman,  then  the 
master  must  point  out  such  dangers;  and  if  the  danger  is 
one  that  the  master  is  supposed  to  know,  but  which  is  not 
readily  known  to  the  servant,  and  which  the  servant  may 
not  know  and  about  which  the  master  is  uncertain  as  to 
whether  he  will  know  or  not,  under  such  circumstances  the 
authorities  hold  that  it  is  the  duty  of  the  master  to  point 
out  the  danger;  and  it  is  not  the  law  that  the  master  does 
not  become  liable  and  is  under  no  obligations  to  point  out 
dangers  until  he  knows  that  the  servant  does  not  know  of 
it.  And  the  charge  as  given  by  the  court  when  it  comes  to 
applying  the  evidence  to  the  law  as  laid  down  by  the  court, 
is  correctly  stated. 

This  was  a  case  wbere  the  master  knew  or  ought  to  have 
known  the  dangers  attending  the  moving  of  that  belt;  and 
yet  the  great  danger,  the  very  danger  that  injured  the 
party,  was  one  that  might  not  be  known  and  not  likely  to 
be  known  by  one  not  experienced  in  the  business — that  of 
allowing  the  belt  to  touch  the  pulley  and  cause  it  to  kick 
and  strike  him. 

What  is  said  in  regard  to  this  matter,  applies  equally 
well  to  the  next  objection  taken  to  the  charge  of  the  court, 
as  stated  in  the  brief  of  counsel  for  plaintiff  in  error. 

We  find  no  error  in  the  charge  of  the  court  as  given  to 
the  jury. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  re- 
quests asked. 

Request  eight  assumes,  in  starting  off,  that  this  was'  a 
manufacturing  in  which  Sullivan  was  an  artisan  and  Toomey 
was  his  helper;  and  then  the  court  is  asked  to  say,  that  the 
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relation  of  superior  and  subordinate  does  not  arise  from 
that  relation,  especially  if  the  artisan  is  merely  to  indicate 
by  words  or  signals  when  Ihe  assistance  or  co-operation  of 
such  helper  is  required;  and  asked  the  court  to  slate  that  if 
that  was  their  relation  to  each  other,  then  the  artisan  and 
helper  were  fellow  servants  in  a  common  employment,  and 
that  the  company  would  not  be  liable  for  the  injury  of 
either  resulting  from  the  negligence  of  the  other. 

The  court  was  warranted  in  rejecting  this  request,  prin- 
cipally because  it  is  not  based  at  all  upon  the  rule  in  this 
«tate.  The  rule  in  this  state  is  not  determined — a  case  un- 
der it  is  not  determined  by  whether  the  persons  were  artisan 
and  helper,  or  what  th<^ir  relations  were,  rather  than  that 
one  was  put  in  control  over  the  other.  And  this  request 
nowhere  calls  for  that  rule,  nor  for  the  caee  to  be  deter- 
mined under  it;  but  it  states  other  relations  of  the  artisan 
or  of  these  persons,  such  as  artisan  and  assistant,  and  then 
assumes  certain  facts  as  to  how  they  did  act  towards  each 
other,  and,  upon  that,  asked  the  court  to  state  that  the 
<;ompany  would  not  be  liable  if  either  was  injured  by  the 
negligence  of  the  other.  That  is  not  the  basis  on  which 
ihe  liability  of  the  master  is  determined  in  this  state. 

Complaint  is  made  because  request  ten  was  not  given. 

The  want  of  an  engineer,  of  course,  was  not  the  proxi- 
mate cause  of  the  party  becoming  entangled  in  the  belt; 
but  it  was  proper  to  leave  to  the  jury  whether  it  was  a  cause 
acting  with  other  causes  that  produced  the  injuries  com- 
plained of. 

Request  twelve  is  complained  of,  and  we  think  the  charge 
sufBciently  covers  the  law  called  for  in  that  request,  so  far 
«B  it  should  have  been  given. 

Requests  fifteen,  sixteen  and  seventeen,  were  properly 
refused  by  the  court. 

The  question  was  not  one  of  presumption  on  the  part  of 
the  jury,  but  whether  Toomey  was  negligent  in  not  knowing 
what  be  might  have  known,  and  it  was  proper  to  present 
Ihe  matter  to  the  jury  in  that  light,  and  not  in  the  light 
«8ked  for  in  these  requests. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 

ForaUn  McTighe  &  Baker,  for  Plaintiff  in  Error. 

Ford^  Henry,  Snyder  &  ilcOraw,  for  Defendant  in  Error. 
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(First  Circuit,  Hamilton  Co.,  O.,  Circuit  C't— Jan., Term,  1900. > 

Before  Smitb,  Swing  and  Giffen,  J.J 

THE  GERMAN  MUTUAL  FIRE    INSURANCE    COMPANY 

V.  HARRY  W.  LUSHEY  et  al. 

Will — Provision  for  after-born  child — What  will  not  amount  to — 
(1).  Where  a  will  contains  a  clause  disinheriting  an  unborn 
child,  such  clause  does  not  constitute  a  provision  for  the 
after-born  child  within  the  meaning  of  section  5961,  R.  S. ; 
and  the  intention  of  the  testator,  being  contrary  to  law, 
does  not  control. 

Sec,  596 1  B.  S,  lin^itation  on  general  power  to  dispose  of  property 

by  will — 

(2).  Section  5961  does  not  by  implication  repeal  section  5914. 
permitting  a  testator  to  bequeath  his  properly  to  any  per- 
son to  whom  he  may  desire,  but  places  a  limitation  upon 
the  general  powers  conferred  by  section  59U. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

GiFFEN,  J.;  Smith,  P.  J.,  and  Swing,  J.,  concur. 

On  the  11th  day  of  June,  1872,  Caroline  Luabey  made 
her  last  will  and  testament,  by  which  she  gave  all  her  estate^ 
real  and  personal,  to  her  husband,  George  Lushey.  At  the 
time  they  had  one  son,  George  Gabriel,  living,  and  after- 
wards another  son,  Harry  W.  Lushey,  was  born.  In  June, 
1878,  the  testatrix  died,  leaving  the  husband  and  two  bohb 
surviving  her.  In  September,  1892,  George  Lushey  ex- 
ecuted and  delivered  to  the  plaintiff  in  error  a  mortgage  on 
certain  real  estate  so  devised  to  him,  to  foreclose  whicb 
mortgage  this  original  action  was  commenced.  The  de- 
fendant, Harry  W.  Lushej,  claims  to  be  the  owner  of  the 
undivided  one-half  of  the  real  estate,  under  section  5961, 
Bevised  Statutes,  which  provides  that — 

*^When  a  testator,  at  the  time  of  executing  his  will,  shall 
have  a  child  absent  and  reported  to  be  dead,  or  having  a 
child  at  the  time  of  executing  the  will,  shall  afterward  have 
a  child  who  is  not  provided  for  in  the  will,  the  absent  child, 
or  the  child  born  after  the  execution  of  the  will,  shall  take 
the  same  share  of  the  estate,  both  real  and  personal,  that 
be  would  have  been  entitled  to  if  the  testator  had  died  in- 
testate    *     *     *." 

The  will  contained  the  following  provision: 

^'Should  any  child  or  children,  we  dow  have  only  one, 
George  Gabriel,  be  born  to  me  hereafter, it  shall  iu  no  wise 
alter  or  revoke  this  will  and  testament.^' 
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We  do  not  consider  this  a  piovieion  for  the  after-born 
child  within  the  meaning  of  the  section,  although  it  die* 
closes  the  intention  of  the  testator  to  disinherit  him.  This 
statute  has  not  been  construed  by  our  supreme  court,  but 
we  are  not  without  decisions  under  similar  statutes  in  other 
states. 

In  the  case  of  Willard's  Estate,  69  Pa.  St.,  327,  it  is 
said: 

**  We  held,  then,  that  a  reversionary  interest,  whether 
vested  or  contingent,  is  not  a  provision  for  an  after-born 
child  within  the  words  or  spirit  of  the  statute.'' 

In  Hollingsworth's  Appeal,  51  Pa.  St.,  518,  a  testator 
gave  all  his  estate  to  his  wife,  and  if  he  should  have  any 
children  living  at  his  death,  he  appointed  his  wife  guardian 
of  such  children  during  their  minority,  committing  entireljr 
"to  her  affection,  judgment  and  discretion,  their  muinten^ 
ance,  education  and  future  provision;  and  which  guardian^ 
ship  I  intend  and  consider  as  a  suitable  and  proper  provi- 
sion for  such  child  or  children  (he  had  no  children  at  the 
date  of  the  will,  but  two  were  born  afterward).  Held:. 
That  he  died  intestate  as  to  the  children.'* 

Bead,  J.,  in  delivering  the  opinion  of  the  court,  said: 

'"This  is  clearly  no  provision  for  his  children,  such  as  iff 
contemplated  by  our  wills'  act  and  the  policy  of  the  law." 

In  Waterman  v.  Hawkins,  63  Maine,  156,  it  is  said  that 
"a  child  of  a  testator,  born  after  his  death,  can  not,  in  any 
proper  sense  of  the  term,  be  deemed  provided  for  in  bis 
will  by  a  general  devise  of  a  reversion  to  the  heirs  of  the 
testator." 

These  cases  are  cited  with  approval  in  the  case  of  Bhodes 
▼.  Weldy,  46  Ohio  St.,  234,  where  the  construction  of  sec- 
tion 5959,  Revised  Statutes,  was  involved,  and  seem  to 
require  that  the  provision  for  an  after-born  child  should  be 
not  only  substantial,  but  for  his  direct  and  immediate  ben- 
efit. There  are  cases,  such  as  Block  v.  Block,  3  Mo.,  407, 
and  Bowen  v.  Hoxie,  vol.  18,  Reporter  (Boston),  TZl,  in 
which  it  is  held  that  the  meaning  of  the  statute  is  that  if 
the  testator  unintentionally  omits  to  provide,  or  omits  to 
make  a  provision  which  is  intended  for  such  child,  etc.,  the 
child  shall  take  as  if  the  parent   had   died  intestate,    or,  in 

[OOPTXI«Kr,  1900,  BT  GAXL  O.  JAMM.] 
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other  words,  the  inteDtion  of  the  testator  when  ascertained 
mast  control. 

It  may  be  said  in  answer  to  this  proposition  that  the 
atatute  does  not  profess  to  state  a  rule  of  evidence,  bat  to 
declare  a  rule  of  law.  It  provides  that  an  after-born  child 
not  provided  for  in  the  will  shall  nevertheless  receive  a 
«hare  of  the  estate.  In  the  case  of  Chace  v.  Chace,  6 
Rhode  Island,  407,  where  a  like  statute  was  under  consider- 
ation, the  court  saj: 

**Upon  the  wholtj  we  are  of  the  opinion  that  by  the  terms 
of  the  sixth  section  the  legislature  intended  to,  and  did, 
prescribe  a  rule  of  law,  that  if  an  after-born  child  is  not 
provided  for  in  the  will,  he  shall  be  let  into  his  share  of  the 
inheritance,  and  that  without  regard  to  the  will  or  intent  of 
the  parent.'* 

The  samn  general  doctrine  prevails  in  this  state,  to-wit: 
That  the  intention  of  the  testator  can  not  control  in  the 
construction  of  a  will,  when  it  is  in  conflict  with  the  law  or 
against  public  policy.  Carter  v.  Reddisch  et  al.,  32  Ohio 
St.,  1. 

That  this  statute  is  *)  positive  rule  of  law,  and  not  to  be 
controlled  by  the  intention  of  the  testator,  is  in  some 
measure  evidenced  by  the  fact  that  in  section  5905,  Seviaed 
Statutes,  relating  to  an  after- born  child,  the  testator  having 
no  child  living  at  the  time  of  the  execution  of  the  will, 
there  is  a  provision  that**such  will  shall  be  deemed  revoked, 
unless  such  child  shall  have  been  provided  for  in  the  will, 
or  in  such  way  mentioned  therein  as  to  show  an  intention 
not  to  make  such  provision;"  and  that  in  section  5961  there 
is  no  proviso  or  limitation  depending  on  the  intention  of 
the  testator. 

It  is  further  claimed  thwt  section  5961  repeals  by  im- 
plication section  5914,  Revised  Statutes,  which  permits  a 
testator  to  give  and  bequeath  his  property  to  any  person  by 
last  will  and  testament.  It  does  not  repeal  the  latter  sec- 
tion, but  only  places  a  .Mmitation  upon  the  general  power; 
just  as  section  5915,  relating  to  charitable  bequests,  and 
section  5908,  relating  to  dower,  restrict  that  power. 

In  Doyle  v.  Doyle,  Jr  ,  et  al.,  50  Ohio  St.,  330,  it  is 
said  at  page  345: 

*'The  power  to  make  a  will  is  not  an  incident  of   the    jus 
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disponendi.  It  is  cooferred  by  statute;  and  if  the  wills'  act 
were  repealed,  all  the  property  of  a  deceased  person  would 
descent  and  be  distributed  as  provided  by  law.  Hence  the 
extent  of  the  power,  what  property,  and  what  interest  in  it 
may  be  disposed  of  by  will,  and  to  whom,  may  be,  and  is, 
prescribed  by  statute." 

It  may  be  admitted  that  no  sound  reason  can  be  advanced 
why  an  after-born  child,  not  provided  for  in  a  will,  should 
be  made  more  secure  in  his  inheritance  under  section  5961 
than  under  section  5959;  yet  the  wisdom  of  protecting  bis 
interest  can  not  be  questioned,  and  as  the  legislature  has, 
in  express  terms,  done  so  in  this  case,  there  was  no  error  in 
rendering  a  decree  in  his  favor.     Judgment  affirmed. 

Chris.  Von  Seggern  and  Rattermann  &  Ward,  for 
PlaintiflP  in  Error. 

Renner,  Gordon  &  Renner^  contra. 


(Fourth  Circuit— Jackson  Co.,0.,Oiroait  Court— May  Term,1900) 

Before  Russell,  Cherrington  and  Sibley,  JJ. 

THE  BOARD   OF   COUNTY   COMMISSIONERS    v.    ISAAC 

McOEE  et  al. 

Probate  Court — Jurisdiction  limited  to  express  powers  by   statute 
or  conHtitution-- 
(1).    Probate  courts  can  take  jurisdiction  of  no  matter  or  pro- 

oeeding  unless  authorized  by  provision    of   constitution    or 

statute. 

Probate  Court  without  jurisdiction   in   proceeding   by  county  or 

township  to  appropriate  land  for  roadb— 

(2.)  By  its  own  terms,  chapter  8,  Rev. Stat,  (section  6414-6453) 
does  not  apply  in  proceedings  by  county  or  township  au- 
thorities to  appropriate  private  property  for  roads. 

Compensation  for  land  taken  for  roads — 
(3).  Where  land  in  fact  Is  taken  for  a  turnpike,  in  case  the 
owner  and  county  commissioners  fail  to  a^ree  as  to  the 
compensation  and  damacfes  to  be  paid,  the  same  may  be 
adjusted  by  proceedings  dad  in  the  "name"  of  the  "coni- 
iniBsioners"  in  the  nrobate  court.  (Revist^d  Statutes,  sec. 
4761.) 

Action  to  recover  compensation  for  land    taken  for  road— Probate 

Court  without  jurisdiction— 

(4).  The  fact  of  such  disagreement,  however,  does  not  au- 
thorize an  action  by  the  owner,  in  Ills  own  name,  against 
the  board  of  commissioners,  in  that  court,  to  ro'^over  com- 
l).niHation  and  damages.  Such  a  proceeding  is  coram 
non  judice.  And  this  also  is  true  of  a  claim  for  damages 
consequent  upon  a  change  of  grade  in  a  public  highway,  or 
for  obstructing  access  thereto. 
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Error  to  the  Court  of  Comuson  Pleas  of  Jackson  county. 

Sibley,  J. 

On  April  25th,  189S,  Isaac  McGee  filed  his  petition  in 
the  probate  court  of  Jackson  countj,  bj  which  he  sought  ta 
recover,  first,  compensation  and  damages  for  land  alleged  to 
have  been  taken  in  the  construction  of  a  turnpike  over  a 
county  road  which  passed  through  his  premises;  and  second 
damages  growing  out  of  a  change  in  the  grade  of  the  old 
highway,  injury  of  access  thereto,  etc.  To  this,  a  demurrer 
was  interposed,  upon  two  grounds;  first,  that  the  court  had 
*'no  jurisdiction  of  the  defendant  or  the  subject  of  the  ac- 
tion'*; and  second,  that  the  petition  did  ''not  state  facts 
sufficient  to  constitute  a  cause  of  action."  This  was  over- 
ruled, the  defendant  duly  excepting.  Afterward  slight 
amendments  were  made  to  the  petition,  but  not  in  any  par- 
ticular affecting  the  question  of  jurisdiction.  Later,  new 
parties  plaintiff  were  made.  An  answer  also  was  filed 
which  put  in  issue  the  averments  of  the  petition  as  to  taking^ 
any  land  of  the  plaintiffs,  or  in  other  respects  injuring  their 
property  or  rights  by  the  construction  of  the  turnpike.  To 
this  a  reply  was  filed.  TJpon  the  issues  thus  made,  the 
case  was  three  times  tried  in  the  probate  court,  with  ver- 
dicts for  the  defendant.  On  the  last  one  judgment  was  en- 
tered. The  case  was  then  taken  to  fhf  common  pleas  by 
proceedings  in  error.  There  the  judgment  was  reversed 
and  the  cause  set  down  for  trial — to  all  of  which  the  de- 
fendant objected  and  excepted.  Later  the  action  was 
tried,  with  a  verdict  for  plaintiffs  of  $76.  Motions  for  a 
new  trial  and  in  arrest  of  judgment  were  filed,  on  the 
ground  of  want  of  jurisdiction,  which  were  overruled,  de- 
fendant duly  excepting.  Judgment  was  thereupon  entered 
against  the  defendant  for  the  amount  of  the  verdict,  and 
costs,  the  latter  being  from  eight  to  nine  hundred  dollarb. 
£rror  is  prosecuted  to  this  court  to  reverse  the  action  in 
the  common  pleas. 

The  record  shows  a  bill  of  exceptions  setting  out  all  the* 
evidence  on  the  trial  of  the  case.  But  the  one  question  we 
consider  is,  whether  or  not  the  probate  court  was  invested 
with  jurisdiction;  for  if  that  was  lacking,  all  the  proceed- 
ings in  the  action  are  manifestly  erroneous  and  void.  The 
defendants  in  erior,  of  course,  maintain  that  it  had   juris- 
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diction,  while  the  other  side  sfcrennously    controverts   this 
proposition. 

1.  All  agree  that  the  case  does  not  fall  within  the  juris- 
diction conferred  on  the  probata  coart  by  the  constitution, 
or  in  express  terms  by  any  statute. 

It  further  is  conceded  that  it  cannot  be  inherent  to  that 
court,  and  so  if  not  given  by  the  proper  effect  of  some  leg- 
islative act,  it  does  not;  exist.  The  controversy  finally  nar- 
rows down,  therefore,  to  a  comparison  and  construction  of 
certain  sections  of  the  Revised  Statutes.  These  are  found 
in  the  chapter  which  provides  for  the  laying  out  and  making 
of  turnpikes  (sections  4758-4773), and  the  later  one,  author- 
izing the  appropriation  of  property  by  corporations  (sections 
6414-6453).  Upon  a  true  reading  of  some  of  their  provi- 
sions, the  question  of  jurisdiction  hinges. 

Section  6448,  relied  on  in  part  by  the  defendants  in  er- 
ror, provides:  *'When  a  corporation  authorized  by  law  to 
make  appropriation  of  private  property  *  *  has  taken 
possession  of.  and  is  occupying  or  using  the  land  of  any 
person  *  *  and  the  land  so  occupied  or  used  l^as  not 
been  appropriated  and  paid  for  by  tbe  corporation,  or  is  not 
held  by  any  agreement  in  writing  with  the  owner  thereof, 
*  *  such  owner  or  owners  or  either  of  them,  *  * 
may  serve  notice  in  writing,  upon  the  corporation  in  the 
manner  provided  for  the  service  of  summons  against  a  cor- 
poration, to  proceed  under  this  chapter  to  appropriate  the 
lands,  and  on  failure  of  such  corporation  for  ten  days  so  to 
proceed,  said  owner  or  owners  *  *  may  file  a  petition 
in  the  probate  court  of  tbe  proper  county  setting  forth  the 
fact  of  such  use  or  occupation  by  the  corporation;  that  the 
corporation  has  no  legal  or  equitable  right  thereto  *  *; 
that  the  notice  provided  in  this  section  has  been  duly 
served;  that  the  time  of  limitation  under  the  notice  has 
elapsed,  and  such  other  facts,  including  a  pertinent  descrip- 
tion of  the  land  so  used  and  occupied,  as  may  be  proper  to 
a  full  understanding  of  the  facts." 

On  the  filing  of  such  petition  the  further  provision  by 
section  6449,  also  cited  by  them,  is  that  *'a  summons  shall 
issue  and  be  served  upon  the  corporation,  and  thereafter 
the  proceedings  in  said  court  shall  be  conducted  to  final 
judgment  in  all  respects  as  provided  in  this  chapter.^' 
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The  formal  averments  of  the  petition  herein  Bufficiently 
bring  the  case  within  section  6448,  if  that  can  be  regarded 
as  applicable  on  the  other  facts  alleged,  and  in  an  action  of 
this  nature,  against  the  board  of  county  commissionerfl. 
Here,  indeed,  is  the  core  of  the  controversy,  for  if  that 
section  does  not  apply  and  authorize  the  institution  of  this 
suit,  then  utter  lack  of  jurisdiction  is  admitted.  That  by 
force  of  its  own  terms,  it  has  any  application,  is  not  con- 
tended. All  the  provisions  in  the  chapter  of  which  thiB 
section  is  a  part,  relate  to  private  corporations  only. 

But,  as  if  to  put  the  matter  bejond  dispute,  it  is  expresB- 
ly  provided  by  section  64?3,  that  they  **shall  not  apply  to 
proceedings  by  state,  county,  township,  district,  or  munic- 
ipal authorities,  to  appropriate  private  property  for  public 
uses,  or  for  roads  or  ditches."  Such  cases  are  left  under 
other  provisions  of  law,  therefore,  so  far  as  this  chapter 
goes. 

But  the  contention  for  the  application  of  section  6448, 
and  so  for  jurisdiction,  is  at  last  made  to  rest  upon  section 
4761,  which  specifies  how  compennsaiion  and  damages  for 
lands  taken  to  build  turnpikes  shall  be  determined,  in  case 
the  commissioners  appointed  to  lay  them  out,  and  the  own- 
ers, cannot  agree  upon  the  amount  to  be  paid.  It  is  as 
follows: 

**When  said  commissioners  and  the  owner  or  owners  fail 
to  agree  as  to  the  amount  of  compensation  and  damages, 
then  the  same  shall  be  ascertained  and  determined  by  the 
board  of  county  commissioners,  and  if  the  said  board  of 
county  commissioners  and  the  owner  or  owners  fail  to  agree 
as  to  the  compensation  and  damages,  or  when  the  owner  is 
unknown,  non-resident,  or  incapable  of  contracting,  then 
the  same  shall  be  ascertained  and  adjusted  by  proceedings 
had  in  the  name  of  the  county  commissioners,  under  the 
law  providing  for  the  appropriation  of  private  property  by 
corporations;  provided,  however,  when  any  owner  or  owners 
are  not  unknown,  or  not  non-residents,  or  not  legally  incapac- 
itated from  entering  into  a  contract,  and  said  commissioneri 
fail  to  agree  as  aforesaid,  they  shall  cause  to  be  filed  with 
the  proceedings  brought  in  the  name  of  the  county  commis- 
sioners the  amount  of  compensation  and  damages  by  them 
tendered  in  writing  to  such  owner  or   owners,     and    unless 
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said  owner  or  owners  shall  be  allowed  by  the  jury  in  said 
proceedings  compensation  and  damages  in  excess  of  the 
amount  allowed  and  tendered  by  said  commissioners,  then 
said  owner  or  owners  shall  pay  all  costs  made  in  said  pro- 
ceedings in  the  name  of  the  board  of  county  commissioners.  " 
Before  considering  particularly  the  material  parts  of  this 
section,  it  will  aid,  perhaps,  to  glance  at  the  scheme  and 
policy  of  the  chapter  in  which  it  is  found.  This  was  en- 
acted in  1869  (66  O.  L.,  62),  and  is  entitled  **An  act  to 
aothorizB  county  commissioners  to  locate  and  construct 
turnpike  roads.''  A  few  au](3ndments  since  made  do  not 
affect  its  general  character,  or  the  construction  of  the  pro- 
visions in  question.  The  bill  of  rights,  section  19,  clearly 
implies  that,  as  a  prerogative  of  state  sovereignty,  private 
property  may  be  taken  for  the  **  purpose  of  making  or  re- 
pairing roads  which  shall  be  open  to  the  public  without 
charge*',  before  making  compensation  therefor.  The  right 
to  this  however,  is  secured,  but  the  time  and  mode  of  pro- 
viding for  it  are  left  to  a  reasonable  legislative  discretion^ 
The  act,  a  section  of  which  is  under  consideration,  was 
eivdeutly  framed  upon  that  theory. 

Provision  is  made  for  the  appointment  of  special  com- 
missioners who  are  authorized  tu  lay  out,  survey  and  locate 
turnpike  roads,  and  for  this  purpose  to  enter  upon  lands.im- 
proved  as  well  as  unimproved;  to  receive  grants,  or  propo- 
sitions for  the  sale  of  rights  of  way  from  owners  of  landiEh 
over  which  roads  will  pass;  and  also  ''to  take  timber  and 
other  materials  necessary  to  the  construction  and  repair  of 
the  same. '' 

The  statute  further  provides  for  a  fund  that  is  to  be 
created  by  donations  or  taxation,  or  both,  out  of  which  the 
owners  shall  be  compensated  for  lands  taken  and  damages 
saff.jred  by  them  through  the  construction  of  a  road,  and 
from  which  also  shall  be  paid  other  costs  or  expenses  in- 
cident thereto!  It  is  at  this  point  that  section  4761  be- 
comes specially  important. 

It  contemplates  ao  effort  amicably  to  settle  the  compen- 
sation and  damages  for  Ian  Is  taken,  and  hence  the  amount! 
to  which  the  owners  will  be  entitled,  from  the  fund  raised, 
(l),by  arrangement  with  the  commissioners  appointed  to  lay 
out  the  road;  and  (2),  in  case  they  are  unable  to  agree,  by 
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referring  the  matter  to  the  county  commiasionere.  Should 
4hey  also  fail,  then  the  compensation  and  damages  ''shall 
be  ascertained  and  adjusted'*,  says  this  statute,  '*by  pro- 
ceedings had  in  the  name  of  the  county  commissioners.'' 
That  is  its  imperative  requirement — the  one  and  only  mode 
of  procedure  which  it  authorizes,  in  the  contingently  for 
which  it  provides.  This  is  emphasized  moreover  by  the 
clause  as  to  ''costs  made  in  said  proceedings  in  the  name  of 
the  board  of  county  commissioners."  Manifestly,  no  right 
of  action  against  that  board  was  given  or  intended,  so  far 
as  the  words  used  import. 

Nor  is  this  conclusion  altered  by  the  fact  that,  from  this 
initial  point,  the  proceedings  are  to  go  forward  "under  the 
law  providing  for  the  appropriation  of  private  property  by 
corporations."  This  still  leaves  the  mandatory  declaration 
that  they  '*shall  be  *  *  in  the  name  of  the  county  com- 
missioners" wholly  untouched,  for  the  reason  that  in  the 
chapter  thus  referred  to,  there  is  nothing  which  modifies  or 
in  the  slightest  degree  is  incompatible  with  it.  Its  provi- 
flions  merely  determine  the  forum,  and  the  procedure  which 
is  ulterior  to  this  requirement  of  section  4761 — when  the 
proceedings  which  it  authorizes  have  been  institnted. 
Otherwise,  its  own  terms  exclude  its  application  to  any  dis- 
pute as  to  the  compensation  and  damages  given  by  the  turn- 
pike act.  Hence  it  is  that  section  6448  gives  the  defend- 
ants in  error  no  help.  By  no  word  or  expression  does  it 
authorize  an  action  like  this,  on  the  subject  of  action  here 
involved. 

Only  by  a  supposed  analogy  with  what  it  provides,  in  an 
entirely  diflFerent  class  of  cases,  can  the  assumed  right  to 
maintain  it  be  deduced  But  the  difficulty  with  this  is, 
that  if  thus  read,  it  is  brought  into  irreconcilable  conflict 
with  section  4761.  There  is  abundant  room  for  the  opera- 
tion of  each  section,  according  to  its  fair  import.  We  are 
therefore  debarred  from  giving  one  a  construction,  the 
effect  of  which  will  be  to  make  it  inconsistent  with  the 
other. 

But  even  if  clauses  in  these  sections  may  be  regarded  as 
in  some  sense  opposed,  on  the  question  at  issue,  the  provi- 
sions of  4761  must  control,  because  they  are  not  only  clear 
and  explicit,  but  also  special  to  the  matter  in    hand;  while 
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iboae  ot  6448,  to  say  the  most,  give  nothing  in  aid  of  the 
jorisdiction  invoked,  except  by  donbtfnl  inference. 

In  every  view,  therefore,  it  resnlts  that  the  board  of 
coanty  commissioners  cannot  be  made  a  defendant  in  such 
-proceedings,  except  by  giving  a  reading  to  section  4761, 
which  is  in  the  teeth  of  its  plain,  positive  terms,  and  that 
•no  other  provision  of  law  requires.  The  authority  granted, 
is  to  proceed  in  their  name;  that  exercised,  was  the  bring- 
ing of  a  suit  against  them.  One  thing  was  authorized,  in 
other  words,  and  another  and  wholly  different  thing  done. 
For  the  first,  the  jurisdiction  is  ample,  .  for  the  second  it 
does  not  appear. 

The  evident  object  of  the  proceedings  authorized  by  sec- 
tion 4761,  is  simply  to  fix  the  sum  to  which,  as  compensa- 
-iioD  and  damages,  one  whose  land  has  been  taken  for  a 
turnpike,  will  be  entitled.  This  is  primarily  a  question  be- 
tween the  special  commissioners  appointed,  and  the  land 
owner.  When  they  disagree,  the  statute  refers  it  to  the 
conuty  board.  And  if  they  cannot  settle  it — what?  An 
action  against  them  for  that  purpose?  The  law  answers 
**no",  by  saying  it  ''shall"  be  ascertained  by  ''proceed- 
ings" in  their  "name".  Could  language  be  more  ex- 
plicit? 

While  section  4761  is  not  perfectly  clear  on  the  point, 
apparently,  if  any  adverse  parties  were  made  in  such  pro- 
ceedings, they  would  be  the  turnpike  commissioners. 

The  original  difference  is  with  them,  and  it  seems  to  be 
contemplated  that  they  will  make  a  tender  in  writing  to  the 
land  owner  of  what,  in  their  judgment,  is  a  just  compensa- 
iion  and  damages,  the  amount  of  which  shall  be  "filed  with 
the  proceeding8'\  for  the  purpose  of  charging  the  costs 
upon  the  party  instituting  them,  unless  the  jury  allows  him 
a  larger  sum. 

In  the  event  of  his  recovering  more,  the  costs,  as  part  of 
ibe  expenses  incident  to  making  the  road,  would  not  be 
-chargeable  against  the  county  commissioners, in  the  absence 
of  provision  to  that  effect,  but  payable  from  the  fund  they 
«Te  to  raise.  Properly  regarded,  however,  the  proceedings 
■authorized  by  this  section  are  not  adversary — rather,  they 
«eem  to  be  in  the  nature  of  an  action  in  rem — to  determine 
how  much  a  party  is  entitled  to  out  of  a  certain  fund.     And 
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obviouely  do  autboirty  is  given  to  bring  suit  in  the  probate 
couit,  and  there,  or  elsewhere,  take  judgment  against  the 
board  of  commissioners. 

As  respects  property  appropriated,  nonesuch  was  needed. 
Complete  relief  was  open  to  the  owner,  by  following  the 
directions  of  the  statute,  with  proceedings  in  the  name  of 
the  county  commiesioners,  instead  of  beginning  an  action 
against  them.  Consequently,  there  is  no  call  for  a  strained 
construction  of  sections  4761  and  6448,  in  order  to  unhold 
the  jurisdiction. 

The  other  branch  of  the  action  relates  to  damage  growing^ 
out  of  an  alleged  change  of  grade  in  the  old  road,  occupied 
by  this  turnpike,  and  for  making  it  more  difficult  of  access 
— leas  valuable  in  use.  While  it  is  not  separately  numbered 
as  such,  this,  nevertheless,  is  a  distinct  cause  of  action,  'ind 
one  which  it  may  be  doubted  if  section  4761  was  designed 
to  cover  by  the  proceedings  it  authorizes. 

The  claim  relates  to  injury  to  an  easeme'at,  the  extent  of 
which  scarcely  could  be  ascertained  till  the  road  was  com- 
pleted. But  whether  it  would  be  within  the  scope  of  that 
section  or  not,  is  immaterial,  as  to  say  the  least,  if  it  so  be 
held,it  cannot  sustain  the  jurisdiction  asserted  in  this  action,, 
if  otherwise  it  is  not  shown. 

II.  That,  however,  is  not  all.  The  turnpike  act,  of  which 
section  4761  is  a  part,  was  passed,  as  before  stated,  in  1869. 
The  slight  amendments  since  made,  are  not  material  to  the 
point  in  view.  Then,  as  now,  in  case  of  disagreement  re- 
specting compensation  and  damages  for  land  taken,  it  was 
provided  that  the  '^same  shall  be  ascertained  and  adjusted 
by  proceedinojs  had  in  the  name"  of  the  * 'county  commis- 
sioners".  This,  also,  was  to  be  "under  the  laws  in  force  at 
the  time  for  the  appropriation  of  private  property  for  public 
use" 

Considered  with  the  existing  form  of  the  section,  enacted 
in  1896,  (92  0.  L  ,  103)  this  shows  its  original  and  settled 
policy  as  to  the  procedure,  if  the  land  owner  went  into  the 
probate  court  for  relief. 

But  if  his  lands  have  been  taken  and  rights  in  a  public 
highway  injured  by  change  of  grade  and  obstructed  access 
thereto,  he  is  not  without  remedy  in  another  forum,  where,. 
beyond  question,  complete  relief  may  be  given. 
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The  owner  in  that  case  can  go  into  the  court  of  common 
pleas,  and  recover  compensation  and  damages  in  all  forms, 
arising  out  of  the  taking  of  his  lands  and  the  meking  of  the 
road.  This  was  held  in  1876,  in  an  action  against  a  munic- 
ipality, and  we  see  no  reason  why  the  principles  thus  eirtab- 
lished  will  not  apply  here.  The  statutoiy  proceeding 
authorized,  is  to  be  regarded  as  cumulative  to  the  right  to 
remedy  in  such  cases  growing  out  of  the  constitutionnl  title 
to  compensation.  (Youngstown  v.  Moore,  30  Ohio  St., 
133;  Feuchter  V.  Key),  48  Ohio  St.,  357;  Smith  v.  Com- 
missioners, 50  Ohio  St.,  6*28. ) 

This  furnishes  an  additional  reason  why  a  forced  reading 
of  sections  4761  and  6448  sbould  not  be  given  in  order  to 
uphold  the  jurisdiction  of  the  probate  court  in  the  present 
case.  A  proceeding  in  the  mode  provided  in  4761  could 
have  been  instituted  if  that  was  the  forum  chosen,  or  an 
action  might  have  been  brought  in  the  common  pleas.  We 
are  therefore  constrained  to  say  that  section  6448,  Bevieed 
StatutcF,  confers  no  authority  to  prosecute  this  suit  in  the 
probate  court;  that  section  4761  in  effect  forbids  it;  and 
consequently  that  there  was  no  jurisdiction  there  to  enter- 
tain the  action,  either  as  to  the  subject  thereof,  or  the 
party  defendant. 

On  that  ground,  therefore,  the  judgment  of  the  common 
pleas  must  be,  and  is,  reversed, ^aud  the  cause  dismissed. 

A.  E,  Jacobs,  Prosecuting  Attorney,  .and  S.  F,  White, 
for  Plaintiff    in  Error. 

John  T.  Moore  and  Joh7i  W.  Higgins,  for  Defendants 
in  Error. 


(Third  Circuit— Senesa  Co.,  0.,  Circuit  Court— Dec. Term,  1899.) 

Before  Day,  Price  and  Norris,  J  J. 
ENOCH  H.  FRANCE  v.  WM.  R.  MoKENZIE. 

Statute  of  frauds— Part  j)erformance— 
(1).  While  under  the  provisions  of  the  statute  of  frauds  and  per- 
juries, Sf>c.4198,R.».,a  parol  contract  for  land  or  an  interest 
in  land  Is  invalid  and  cannot  be  enfored  at  law.  yet  where 
there  has  been  part  performance  of  the  agreement,  in  the 
respect  that  the  agreed  price  has  been  paid,  possession  has 
been  yielded,  taken  and  maintained  for  a  number  of  years, 
with  a  large  expenditure  of  money  in  fitting  the  land  for 
the  agreed  use  and  in  repairs,  so  that  it  would  be  unequit- 
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able  not  to  enforce  it;  such  part  performance  relieves  the 
contract  from  ttie  operation  ^f  the  statute,  and  it  is  enforce- 
able in  equity. 

Subsequent  purchaser  with  knowledge  of  parol  contract  and  part- 
performance — 

(2).  A  subsequent  purchase  of  the  land  for  value,  with  notice 
of  the  parol  contract  and  the  extent  of  tlie  performance, 
takes  it  subject  to  the  burden  imposed  by  such  contract 
and  performance. 

Same— Enforcement  of  parol  contract   against   subsequent  pur- 
chaser with  knowledge — 
(3).     In  such  circumstances.  In  an  action  pending  between  the 

? possessor  of  the  land  and  the  purchaser,  for  injunction  and 
or  relief  touching  the  premises,  the  contract  in  parol    will 
be  specifically  enforced. 

Appeal  from  the  Court  of  Oommon  Pleas  of  Seneca 
county. 

Day,  J. 

Plaintiff's  action,  in  the  lower  court  and  here,  is  for  an 
injunction  to  restrain  the  defendant  from  tearing  up  and 
removing  from  the  defendant's  land  a  railroad  track,  which 
the  plaintiff  claims  was  rightfully  constructed  there,  with 
the  right  to  remain  intact,  for  the  uses  and  purposes  of 
plaintiff.  It  is  said  in  the  petition  that  defendant  threat- 
ens to  and  will  remove  the  part  of  plaintiff's  railroad  track 
situate  on  and  across  lands  in  section  fifteen,  now  owned  by 
defendant,  to  his  damage,  and  injunction  is  prayed.  The 
defense  is  that  the  railroad  track  is  located  and  situated  on 
defendant's  lands  without  good  right  from  defendant,  or 
any  one  authorized  to  confer  the  right,  and  that  plaintiff 
has  no  right,  either  legal  or  equitable,  to  maintain  said 
track  on  his  lands. 

There  is  very  little  disagreement  as  to  the  facts;  the 
main  and  material  facts  are  undisputed.  The  parties  differ, 
maiuly,  as  to  the  legal  effect  of  the  undisputed  facts.  The 
facts  are:  The  plaintiff  is,  and  for  a  long  time  baa  been, 
the  owner  of  a  valuable  stone  quarry  situate  a  little  more 
than  a  mile  from  the  line  of  a  branch  of  the.  Pennsylvania 
Bailroad.  The  quarry  was  opened  in  1883,  and  has  been 
operated  ever  since  at  a  profit.  The  plaintiff  has  expended 
for  machinery  and  appliances  for  advantageous  operation 
$10,000.  In  1883,  plaintiff  constructed  a  railway  from  the 
quarry  to  the  said  Pennsylvania  Railroad,  a  distance  of  one 
mile  and  two  hundred  feet,  by  means  of  which  the  product 
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of  the  quarry,  for  more  than  fourteen  years,  has   been    and 
still  is,  transported  in  large  quantities   to   many    towns   in 
and  out  of  Ohio.    This  railway  cost  S5,000,and  without  such 
means  of  transportation  the  quarry  will  be  almost  valueless. 
This  railway  extends  from  the  quarry  south  across    a  num- 
ber of  tracts  of  land,  and  especially,  for  a  distance  of  6fty- 
eight  rods,  through  lands  in  section  14,  of  which  defendant 
became  the  owner  in  1889,  and  forty  rods   through   adjoin- 
ing lands  in  section  15, of  which  the  defendant  bename  the 
owner  in  1895.      Prior  to  the  acquisition  of  the  last  named 
lands,  in  1893,  the  defendant  conveyed   to    plaintiff,   for    a 
consideration  of  $600,  all  that  part  of   section  14  occupied 
by  said  railway,  for  a  term:     "As  long  as  the  same  is  oc- 
cupied and  used    in    connection    with    the    said    quarry." 
This  grant  is  in  full  force,  and  is  of  no  value  whatever  with- 
out the  right  to  occupy  and  operate  said  railway  across  de- 
fendant's said  land  in  section  15.      At  the  time  and   before 
this  railway  was  built,  in  November,  1883,  one  Mary  Baker 
was  the  owner  in  fee  of  the  land  in  section  15,  and  on    said 
date,  by  a  proper  instrument  in  writing,  leased  to    plaintiff 
said  land  in  section  15  for  a  term  of   five  years,    with    the 
right  to  construct  and    operate    the   said    railway    for    the 
purpose  of  carrying  the  products  of  said  quarry;  and  at  the 
expiration  of  said  five  year  term,  covenanted  and  agreed  in 
parol  with  plaintiff,  that  for  the    consideration    of   twenty 
dollars  rental  per  annum,   plaintiff  should    have    the    right 
and  might  continue  to  occupy  and  use  the  strip  of  land   oc- 
cupied by  sbid  track,  for  the    uses    and    operation    of   said 
railway,  so  long  as  it  was  used  for  carrying  the  product  of 
the  said  quarry.      Under  this  parol  contract   plaintiff   used 
and  occupied  the  said  strip  of  land  with   his   said    railway, 
and  paid  the  agreed  rental  of  $20  per   annum   up   to    and 
until  the  death  of  Mary  Baker,  which  occurred  in   Septem- 
ber, 1894.     On  March  14,  1895,  the  defendant,  by    proper 
conveyances  from  the  heirs   of   Mary  Baker,  deceased,  be- 
came the  owner  in  fee  of  the  said  land  in  section  15.     There 
was  no  reservation  of  plaintiff's  right  to  the  use  of  said  strip 
of  land  occupied  by  his  railway,  made  in  said  deed  of  con- 
veyance to  defendant.     The  continued  possession   and    use 
of  the  said  strip  of  land  in  section  15,  after  the   expiration 
of  the  five  years'  term,  granted  by  the  lease  of  Mary  Baker 
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in  1883,  was  referable  wholly  to  the  parol  contract  between 
plaintiff  and  the  said  Mary  Baker,  made  and  entered  into 
after  the  expiration  of  the  term  under  said  written  lease. 

Under  this  state  of  the  facts,  has  the  plaintiff  any  rights 
of  continued  posRession  and  use  of  the  said  strip  of  land  for 
the  purposes  of  operating  his  railway  and  quarry,  that  may 
be  ascertained  and  enforced  in  this  proceeding,  as  against 
the  defendant?  There  was  no  reservation  or  saving  of  such 
rights  made  in  the  deed  to  defendant  from  the  heirs  of 
Mary  Baker,  deceased,  and  plaintiff's  contract  with  Mary 
Baker,  by  which  alune  he  secured  such  rights  as  he  has  in 
the  matter,  rests  in  parol,  is  for  an  interest  in  real  estate, 
and  not  enforceable  at  law;  and  if  at  all,  only  upon  equit- 
able considerations.  The  claim  urged  by  defendant's  coun- 
sel, that  plaintiff  has  not  the  right  of  eminent  domain,  nor 
a  contract  for  the  possession  and  use  of  this  laud  that  is 
enforceable  as  matter  of  law,  must  be,  and  is  allowed  as  fully 
and  broadly  as  claimed;  and  if  plaintiff  possessfs  a  right  to 
the  continued  occupation  and  use  of  the  land  in  question,  it 
is  because  of  equitable  considerations  alone.  Has  plaintiff 
such  right  based  on  such  considerations,  is  the  controlling 
question  in  the  case 

A  parol  contract  for  land  or  an  interest  in  land,  by  virtue 
of  the  provisions  of  the  statute  of  frauds  and  perjuries, 
cannot  be  enforced  at  law.  But  it  is  well  settled  by  re- 
peated adjudications  of  the  courts,  that  part  performance  of 
the  contract,  such  part  performance  as  would  make  a  rescis- 
sion of  it  inequitable  and  unjust,  will  remove  such  parol 
contract  from  the  operation  of  the  strict  letter  of  the  law 
and  peimit  it  to  be  enforced  in  equity.  Payment  of  the 
agreed  consideration  alone  i^  not  sufficient  for  this  purpose; 
but  payment  and  possession  yielded  and  taken  under  the 
contract,  with  use  and  expenditure  of  money  in  betterment 
or  improvement,  is  available,  and  will  have  the  effect  to 
relieve  the  contract  from  the  imputation  of  the  frauds 
statute,  and  make  it  enforceable  as  a  matter  in  equity,  on 
the  lines  of  equitable  estoppel. 

The  original  contract,  between  Mrs.  Baker  and  plaint- 
iff, was  a  written  lease  for  a  term  of  five  years,  and  it  ex- 
pired, by  its  own  terma,  in  November,  1888;  after  that 
time  plaintiff  possessed  and  used  the  laud  in  section    15    in 
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virtue  of  an  agreement,  in  parol,  between  them.  This  agree- 
ment wa8,in  substance,  that  plaintiff  might  have  the  posse?- 
aion  and  use  of  the  strip  of  land,  for  purposes  of  bis  rail- 
way, to  carry  the  product  of  his  quarry  to  market,  as  long 
88  needed  for  that  purpose;  and  so  long  as  he  paid  an 
annual  rental  of  820.00  for  such  use.  Under  that  contract 
possession  was  yielded  and  taken  and  held  for  more  than  six 
years,  or  until  the  decease  of  Mrs.  Baker  in  1894.  Plaint- 
iff peaceably  and  openly  took  and  maintained  possession, 
paid  the  stipulated  rental  each  year;  kept  his  railway  in  re- 
pair and  bettered  it;  used  and  operated  it  as  a  railway  in 
connection  with  his  quarry;  and  also,  during  such  operation 
and  occupation  plaintiff  became  the  owner,  by  purchase  from 
defendant,  at  a  very  large  price,  of  the  right  of  way  for  said 
railway,  across  defendant's  adjoining  land  in  section  14, 
which  right  of  way  was  practically  without  value  unless  the 
right  of  way  across  section  15  was  to  be  continued.  In 
view  of  all  these  facts:  Payment  of  the  contract  price  as 
annual  rental,  yielding,  taking  and  maintaining  possession, 
investment  of  $600  in  right  of  way  across  adjoining  land, 
by  purchase  from  defendant;  the  apparent  good  faith  of  the 
whole  transaction — it  would  seem  that  plaintiff  acquired 
fiuch  rights  and  equities  in  the  subject  matter,  as  would 
make  it  inequitable  and  unjust  to  rescind  or  wholly  disre- 
gard his  agreement  with  Mrs.  Baker;  and  as  to  her  and 
those  claiming  through  or  under  her,  the  suggestion  is  irre- 
flistible  that  a  finding  sustaining  the  integrity  of  the  agree- 
ment and  a  decree  specifically  enforcing  it,  is  required  to 
protect  and  save  the  rights  of  the  parties.  The  same  sug- 
gestion presents  itself  as  to  all  third  persons  who  obtained 
an  interest  in  the  land,  as  did  McEenzie,  with  full  notice, 
or,  who,  by  reason  of  the  attending  and  suriounding  facts 
and  circumstances,  are  chargeable  with  notice  of  the  rights 
and  equities  of  the  plaintiff.  The  defendant  does  not  occupy 
the  position  of  an  innocent  purchaser  for  value  without 
notice  of  existing  equities.  It  is  morally  and  legally  cer- 
tain, from  all  the  f^cts  appearing,  that  defendant  had  full 
information  as  to  the  exact  situation,  and  became  an  owner 
of  the  land  in  section  15,  charged  with  the  buideus  put 
upon  it  by  the  performed  contract  of  its  former  owner,  from 
whom  he  got  his  title;  so  that  plaintiff  has  toe  same    right 


214  CIRCUIT  COURT  OF  OHIO.  vol.  20 

Hance,    Guardian,  v.  Ohappell,  Adm'r.,  eto. 

to  demand  relief,  as  agaiust  defendant,  as  be  would  have- 
had  against  Mrs.  Baker,  were  she  still  alive,  and  owner^ 
and  a  partj  to  this  action.  Bj  becoming  a  purchaser,  with 
notice  of  plaintiff^s  rights,  defendant,  in  effect,  made  him- 
self a  party  to  the  contract  in  parol,  and  has  the  rights  and 
liabilities  of  Mrs.  Baker.  He  must  permit  plaintiff  the  use 
of  the  strip  of  land  in  section  15,  occupied  by  plaintiff's 
railway,  for  purposes  of  said  railway  while  used  in  connec- 
tion with  said  quarry,  and  is  entitled  to  ba  paid  a  reason- 
able sum  annually  as  rental,  which  reasonable  sum,  it  is 
agreed  by  the  parties,  is  $20  per  year;  or  if  defendant  pre- 
fers he  may  have  S225.00  for  the  entire  term,  as  long  aa 
needed  to  carry  the  products  of  the  quarry  to  market.  De- 
fendant may  bave  the  option  in  that  respect;  the  choice, 
however,  must  be  made  at  once. 

There  will  be  a  6nding  in  favor  of  plaintiff  and  the 
injunction  will  be  made  perpetual  upon  his  paying  rental 
of  S20.00  per  year  or  $2'z5.00,  for  the  entire  term. 

(This  judgment  was  affirmed  by  the  supreme  court,  with- 
out report,  June  12, 1900.) 


(Seventh  Oirouit— Belmont  Co.,0.,Cir't  Court,  June  Terma900.> 

Before  Frazier,  Burrouglis  and  Laubie,  JJ. 

GEORGE  W.  HANCE,  Guardian  of  Maud  Hinton,  a  Minor,  v, 
THEODORE  CHAPPELL,  Administrator  of  the  Estate  of 
Amanda  L.  Hinton. 


Allowance  to  minor  children  of  deceased— Exceptions  to  inventory 
—  When  bond  for  appeal  by  administrator  not  required — 
(1).  Under  section  6408,  Revised  Statutes,  an  administrator 
who  has  given  bond  within  the  etate,  for  the  faithful  dis- 
cliarge  of  his  duties,  is  not  required  to  give  bond  for  appeal 
in  a  oause  or  matter  in  which  he  has  no  interest  ana  ap- 
peals in  good  faith  for  the  proper  administration  of  the- 
trust. 

Agreed  statements    of  facts — When   motion  for    new    trial   not 

necessary-— 

(2).  When  a  oause  is  submitted  to  the  court  of  common  pleas- 
upon  an  agreed  statement  of  faots,  requiring  no  action  of 
the  court  but  to  declare  the  law  upon  the  agreed  state- 
ment of  facts,  a  motion  for  a  new  trial  in  th<it  court  is  not 
necessary  to  authorize  a  review  of  the  Judgment  on  error 
in  an  appellate  court. 

Construction  of  statute^ 
(3).    The  children  of  a  deceased  widow,  who  are  under  the  age 
of  fifteen  years  at  the  time  of  her  death,  are  not  entitled  to- 
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have  Bet  off  and  allowei  to  them,  under  title  2,  chapter  2, 
Hevised  Satutes  of  Ohio,  the  property  exempted  from  ad- 
ministration in  section  603»;  and  an  aIlowan(;e  for  their 
support  for  twelve  months  from  her  decease. 

Error  to  the  Court  of  Common  Pleas  of  Beimont  county, 

Fbazier,  J. 

From  the  record  and  agreed  statement  of  facta  it  appears 
that  Joseph  T.  Hinton  died  intestate  March  ii7,  1898, 
leaving  Amanda  L.  Hinton  his  widow,  and  M<aud  Hinton,  a 
minor  over  fifteen  years  of  age,  Edna  Hinton,  Charles 
Hinton,  Baymond  Hinton,  and  Walter  Hinton,  minors  un- 
der fifteen  years  of  age.  That  Joseph  T.  Hinton  at  the 
time  of  his  death,  was  the  owner  of  a  house  and  lot  in  the 
village  of  T^arnesville  which  was  incumbered  to  its  value, 
and  a  small  amount  of  personalty  not  sufficient  to  pay  hia 
preferred  debts  and  the  allowance  to  his  widow  and 
•children  under  fifteen  years  of  age  for  their  year's  support. 
That  Amanda  L.  Hinton,  widow  of  Joseph  T.  Hinton, 
died  intestate  July  26,  1899,  leaving  the  children  herein- 
before named  her  only  heirs  a1  law,  Maud  Hinton  being 
over  fifteen  year  of  age,  and  the  other  four  under  fifteen 
year  of  age  at  the  time  of  her  death. 

On  May  20.  1899,  one  Harrison  Brady  was  appointed 
and  qualified  as  administrator  on  the  estate  of  Joseph  T. 
Hinton  and  caused  an  inventory  and  appraisement  to  be 
made,  and  there  was  3et  off  to  the  widow  and  four  minor 
children  under  fifteen  years  of  age,  such  of  the  articles 
named  in  section  6038,  Revised  Statutes  of  Ohio,  of  which 
Joseph  T.  Hinton  died  seized,  and  they  were  included  and 
stated  in  the  inventory  of  the  estate  and  signed  by  the 
appraisers,  without  appraising  the  same;  and  there  not 
being  property  of  a  suitable  kind  to  set  off  to  the  widow 
and  children,  the  appraisers  certified  the  sum  of  thirty 
dollars  in  money  to  each,  as  necessary  for  the  support  of 
such  widow  and  minor  children  under  fifteen  jeara  of  age; 
no  part  of  which  has  been  paid. 

On  July  31,  1899,  Theodore  Chappell  was,  by  the  pro- 
bate court  of  Balmont  county,  duly  appointed  and  qualified 
as  administrator  on  the  estate  of  Amanda  L.  Hinton,  gave 
bond  and  proceeded  to  act  as  such,  and  August  9,  1899, 
with  the  aid  of  appraisers  duly    appointed    and    qualified, 

[OOPTBI«BT.    1900,    BT  CULBL  «^  SAMOU] 
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made  an  inventory  of  her  estate,  and  afterward  returned    it 
to  the  probate  court. 

In  such  inventory,  the  appraisers  set  off  to  her  four  minor 
children  under  the  age  of  fifteen  years  such  of  the  property 
named  in  section  6038,  Kevised  Statutes  of  Ohio,  of  which 
Amanda  L.  Hinton  died  seized, and  they  were  included  and 
stated  in  the  inventory  of  her  estate  and  signed  by  the 
appraisers  without  appraising  the  same,  and  there  not  being 
property  of  a  suitable  kind  to  set  off  to  the  minor  children 
under  the  age  of  fifteen  years,  the  appraisers  certified  the 
sum  of  one  hundred  and  fifty  dollars  to  each  of  her  minor 
children  under  fifteen  years  ot  age,  or  to  the  four  six  hun- 
dred dollars,  as  necessary  for  their  support  for  twelve 
months  from  the  death  of  the  decedent. 

The  inventory  and  appraisement,  including  the  schedule 
of  property  set  off  to  and  allowances  to  her  children  under 
fifteen  years  of  age,  was  by  the  administrator  duly  returned 
to  and  filed  in  the  probate  court  of  Belmont  county. 

February  10,  1900,  George  W.  Hance,  who  had  thereto- 
fore been  duly  and  legally  appointed  guardian  of  Maud 
Hiuton,  the  minor  child  of  Amanda  L.  Hinton,  under  favor 
of  section  6024,  Bevised  Statutes  of  Ohio,  filed  in  the  pro- 
bate court  exceptions  to  the  inventory. 

The  statute  is  as  follows: 

(Section  6024)  *'At  any  time  within  one  year  after  the 
return  of  an  inventory,  any  person  interested  in  the  estate 
may  file  exceptions  to  the  inventory;  and  thereupon  the 
court  shall  set  a  day  for  the  heaiing  thereof,  and  cause 
written  notice  of  such  filing  and  of  the  time  so  fixed  for  the 
hearing  to  be  given  to  the  executor  or  administrator,  not 
less  than  five  days  before  the  time  so  fixed  for  the  hearing; 
and  for  good  cause  the  hearing  may  be  continued  for  such 
time  as  the  court  shall  deem  reasonable;  and  at  the  hearing 
the  executor  or  administrator,  and  any  witness  subpoenaed 
by  either  party,  may  be  examined  under  oath,  and  the 
court  shall  enter  its  finding  on  the  journal  and  tax  the  costs 
as  may  be  equitable;  and  an  appeal  may  be  taken  to  the 
court  of  common  pleas,  by  either  party,  from  any  finding, 
order,  judgment  or  decision  of  the  probate  court  on  the- 
hearing  of  said  exceptions  to  the  inventory,  as  in  other- 
cases." 


yoL.  20  CIRCUIT  COURT  OF  OHIO.  217 

Hanr^e,  Guardian,  v.  Chappell,  Adm^r.,  etc. 

Upon  hearing  the  probate  court  held  and  decided  that 
the  Doinor  children  under  fifteen  years  of  age  of  Amanda  L. 
Hinton  were  not  entitled  tu  receive  out  of  her  estate,  the 
property  and  year's  support  set  off  and  allowed  to  them  in 
the  inventory,  and  ordered  that  schedule* 'A"  making  such 
allowances  be  stricken  out. 

From  such  order  and  judgment  of  the  probate  court 
Theodore  Chappeil,  as  administrator,  appealed  to  the  court 
of  common  pleas.  It  is  not  claimed  but  that  the  appeal  ia 
in  all  respects  regular,  and  in  conformity  with  law,  unless, 
Chappeil  is  required  to  give  a  bond  to  perfect  the  appeal. 

In  the  court  of  common  pleas,  Hance,  as  guardian  of 
Maud  Hinton,  filed  a  motion  to  dismiss  the  appeal,  because 
Chappeil  as  administrator  had  neglected  and  failed  to  file  in 
the  probate  couit  a  bond  for  appeal.  It  is  contended  that 
the  appeal  is  not  in  the  interest  of  the  tru^t.  Section  6i08, 
Revised  Statutes,  provides; 

"When  the  person  appealing  from  any  judgment  or  order 
in  any  court,  or  before  any  tribunal, is  a  party  in  a  fiduciary 
capacity,  in  which  he  has  given  bond  in  this  state  for  the 
faithful  discharge  of  his  duties,  and  appeals  in  the  interest 
of  the  trust,  he  shall  not  be  required  to  give  bond,  but 
shall  be  allowed  to  appeal,  by  giving  written  notice  to  the 
court  of  his  intention  to  appeal  within  the  time  limited  for 
giving  bond." 

It  is  insisted  on  behalf  of  the  plaintiff  in  error,  that  the 
appeal  was  not  'Mn  the  interest  of  the  trust",  and  counsel 
argue  in  support  of  the  proposition,  that,  by  the  allowances 
to  the  minor  children  under  fifteen  years  of  age,  the  assets 
in  the  hands  of  the  administrator  will  be  reduced  by  that 
sum;  we  do  not  concede  the  proposition,  or  that,  if  true,  it 
would  be  a  correct  te^t.  The  amount  of  the  trust  estate  and. 
property  is  the  same  whether  the  allowance  to  the  children 
under  fifteen  years  of  age  is  sustained  or  set  aside;  but  the 
result  will  increase  or  diminish  the  distributive  share  of 
Maud,  the  child  over  fifteen  years  of  age.  It  is  the  duty 
of  the  trustee  and  *Mn  the  interest  of  the  trust"  that  the 
trust  estate  be  properly  administered,  and  that  it  reaches, 
the  persons  entitled  to  receive  it.  Nor  does  it  depend  upon 
the  final  result  of  the  action  or  proceeding;  if  the  trustee 
act  with  ordinary  care  and  prudence  and  in  good  faith,  and 
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not  for  his  p.^rsonal  interest,  he  may  appeal  without  giving 
bond. 

What  is  ii»  the  ioterfst  of  the  trust  has  not  been  directly 
decided  or  clearly  defined  by  our  supreme  court. 

In  Collins,  Executor,  v.  Millen  et  al.,  57  Ohio  St.,  289, 
the  second  proposition  of  the  syllabus  is, 

**  Where  one  who  is  a  party  in  a  fiduciary  capacity  to  an 
action  or  proceeding,  appeals  from  a  judgment  therein 
aflfectiug  adversely  bis  own  pecuniary  interests,  he  is  re- 
quired by  section  6408,  Revised  Statutes,  to  give  an  appeal 
bond." 

Bradbury,  J.,  in  the  opinion  says: 

*^  Where  exceptions  have  been  filed  to  an  account  of  an 
executor  or  other  trustee,  he  is,  at  once,  in  respect  of  the 
matters  to  which  tbe  exceptions  extend,  placed  in  the  atti- 
tude of  hostilitv  to  the  trust  estate.  As  to  such  matters  the 
estate  is  in  fact  represented  by  the  exceptors;  they  seek  to 
add  to  it,  while  his  pecuniary  interest  tends  to  direct  his 
efforts  to  its  diminution.  If  they  prevail  in  the  contest,  the 
funds  of  the  estate  are  increased;  if  on  the  contrary,  be  ia 
successful,  these  funds  are  diminished.  In  respect  to  snob 
controversies  the  legislature  may  be  presumed  to  have  con- 
fiidered  the  rpal  attitude  borne  by  the  parties,  rather  than 
their  nominal  relation  thereto,  and,  therefore,  to  have  pur- 
posely added  the  clause  under  consideration  to  prevent  an 
executor,  or  other  fiduciary  party,  who  for  the  time  being, 
and  in  respect  of  the  matter  in  hand,  should  be  interested 
adversely  to  hrs  trust  estate,  from  using  a  bond  to  injure  an 
estate  where  it  had  been  given  for  its  protection  and  to  re- 
quire of  him  an  independent  bond  in  case  he  wished  to  pro- 
tract a  controversy  carried  on  by  him  adversely  to  the 
♦estate,  and  for  his  own  pecuniary  benefit." 

In  Biddle,  Trustee,  v.  Phipps  et  al.,  2  Circuit  Court 
iRf^ports,  61,  it  is  held, 

'*An  assignee  of  an  insolvent  estate  having  a  personal 
clHim  against  the  testate,  cannot  appeal  from  a  judgment 
acraiast  him  in  the  probate  court  without  giving  bond. 
Such  appeal  is  riot  in  the  interest  of  the  trust.'' 

The  court  of  common  pleas  overruled  the  motion  to  dis- 
miss the  appeal, to  which  ruling  the  plaintiff  in  error  except- 
ed,and  the  cause  was  submitted  to  this  court  upon  an  agreed 
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fltatement  of  facta,  which  i8  made  part  of  the  record  by  bill 
of  exceptions.  No  evidence  waa  offered  or  other  facte  slated, 
and  upon  the  facta  agreed  upon,  the  court  of  common  pleaa 
held  and  decided,  that  the  minor  children  under  fifteen 
years  of  age  were  entitled  to  the  property  and  allowances 
for  year's  support  as  set  off  to  them  in  the  inventory,  and 
gave  judgment  accordingly. 

George  W.  Hance,  as  guardian  of  Maud  Hinton,  files  iq 
this  court  a  petition  in  error  to  reverse  the  holding  and 
judgment  of  the  court  of  common  pleas. 

Counsel  for  defendant  in  error  contend  that,  in  order  to 
review  the  judgment  of  the  court  of  common  pleas,  a  motion 
should  have  been  made  in  that  court  to  set  aside  its  finding 
and  judgment,  or  for  a  new  trial,  and  as  no  such  motion 
was  made,  this  court  can  not  review  the  finding  and  judg- 
ment of  the  court  of  common  pleas. 

Was  the  making  and  overruling  of  a  motion  for  new  trial 
in  the  court  of  common  pleas,  necessary  to  a  review  of  its 
judgment  in  this  court?  We  do  not  so  understand  the  law, 
There  was  no  issue  of  fact.  The  facts  were  all  ascertained 
and  agreed  upon  by  the  parties;  their  agreed  statements 
took  the  place  of  a  special  verdict  by  a  jury,  leaving  the 
court  nothing  to  find,  and  only  the  naked  duty  of  declaring 
the  law  upon  the  given  statement  of  admitted  fact??.  The 
finding  of  the  court,  to  review  which  a  motion  for  new  trial 
is  necessary,  ia  a  finding  of  facts  from  the  evidence.  It 
does  not  embrace  conclusions  of  law  arising  iipon  the  facts. 

This  holding  is  fully  sustained  by  the  principle  an* 
Bounced  in  the  following  cases:  Clinton  Bank  of  Columbus 
V.  Ayres  &  Neil,  10  Ohio,  2^2,  287;  Earp  Supervisor  v. 
Railroad  Co  ,  12  Ohio  St.,  (521;  Westfall  v.  Dugan  et  al., 
14  Ohio  St.,  276;  Mcaonigle  et  al.,  v.  Arthur  et  al.,  27 
Ohio  St.,  251,  257;  Brown  &  Co.  v.  Mott  &  Brother,  23 
Ohio  St.,  149,  159;  Lockwood  v.  Krum,  34  Ohio  St.,  111. 

The  principal  contention  involves  the  coutruction  of  the 
first  paragraph  of  section  0038,  Revised  Statutes,  which 
reads: 

**When  any  person  shall  die,  leaving  a  widow,  or  minor 
child  or  children  under  the  age  of  fifteen  years,  the  follow- 
ing property  shall  not  be  deemed  assets  or  administered  aa 
such,  but  shall  be  included  and  stated  in   the    inventory    of 
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the  estate,  and  aigned  bj  the  appraisers,  withoat  appraisiDg 
the  same". 

A  proper  coDstractioD  requires  an  examination  of  onr  leg- 
islation on  this  subject. 

In  the  *'act  to  provide  for  the  settlement  of  estates  of 
deceased  persons",  passed  March  3,  1840,  38  Ohio  Laws, 
146,  the  first  paragraph  of  section  43  reads:  '*When  a 
man  having  a  family,  shall  die  leaving  a  widow  or  a  minor 
child,  the  following  articles  shall  not  be  deemed  assets,  nor 
administered  as  such,  but  shall  be  included  and  stated  in 
the  inventory  of  the  estate,  and  signed  by  the  appraisers 
without  being  appraised."  (Here  follows  a  list  of  the 
property  not  to  be  deemed  assets.) 

Section  43  was  amended  May  12.  1868,  65  Ohio  Laws, 
180,  so  as  to  read:  ** Section  43.  That  when  any  person 
shall  die  leaving  a  widow  or  minor  child  or  children  under 
the  age  of  fifteen  years,  the  following  property  shall  not  be 
deemed  assets  or  administered  as  such,  but  shall  be  in- 
cluded and  stated  in  the  inventory  of  the  estate,  and  signed 
by  the  appraisers,  without  appraising  the  same."  The 
other  paragraphs  of  the  section  were  changed  to  materially 
alter  and  increase  the  amount  and  character  of  the  property 
to  be  thus  set  oflf  by  the  appraisers.  Section  43,  as  amend- 
ed May  12,  1868,  is  literally  copied  into  the  Revised  Stat- 
utes, and  becomes  section  6038  thereof.  Sections  6039, 
6040,  6041  and  6042  of  the  Revised  Statutes  are  literal 
copies  of  sections  44,  45  and  46  of  the  act  of  March  23, 
1840,  and  provide: 

**Section  6039,  The  said  articles,  except  the  wearing 
apparel  of  the  deceased,  shall  remain  in  the  possession 
of  the  widow  during 'the  time  she  shall  live  with  and 
provide  for  such  minor  child  or  children.  When  she  shall 
cease  to  do  so,  she  shall  be  allowed  to  retain  as  her  own, 
her  wearing  apparel,  her  ornaments,  and  one  bed,  bed- 
stead, and  bedding  for  the  same,  and  the  other  articles  so 
exempted  and  not  consumed,  shall  then  belong  to  sucb 
minor  child  or  children.  If  there  be  a  widow  and  no  minor 
child  or  children,  then  the  said  articles  shall  belong  to  sucb 
widow. " 

**Section  6040.  The  appraisers  shall  also  set  oflF  and 
allow  to  the  widow  and  children  under  the  age  of  fifteen 
years,  if  any  there  be,  or  if  there  be  no  widow,  then  to  such 
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children,  safficient  provisioDS  or  other  property  to  support 
them  for  twelve  months  from  the  death  of  the  decedent, 
and  if  the  widow  or  such  children  have,  since  the  death  of 
the  deceased,  and  previous  to  such  allowance,  consumed  for 
their  support  any  portion  of  the  estate,  the  appraisers  shall 
take  the  same  into  consideration  in  determining  the  amount 
of  the  allowance." 

^'Section  6041.  When  there  is  not  sufficient  personal 
property,  or  property  of  a  suitable  kind,  to  set  off  to  the 
widow  or  children,  as  provided  in  the  preceding  section,  the 
appraisers  shall  certify  what  sum, or  further  sum,  in  money, 
is  necessary  for  the  support  of  such  widow  or  children." 

''Section  (5042.  The  appraisers  shall  not  include  in  the 
inventory  the  provisions,  property,  or  money  set  off  and 
allowed  by  them  to  the  widow  or  children,  but  the  same 
shall  be  stated  in  a  separate  schedule,  signed  by  them,  re- 
turned with  the  inventory,  to  the  court,  by  the  executor 
or  administrator.'* 

It  is  apparent,  that  the  object  of  the  legislature  by  the 
amendment  to  section  43,  by  act  of  May  12,  186S,  was  to 
increase  the  amount  of  property  to  be  set  off  to  the  widow 
and  minor  children,  by  that  section;  and  to  limit  the  right 
of  children  to  allowance  under  it,  to  those  under  fifteen 
years  of  ege,  instead  of  by  their  minority. 

Did  the  legislature  intend  by  the  substitution  in  the 
amended  section,  of  the  words  or  phrase,  **When  any  per- 
aon  shall  die,  leaving  a  widow  or  minor  child  or  children 
under  the  age  of  fifteen  years",  instead  of  the  words, 
^'When  a  man,  having  a  family,  shall  die  leaving  a  widow 
or  minor  child",  as  used  in  the  original  act,  intend  thereby 
to  extend  its  provisions  to  the  estate  of  any  person  dying, 
other  than  of  ''a  man  having  a  family"?  We  think  it  did 
not.  The  subsequent  sections  remain  unchanged,  and  their 
language  is  inconsistent  with  the  construction  now  con- 
tended for  by  the  defendant  in  error.  The  section,  as 
amended  May  12,  1868,  is  to  be  construed  as  if  it  was  a 
part  of  the  original  act,  passed  at  the  same  time  with  it. 

We  adopt  the  language  used  by  Boynton,  J.,  in  State  ex 
rel.  v.  Commissioners  of  Shelby  County,  36  Ohio  St.,  326, 
330: 

''The  court  is  only  warranted  in  holding  the  construction 
of  a  statute,  which  has  undergone  a  revision,  to  be  changed, 
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when  the  intent  of  the  legislature  to  make  such  change  ib 
clear,  or  the  language  used  in  the  new  act  plainly  requires 
such  change  of  constructioD  to  be  made. 

''Neither  an  alteration  in  praseology,  nor  the  omission  or 
addition  of  words  in  the  latter  statute  necessarily  require  a 
change  of  construction.  Conger  v.  Barker,  11  Ohio  St., 
1;  Sedgw.  on  Stat,  and  Constitutional  Law,  299,  365;. 
Williams  v.  The  State,  35  Ohio  St.,  175.  The  intent  to 
give  to  the  new  act  a  different  effect  from  the  old  one  should 
be  clearly  manifested.  Here  there  was  no  substantial 
change  in  the  phraseology  of  the  two  acts,  certainlyn  one  in 
the  meaning  and  effect.  The  same  construction,  therefore, 
must  now  prevail. " 

In  Conger  et  al.  v.  Barker's  Administrator  and  Heirs,  11 
Ohio  St.,  1,  13;  Sutliff,  J.,  says: 

"It  is  a  well  settled  rule,  that  in  the  revision  of  statates 
neither  an  alteration  in  phraseology,  nor  the  omission  or 
addition  of  words,  in  the  latter  statute,  shall  be  held  nec- 
essarily to  alter  the  construction  of  the  former  act.  And 
the  court  is  only  warranted  in  holding  the  construction  of 
a  statute  when  revised,  to  be  changed,  where  the  intent  of 
the  legislature  to  make  such  change  is  clear,  or  the  language 
used  in  the  new  act  plainly  requires  such  change  of  con- 
struction. Such  was  the  holding  of  this  court  at  the  last 
term  in  the  case  of  Ash  v.  Ash  and  others,  9  Ohio  St.  S^p.  ^ 
387.  See  also  9  Ohio  St.  Rep. ,  418,  for  the  authorities 
there  cited.'* 

This  principle  is  further  sustained  by  the  cases  of  State 
ex  rel.  v.  Commissioners  of  Shelby  County,  and  Conger  et 
al.  V.  Barker's  Administrator  and  Heirs,  supra;  Ash  v.  Ash 
et  al.,  9  Ohio  St.,  383;  Tyler's  Exrs  v.  Winslow,  15  Ohio 
St. , 364, 368 ;  City  of  Warren  v.  Davie,  43  Ohio  St. ,  447,  449. 

As  originally  enacted  the  statute  could  receive  but  one 
construction,  and  so  far  as  we  know  has  uniformly  rectived* 
the  same  construction  since  the  amendment  of  May  12,. 
1868,  and  we  think  it  to  be  the  correct  one. 

Judgment  of  the  court  of  common  pleas  reversed,  and  upon 
the  agreed  statement  of  facts,  we  hold  the  minor  children- 
of  Amanda  L.  Hinton  are  not  entitled  to  the  allowances  as 
set  off  to  them  by  the  appraisers. 

Geo.  A.  Colpitis,  for  Plaintiff  in  Error 

Petty  &  Crew,  for  Defendant  in  Error. 
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Before  Price,  Morris  and  Day,  JJ. 

WM.  A.  DBMLAND  v.  THE  PIONEER  SAVINGS  AND 
LOAN  COMPANY,  and  HANNAH  L.  DILLINGER  v. 
THE  PIONEER  SAVING  AND  LOAN  COMPANY. 

InUre8t—Contr<iet  made  in  different  state— Different  rate  of  in- 
terest— 

(1).  CitizenB  of  different  states  may  eontraot  with  reference 
to  the  interest  laws  of  each  state,  and  the  contract  when 
made  will  be  governed  in  that  respect,  by  the  law  of  the 
state  selected  by  the  contracting  parties.  But  if  the  parties 
made  no  selection  in  express  terms,  it  is  the  duty  of  the 
court  in  which  a  contention  is,  to  ascertain  and  determine 
from  the  evidence  and  circumstances  surrounding  and  at- 
tending the  contract,  which  code  of  laws  was  selected  and 
intended  by  the  parties  to  control. 

BuUding  cusociation— Liability  of  members  for  losses^ 
(2>.    Under  the  statute  of  Minnesota  a  member   of  a   mutual 
building  and  loan  association,  whether  investor  or  borrow- 
er, must  share  pro  rata  with  the  other  members  the   losses 
of  the  concern. 

Same—Promise  to  mature  stock  in  six  pears — Effect — 
(3).  A  promise  of  a  mutual  building  and  loan  association  to  a 
member  thereof  contained  in  a  certificate  of  stock  duly 
issued  to  such  member,  to  mature  said  stock  in  six  and 
one-half  years,  cannot  be  specifically  enforced  in  an  action 
on  such  promise,  where  the  failure  to  so  mature  the  stock 
is  not  chargeable  to  the  laches  of  such  company  but  to 
general  panic,  financial  and  business  depression  and  dis- 
aster; and  where  the  promisee  had  full  knowledge  that  the 
only  source  of  revenue  ot  the  company  was  its  collections 
of  aues,  interest  and  premium,  and  its  only  means  of  ma- 
turing the  stock  was  from  the  earnings  and  profits  of  its 
business  as  such  association. 

Appeal  from  the  Court  of  Common  Pleas  of  Hancock 
connty. 

Day,  J. 

The  cases  above  named,  Nos.  773  and  774  on  this  docket, 
are  two  cases  precisely  alike  except  in  the  names  of  the 
plaintiffs.  In  all  other  respects  the  facts  are  the  same,  so 
that  the  disposition  of  one  disposes  of  both. 

The  petitions  assert  title  and  possession  in  plaintiffs  of 
certain  real  estate  described,  situate  in  the  city  of  Findlay, 
Ohio;  that  defendant  claims  some  interest  in  such  real  es- 
tate adverse  to  the  plaintiffs,  asking  that  it  be  set  up,  and 
that  it  be  held  void  as  against  plaintiffs,  and  that  title  be 
quieted  in  them.  In  obedience  to  the  request  that  defend- 
ant set  up  its  claim  of  interest  in  the  real  estate  described  in 

Vol.  SO.    To  Big.  If.    Beprint«d  •»  aco«iint  of  •iron. 
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the  petitions,  the  defendant  companj,  in  the  form  of  a  cross- 
petition,  sets  out  as  facta  constitating  a  defense  and  entit- 
ling it  to  affirmative  relief:  That  the  defendant  is  a  Minn- 
esota corporation,  dnlj  organized  as  a  mutual  building  and 
loan  association,  first  under  the  name  of  the  National  Build- 
ing, Loan  and  Protective  Union,  and  subsequently  changed 
to  the  Pioneer  Saving  and  Loan  Company,  under  which 
name  it  has  continued  and  is  i^ow  known;  that  on  Novem- 
ber 1st,  1890, plaintiffs  became  members  of  this  corporation, 
each  taking  thirteen  shares  of  its  series  ^^C"  stock,  which 
stock  was  subsequently,  on  about  December  1st,  1891,  with 
the  consent  of  plaintiffs,  changed  for  seven  shares  of  short 
time  stock  of  said  company,  which  shares  of  stock  plain- 
tiffs are  still  the  owners  and  holders  of,  subject  to  a 
pledge  thereof  to  the  company  as  collateral  security  for  the 
payment  of  a  loan  of  money  made  to  them ;  that  on  about 
March,  1891,  on  application  of  plaintiffs,  said  company  loan- 
ed each  of.  them  $800.  Each  plaintiff  executed  a  promis- 
sory note  for  the  amount,  payable  seventy-three  months  after 
date,  with  interest  at  5  per  cent,  and  premium  at  5  percent, 
per  annum,  payable  in  monthly  installments  at  the  office  of 
the  company  at  Minneapolis,  Minnesota;  and  at  the  same 
time,  to  secure  the  repayment  of  said  loans,  plaintiffs  exe- 
cuted mortgages  on  the  real  estate  described  in  the  respect- 
ive petitions,  which  mortgages  were  duly  recorded  in  Han- 
cock county  records  of  mortgages.  There  was  a  condition 
in  each  of  said  mortgages  that  they  were  to  become  void 
upon  the  proper  payment  of  said  notes  according  to  their 
terms,  otherwise  to  remain  in  full  foice.  On  March  2nd, 
1891,  upon  the  change  for  short  time  stock,  SlOO  was  paid 
on  each  of  said  notes,  and  credited  thereon.  That  plaint- 
iffs paid  the  interest  and  premiums  in  said  notes  stipulated, 
up  to  December  Ist,  1896;  since  which  time  none  has  been 
paid;  nor  have  the  principal  sums  been  paid  in  full,  or 
to  a  greater  extent  than  the  aggregate  amount  nf  payments 
of  dues  made  on  the  stock  of  said  plaintiffs,  which  aggre- 
gate payments  amount  in  each  case  to  S420,  and  no  more. 
That  plaintiffs  made  default  in  paying  dues,  so  that 
said  stock  has  become  forfeited  to  said  company  under 
the  laws  of  Minnesota,  and  plaintiff's  membership  has  ter- 
minated   bv    reason  of  their    said    default;  that   after  de- 
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ducting  charges,  fines,  etc.,  S13.10,  the  defendant  company 
has  applied  the  sum  of  all  payments  on  said  stock  to  the 
payment  of  said  loans;  and  there  still  remains  due  and  un- 
paid thereof  the  sum  of  (292.10,  in  each  case,  with  interest 
and  premium  thereon  after  December  1st,  1896;  and  there- 
fore, that  the  conditions  of  said  mortgages  have  been 
broken.  That  on  April  26th,  1897,  the  corporation,  under 
the  laws  of  Minnesota,  went  into  voluntary  liquidation  and 
is  now  winding  up  its  afiPairs. 

The  prayer  is  for  an  accounting  between  plaintiffs  and 
defendant;  that  the  certificates  of  stock  held  by  plaintiffs 
be  cancelled;  that  plaintiffs*  equity  of  redemption  be  fore- 
olosed,  the  premises  sold  and  defendant  company  paid  out 
of  the  proceeds,  the  amount  found  to  be  due  it. 

The  answers  to  the  cross-petitions  do  not  deny  the  facta 
stated,  but  concede  them,  and  say  in  avoidance:  That  the 
notes  and  mortgages  and  the  stock, aeries  **C", was  made  and 
entered  into  by  plaintiffs  and  defendant  in  the  city  of 
Findlay,  state  of  Ohio,  and  is  one  transaction,  and  a  con- 
tract governed  by  the  laws  of  Ohio;  that  the  agreement  to 
pay  5  per  cent,  interest  and  premium  was  not  fixed  by  com- 
petitive bidding,  was  an  agreement  to  pay  10  per  cent,  in- 
terest per  annum  and  therefore  usurious  and  void.  That 
defendant  fraudulently  made  the  contractF,and  never  at  any 
time  intended  to  comply  with  the  terms  of  the  stock,  to 
mature  it  in  six  and  one-half  years;  and  fraudulently 
omitted  and  failed  to  mature  said  stock  in  said  time;  and 
treating  the  transactions  as  one,  plaintiffs  have  paid  all  the 
legal  interest  on  said  loans  together  with  the  principal,  and 
have  each  overpaid  to  the  extent  of  $65.27.  That  defend- 
ant has  failed  and  omitted  to  make  the  deposit  necessary  to 
enable  it  to  do  business  in  Ohio,  since  May  Ist,  1891;  and 
therefore  had  no  right  to  make  the  contract  changing  the 
stock  of  plaintiffs  as  averred  in  the  cross-petition.  Where- 
fore plaintiffs  pray  as  in  their  petitions.  A  reply  was  filed 
putting  in  issue  any  substantive  matter  of  defense  in  the 
answers  to  the  cross-petitions. 

It  will  be  seen  that  the  issues  presented  in  each  case  arise 
on  the  cross-petition  of  defendant,  and  the  answers  thereto 
of  the  plaintiffs,  and  are  mainly  as  to  the  legality  and  good 
faith  of  the   transactions.     It   is   conceded    that   plaintiffs 
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were  stockholders  and  members  of  the  defendant  corpora- 
tion; that  thej  borrowed  the  money  and  gave  the  notes  and 
mortgages  as  set  out  in  the  cross-petition;  that  payments 
of  dues  on  stock,  and  of  premium  and  interest  on  the  notes, 
were  made  at  the  times  and  in  the  amounts  precisely  as  set 
out  in  the  cross-petition.  This  is  perhaps  not  formally  ad- 
mitted in  the  pleadings,  but  it  is  clearly  made  to  appear  by 
the  testimony  of  plaintiffs  and  defendant,  so  it  may  be  said 
to  be  conceded;  and  it  may  also  be  said  the  account  of  the 
payments  made  on  account  of  stock  and  on  the  notes  at- 
tached to  the  cross-petition  is  correct  and  shows  all  payments 
made  by  plaintiffs  to  the  company;  except  some  paynaenta 
on  account  of  abstracts  of  title,  initiation  fee  paid  the  agent, 
or  in  preliminary  matters,  and  which  did  not  go  to  the 
company  and  with  which  the  company  is  not  chargeable. 
The  parties  do  not  differ  seriously  as  to  the  facts,  but  are  in 
agreement  as  to  the  material  facts  of  the  transactions,  and 
perhaps  the  only  dispute  between  the  parties  is  as  to  the 
effect  of  the  law  when  applied  to  the  unquestioned  facts. 

It  is  said  the  contract  was  an  Ohio  one  for  the  reason  it 
was  made  in  Ohio,  and  therefore  the  agreement  to  pay  10 
per  cent,  per  annum  was  usurious  and  void.  If  the 
premises  are  right  the  propriety  of  the  conclusion  must  be 
conceded.  It  is  the  law  of  Ohio  that  not  more  than  8  per 
cent,  can  be  properly  charged  for  the  use  of  money,  and 
that  sum  can  only  properly  be  exacted  upon  an  agreement 
in  writing.  No  premium  is  allowed  in  Ohio,  except  to  a 
building  and  loan  associatinu,  and  at  the  date  of  this  trane- 
action,  December,  1890,  that  must  be  fixed  by  competitive 
bidding,  which  was  not  done  in  this  cafe:  s^,  if  the  Ohio 
statutes  obtain  and  control,  it  is  clear  that  nearly  or  quite 
one-half  the  payments  en  the  notes  as  interest  and  premi- 
ums were  usurious,  and  must  be  applied  as  payments  on 
account  of  the  prinripal  debt.  The  suggestion  therefore 
that  the  contract  is  an  Ohio  one  is  important.  It  is  certain 
the  defendant  company  is  a  corporation  under  the  laws  of 
Minnesota.  It  is  also  a  mutual  building  and  loan  com- 
pany, and  by  said  laws  was  authorized  to  do  business  as 
such  building  and  loan  company.  Its  location  and  princi- 
pal office  and  officers  ware  in  Minnesota.  It  did  business 
through  its  agent   with   plaintiffs    at  Findlay,  Ohio,  where- 
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botb  plaintiffs  leeide;*  the  contract  then  was  between  citizens 
of  different  states.  The  parties  were  at  liberty  and  could 
with  propriety  contract  with  reference  to  the  laws  of  either 
state;  80  that  the  contract  when  made, would  be  governed  by 
the  law  of  the  state  selected  by  the  contracting  parties.  If 
the  parties,  as  in  this  case,  made  no  choice  iu  express  terms, 
then  it  becomes  the  duty  of  the  court  in  which  the  conten- 
tion is,  to  ascertain  from  the  evidence  and  circumstances 
surrounding  and  attending  the  transaction,  which  of  the 
states — which  code  of  laws — was  selected  and  intended  by 
the  parties  to  cover  and  govern  and  determine  the  rights 
of  the  parties  to  the  contract.  The  evidence  bearing  on 
this  proposition, in  connection  with  the  surrounding  circum- 
stances, we  think  abundantly  establishes  the  contract  as  a 
Minnesota  one,  to  be  controlled  by  the  laws  of    that  state.  ^ 

The  Minnesota  law  authorizes  the  reception  of  interest  and 
premium  by  such  company;  the  amount  of  premium  is  not 
required  to  be  fixed  by  competitive  bidding,  and  in  that 
respect  there  is  nothing  of  usury  in  the  payment  of  5  per 
cent,  interest  and  5  per  cent,  premium. 

This  business,  the  making  of  the  contracts,  subscribing 
for  stock,  obtaining  the  loans — the  obligations  on  either 
aide,  all  except  the  changing  from  one  series  of  stock  to 
another  kind  of  stock,  was  transacted,  and  completed,  be- 
fore the  law  of  Ohio  requiring  a  deposit  and  certificate,  to 
entitle  a  non-domestic  corporation  to  do  business  in  the 
state,  became  the  law.  The  business,  when  done,  was  not 
unlawful,  and  the  mere  changing  of  the  form  of  a  certificate 
of  stock  it  is  not  believed,  would  have  the  effect  to  inval- 
idate any  part  of  the  transaction. 

Neither  do  we  think  that  the  Agreement  to  mature  the 
stock  in  six  and  one-half  years,  and  a  failure  to  do  so,  was 
fraudulent  or  in  any  way  operated  as  a  fraud,  on  the  rights 
of  the  plaintiffs.  No  fraud  was  practiced  by  the  corpora- 
tion in  any  respect.  The  company  in  agreeing  to  mature 
the  stock  in  a  short  time,  was  perhaps  too  hopeful  of  the 
future,  and  did  not  sufficiently  discount  the  chances  of 
financial  depression  and  disaster.  The  plaintiffs  believed 
they  understood  the  plan  and  purpose  of  the  company,  and 
did  understand  it,  and  voluntarily  became  members  of  it, 
and  borrowed  money  of  it  and  gave  thjeir  notea  and    moit- 
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gages,  and  an  aesignment  of  tlie  stock  as  collateral  to  secure 
the  repayment.  They  expected  their  payments  of  dues  on 
stock,  with  the  profits  and  dividends  earned  by  the  business 
of  the  company,  would  mature  thdr  stock  and  make  it 
available  for  the  payment  of  their  loans,  in  the  time  stipu- 
lated; and  it  is  possible,  maybe  probable,  these  expecta- 
tions would  have  been  realized,  had  the  times  continued 
propitious.  While  this  is  true,  it  is  also  true  that  plaintiffs 
were  aware  that  the  only  source  of  revenue  possessed  by  the 
company,  was  in  the  payment  of  small  sums  by  its  members 
in  the  way  of  dues  on  stock,  and  profits  arising  from  its 
business  of  loaning  money  to  its  members;  and  its  ability 
to  mature  the  stock,  as  per  agreement,  in  six  and  one-half 
years,  was  based  altogether  on  anticipated  earnings  and 
receipts  from  the  sources  I  have  indicated.  Presumably 
plaintiffs  were  possessed  of  all  this  knowledge,  and  as 
rational  persons  they  were  chargeable  with  notice,  that  at 
that  time,  depiession  and  disaster  might  come, and  that  too, 
without  fault  of  either  plaintiffs  or  defendant,  and  render 
abortive  all  effort  to  mature  the  stock,  as  per  stipulation. 
The  duly  authorized  agent  of  prusperity  was  not  then  at 
the  helm  and  in  control  of  the  elements,  and  panic  and 
widespread  disaster  did  come  and  seriously  affected  the 
situation.  The  stock  did  not  mature  or  come  near  matur- 
ing in  six  and  one-half  years.  The  coming  of  the  calamity 
however,  was  not  the  fault  of  the  defendant  corporation  in 
any  sense,  and  its  coming  is  not  to  be  charged  to  the  de- 
fendant company  as  in  any  way  fraudulent,  as  between  it 
and  the  plaintiffs. 

The  stock  transaction, while  apparently  conected  with  the 
loan  of  $800,  and  perhaps  concurrent  as  to  time, was  in  fact 
a  separate  and  distinct  transaction.  Plaintiffs  could  not 
become  borrowers  uatil  they  first  became  members  of  the 
corporation.  They  were  not  required  to  borrow  because 
they  were  members  and  stockholders.  They  were  entitled 
to  a  loan,  upon  becoming  members,  but  were  not  compelled 
to  apply  for  and  receive  a  loan.  Whether  they  would  be- 
come borrowers  or  not  was  a  subject  matter  for  agreement 
after  the  fact  of  membership.  Having  made  such  contract, 
therefore,  the  loans  must  be  regarded  as  distinct  transactions, 
by  which  plaintiffs  became  indebted  to  the  company  with  a 
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right  to  have  the  value  of  the  stock  pledged  as  collateral 
eecaiity,  applied  in  payment;  and  a  liabilitj  to  have  judg- 
ment go  against  them  for  the  balance,  with  interest. 

The  rate  of  interest  stipulated  in  the  note  is  5  per  cent. 
The  premium  provided  for  of  5  per  cent,  is  not  an  agree- 
ment for  interest,  but  was  a  sum  probably  agreed  to  be  paid 
for  precedence  in  getting  the  loan,  and  would  cease  when 
the  loan  matured.  In  this  view  only  5  per  cent,  interest 
can  be  allowed  after  December  1st,  1896. 

We  decline  to  allow  $8.40  liquidation  fee  and  S4.20  as 
fines,  on  plaintiffs'  stock  after  December,  1896.  The  com- 
pany should  have  gone  into  liquidation  at  that  date.  The 
company  was  in  default  then,  and  not  the  plaintiffs. 
Plaintiffs  should  not  be  fined  for  the  default  of  the  other 
party,  and  therefore  we  disallow  the  S4. 20  charged  as  fines. 

We  find  the  value  of  the  stock  at  the  date  of  the  maturity 
of  the  notes,  December  1st,  1896, to  be  8420.00.  This  is  to 
be  credited  on  the  amount  of  each  note  at  the  same  date, 
which  is  S700;  and  it  leaves  the  sum  of  $280.00  due  the 
company,  with  5  per  cent,  interest  from  December  1st, 
1896,  till  the  Ist  day  of  this  term,  December  12th,  1899, 
from  each  plaintiff.  There  may  be  a  finding  of  the  amount 
due  in  each  case;  also  a  decree  of  foreclosure,  and  if  amount 
is  not  paid  by  February  1st,  1900,  a  sale  is  ordered  at  costs 
to  plaintiffs. 

Judgment  accordingly. 

Jason  Blackford  &  Byal,  for  Plaintiffs. 

fV.  F,  Duncan^  for  Defendant. 


(Fifth  Circuit— Richland  Co., O., Circuit  Oourt,July  Term,1900.) 

Before  Voorhees,  J.,  at  Chambers. 
EVA  M.  SANKER  et  al.  v.  ETHEL  M.  MATTISON  et  al. 

Receiver — Not  appointed  in  action  to  determine  validity  of  a    will 

pending  in  circuit  court  on  error— 

(I).  Where  an  aotioD  Is  brought  in  common  pleas  court  under 
section  5861,  Revised  Statutes,  to  determine  the  validity  of 
a  will,  the  issue  is  confined  to  the  qu'^stion  whether  the 
writing  produced  is  or  is  not  the  last  will  of  the  testator, 
ana  the  nubject  of  the  action  is  the  validity  of  the  will. 

Same — Not  a  proper  case  for  a  receiver  under  section  5557,  Revised 
Statutes— 

(2).  The  circuit  court  or  a  jud^e  thereof  in  his  circuit  has  no 
power,  under  section  5587,  Revibed  Statutes,    to   appoint   a 
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I  -  '  J.J  m     ^M 

receiver  in  sucli  an  action,  after  final  judgment,  to  sell  or 
take  charge  of  the  personal  or  real  property  of  the  deced- 
ent during  tlie  pendency  of  proceedings  in  error,  where  an 
executor  or  administrator  with  the  will  annexed  had  been 
prev^iously  appointed  by  the  probate  court. 

Same—A  court  of  equity,  if  at  ally  in  such  action   can   appoint   a 

receiver  only — When — 

(3).  A  court  of  equity  possesses  the  power,  independent  of 
statute, to  appoint  a  receiver  to  preserve  property  pendente 
lite;  but  such  power  can  be  exercised  only  in  cases  where 
the  property  is  the  direct  subject  of  the  action  and  the 
judgment  will  act  upon  tiie  specific  property,  and  when 
there  is  no  person  who  is  at  the  time  competent  to  hold 
and  manage  it  during  tlie  judicial  proceeding. 

Saine — Effect  of  Judgment  in  such  an  action — 
(4).  While  the  judgment  in  such  an  action  is  conclusive  as  to 
the  title  of  real  and  personal  property  of  the  testator,  it 
does  not  d<>al  with  or  relate  to  the  possesion  of  any  speci- 
fic property  of  which  the  decedent  died  seized;  and  the 
plaintiff  cannot  under  any  process  that  can  be  issued  to 
enforce  the  judgment  obtain  possession  of  the  property,  re- 
gardless of  tbe  rights  of  the  executor  or  administrator  to 
duly  and  legally  administer  and  dintribute  the  estate,  ac- 
carding  to  the  provisions  of  the  will  or  the  law. 

Same  —Judgment  setting  will  aside  does  not  remove  administrator. 
(5).  A  judgment  setting  aside  the  will  leaves  the  parties  in 
the  situation  which  they  would  have  occupied  had  the 
testator  died  intestate;  but  it  does  not  vacate  or  annul  the 
order  of  appointment  by  the  probate  court  of  an  adminis- 
trator of  the  estate. 

Same — Effect  of  proceedings  in  error — 
(6).  The  judg.nent  setting  aside  ttie  will,  and  the  filing  of  a 
petition  in  error  to  reverse  this  judgment,  does  not  vacate 
the  order  appointing  an  administrator  on  the  estate,  or  re- 
lease the  administrator  from  the  preservation  of  the  prop- 
erty, or  the  protection  of  the  interest  of  parties,  during  the 
pendency  of  the  litigation;  and  the  jurisdiction  to  make 
such  orders  or  further  orders  for  that  purpose,  during  the 
pendency  of  proceedings  in  error,  remains  in  the  probate 
court.  The  petition  in  error  does  not  bring  the  whole  prop- 
erty and  the  administration  tliereof  before  the  appellate 
court,  but  only  the  order  adjudging  the  will  to  be  void; 
and  leaves  in  tlie  probate  court  all  jurisdiction  in  the  cause 
not  inconsistent  witli  the  power  to  reverse,  vacate  or  mod- 
ify the  final  order  or  judgment  in  which  error  is  alleged. 

Application  for  receiver  in  action  pending  in  circuit  court 
of  Bichland  county. 

VooRHEES,   J.      (At  OhambeiB.) 

This  action  is  pending  in  the  circuit  court  of  Richland 
county,  on  petition  in  error  to  reverse  the  judgment  of  com- 
mon pleas  in  favor  of  the  defendants  in  error,  on  an  issue 
made  up  under  section  5801,   Revleed   Statutes,    contesting 
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the  laat    will   and   testament  of  Wiiliam  M.  MattiaoD,  de- 
ceased. 

The  plaintiff  in  error,  Eva  Banker,  is  the  administratrix 
with  the  will  annexed  of  said  William  M.  Mattison,  and  one 
of  the  heirs  of  said  deceased,  and  a  devisee  under  said  will. 
Since  filing  the  petition  in  error  in  the  circuit  court,  and  for 
the  first  time,  an  application  is  made  to  one  of  the  judges  of 
said  court,  at  chambers,  bj  the  defendants  in  error,  for  the 
appointment  of  a  receiver  to  take  charge  of  and  sell  the 
real  estate  of  which  said  William  M.  Mattison  died  seized 
and  which  is  disposed  of  by  said  will. 

The  said  Eva  Sanker,  as  such  administratrix  and  devisee 
under  said  will,  with  others,  plaintiffs  in  error,  oppose  the 
appointment  of  a  receiver  and  contest  said  application, 
which  presents  some  important  legal  questions. 

The  action  being  one  for  the  contest  of  a  will,  it  may  be 
assumed,  and  it  appears  from  the  record,  that  the  will  was 
duly  admitted  to  probate  in  the  probate  court  of  Richland 
county;  that  an  administrator  with  the  will  annexed  was 
dulj  appointed  and  qualified  by  that  court,  and  afterwards 
proceedings  were  commenced  to  contest  the  validity  of  the 
will  by  the  defendants  in  error.  It  is  further  shown  by  the 
record  that  the  cause  was  tried  iu  the  common  pleas  court 
to  a  jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
the  contestants,  the  defendants  in  error,  and  the  plaintiffs 
in  error  prosecute  error  to  the  circuit  court.  Since  the 
cause  came  into  the  circuit  court  this  application  is  made 
for  the  appointment  of  receiver.  No  misconduct,  fraud  or 
maladministration  of  any  kind  is  charged  against  the  ad- 
ministratrix. 

The  application  is  made  under  section  5587,  Revised 
Statutes.  If  the  power  to  appoint  a  receiver  exists  under 
said  section  in  such  a  case,  it  is  by  virtue  of  the  sixth  sub- 
division, which  provides  that:  ''In  all  other  cases  where 
receivers  have  heretofore  been  appointed  by  the  usages  of 
equity." 

The  first  question  then  is:  Is  this  a  case  in  which,  by  the 
usages  of  equity,  the  circuit  court  or  a  judge  thereof  can 
appoint  a  receiver  pendente  lite? 

The  appointment  of  a  receiver  in  any  case  is,  as  a  general 

[OOPTRiaST,  1900,  BT  OAML  O.  JAKV.] 
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rule,  discretioDary.  The  diacretioD  is  not  arbitrary  or  ab- 
solute; it  is  a  sound  and  judicious  discretion,  taking  into 
account  all  the  circumstances  of  the  case  exercised  for  the 
purpose  of  promoting  the  ends  of  justice  and  of  protecting 
the  rights  of  all  the  parties  interested  in  the  controversy 
and  subject  matter,  and  based  upon  the  fact  that  there  is 
on  other  adequate  remedy  or  means  of  accomplishing  the 
desired  objects  of  the  judicial  proceeding,  3  Pomeroy's 
Equity  Jurisprudence,  section  1831. 

The  author  divides  the  cases  in  which  receivers  should  be 
appointed  into  four  classes:  ^*The  first  class  contains  those 
cases  where  there  is  no  person  entitled  to  the  property  who 
is  at  the  time  competent  to  bold  and  manage  it  during  the 
judicial    proceedings.''     3    Pomeroy's    Eq.    Jur.,     section 

1832.  This  class  embraces  the  estates  of  infants,  lunatics 
and  deceased  persons,  when  it  becomes  necessary  to  have 
them  preserved  pending  litigation.  '*The  second  class  of 
cases  is  based  upon  the  fact  that  all  of  the  parties  are  equally 
entitled  to  the  possession  of  the  property  which  is  the  sub- 
ject matter  of  the  controversy,  but  it  is  not  just  and  proper 
from  the  nature  of  the  dispute  and  their  relations  with  each 
other,  that  either  one  of  them  should  be  allowed  to  retain 
possession  and  control  during  the  litigation."     Id.,  section 

1833.  Oontroversies  between  tenants  in  common,  and  sim- 
ilar contentions  fall  within  this  class.  '*The  third  class 
embraces  those  cases  in  which  the  person  holding  title  to 
the  property  is  in  a  position  of  trubt,  or  of  quasi  trust,  and 
is  violating  his  fiduciary  duties  by  misusing,  misapplying  or 
wasting  the  property,  and  is  thereby  endangering  the  rights 
of  other  persons  beneficially  interested."  Id.,  section 
1334.  This  class  takes  in  the  whole  field  of  trusts  and 
fiduciary  holdings  of  property,  and  may  be  invoked  by  per- 
sons interested,  if  their  rights  exist  in  presenti,  and  some- 
times when  their  interests  are  only  in  future.  ^'Fourth 
Class.  This  class  contains  those  cases  in  which  a  receiver 
is  appointed  after  judgment  for  the  purpose  of  carrying  the 
decree  into  effect."  Id.,  section  1335.  It  would  also  take 
in  the  matter  and  duty  of  appointing  a  receiver,  if  it  be- 
comes necessary  to  have  such  property  and  effects  reduced 
to  possession,  or  otherwise,  cared  for  and  preserved  pending 
the  litigation  where  there  is  a  contest  between   the   parties 
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interested  in  tbe  estate,  growing  ont  of  the  validity  of  the 
will,  and  a  receiver  has  been  appointed  or  applied  for  prior 
to  the  appointment  of  an  administrator,  and  the  contest  is 
likely  to  be  protracted;  but  in  sach  a  case,  if  a  receiver  is 
actually  appointed  prior  to  the  appointment  of  an  adminis- 
trator pendente  lite,  it  is  proper  to  order  .the  receiver  to 
turn  over  to  the  administrator  the  personal  and  real  estate 
belonging  to  the  estate.  This  is  based  upon  the  'fact  or 
reason,  that  the  probate  couit  appointing  the  administrator 
is  the  proper  court  for  the  settlement  and  distribution  of  the 
estate  according  to  the  will  or  under  the  law;  and  the  juris- 
diction of  tbe  chancery  couit  in  such  case  would  be  only 
tempoiary,  for  the  purpose  of  preserving  the  property  until 
such  time  as  the  probate  court  appointed  a  person  with  full 
power  to  protect  and  preserve  the  property. 

A  court  of  chancery  cannot  appoint  a  receiver  after  the 
granting  of  letters  pendente  lite  by  the  probate  court,  and 
if  such  receiver  has  been  appointed  prior  thereto,  his  powers 
cease  after  the  grant,  and  he  will  be  discharged  and  directed 
to  deliver  over  the  property  to  such  administrator.  In  re 
Colvin,  3Md.,  Oh.,  278. 

Section  6019a,  Revised  Statutes,  prescribes  the  duties  and 
fixes  the  powers  of  an  executor.  Where  the  will  is  con- 
tested, it  provides  that:  *' Whenever  a  will  is  contested  the 
executor,  or  the  adminiptrator  or  administratrix  de  bonis 
Don,  with  the  will  annexed,  oi  tbe  testamentary  trustee^ 
shall  have  power  during  the  contest  of  said  will,  to  control 
all  the  real  estate  not  specifically  devised,  included  in  said 
will,  and  all  the  personal  estate  of  said  testator  not  before 
said  contest  duly  administered;  to  collect  the  debts,  and 
convert  all  assets  into  money,  except  such  as  may  be  speci- 
fically bequeathed;  pay  all  taxes  on  said  real  and  personal 
property,  and  all  debts  according  to  law;  and,  whenever 
oecessarj  to  preserve  said  real  property  from  waste,  to  re- 
pair buildings  and  other  improvements,  and  insure  the  same 
npon  an  order  therefor  first  obtained  from  the  probate  court 
having  jurisdiction  of  such  executor,  or  administrator  or 
testamentary  trustee,  and  for  such  repairs,  taxes  and  insur- 
ance, to  advance  or  borrow  money  on  the  credit  of  such 
estate,  which  shall  be  a  charge  thereon;  and  shall  also  have 
power  to  receive  and  receipt  for  any   distributive   share   of 
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any  estate  or  trust  to  which  sacb  testator  woold  have  been 
entitled,  if  living.  The  probate  court  may  require  such 
additional  bonds  as  from  time  to  time  may  be  proper/' 

While  there  are  frequent  instances  where  the  English 
courts  of  chancery  have  allowed  receivers  pending  litiga- 
tion as  to  the  probate  of  a  will,  when  the  relief  was  neces- 
sary for  the  preservation  of  the  estate,  the  fact  that  after  a 
will  has  been  admitted  to  probate,  litigation  is  instituted  to 
recall  or  revoke  the  probate,  does  not  of  itself  constitute 
sufficient  ground  to  justify  a  court  of  equity  in  interfering 
by  a  receiver  with  the  possession  of  the  parties  entitled 
thereto  under  the  probate.  Newton  v.  Rickets,  10  Beav, 
625;  High  on  Receivers,  section  701;  Johnson  v.  Coch- 
rane, 91  Hun,  163;  s.  c,  36  N.  Y.  Supp.  287;  and  the 
valuable  monographic  note  to  Kinsman  v.  Spokane,  72  Am. 
St.  Rep.,  24,  29,  63,  especially  pages  63,  64,  65  and  66, 
and  authorities  there  cited. 

The  supreme  court  of  Alabama  in  Randle  v.  Carter,  62 
Ala.,  95,  102,  say:  ''A  strong  case  is  required  to  induce 
the  appointment  of  a  receiver  to  take  assets  from  the  cus- 
tody of  an  executor  or  administrator^  displacing  his  author- 
ity. The  executor  is  appointed  by  the  testator,  who  has 
tbe  right  to  declare  on  whom  the  management  of  his 
estate  after  his  death  shall  be  reposed.  The  administrator 
derives  his  authority  from,  and  is,  in  a  qualified  sense,  the 
officer  of  another  court  of  exclusive  jurisdiction,  compelled 
to  give  and  keep  a  bond,  with  sufficient  sureties,  for  the 
prompt  and  faithful  discharge  of  the  trusts  of  the  adminis- 
tration. The  court  is,  therefore,  reluctant  to  interfere  with 
them  by  the  appointment  of  a  receiver.  There  must  be 
actual  misconduct,  or  fraud,  and  immediate  danger  of  loss, 
or  the  appointment  of  a  receiver  cannot  be  justified.  A 
different  rule  obtains,  and  should  obtain,  than  in  tbe  case 
of  trustees.  The  court  of  probate  has,  by  the  constitution, 
a  general  jurisdiction  over  the  grant  of  letters  testamentary, 
and  of  administration,  in  which  is  involved  the  power  of 
revocation.  The  grant  may  be  revoked  whenever  gross 
Aiisconduot  is  shown,  or,  whenever  a  necessity  exists,  addi- 
ional  security  may  be  required." 

In  the  case  of  Johnson  v.  Cochrane,  supra,  it  is  held: 

First:    '*  Where  an  action    is    brought    in    the   supreme 
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court  under  section  2653a  of  the  code  of  oitil  procednre  to 
determine  the  validity  of  a  will,  the  issae  is  confined  to  the 
qaeetion  whether  the  writing  produced  if  or  ib  not  the  last 
will  of  the  testator,  and  the  subject  of  the  action  is  the 
validity  of  the  will.'' 

Second:  ''The  court  has  no  power  in  such  an  action  to 
appoint,  by  virtue  of  section  713,  of  the  code  of  civil  pro- 
cedure, a  receiver,  after  final  judgment,  to  preserve  the 
real  property  of  the  decedent  during  the  pendency  of  an 
appeal." 

Third:  ''A  court  of  equity  possesses  the  power,  inde- 
pendent of  statute,  to  appoint  a  receiver  to  preserve  prop- 
erty pendente  lite,  but  such  power  can  be  exercised  only  in 
cases  where  the  property  is  the  diiect  subject  of  the  action, 
and  where  the  judgment  to  be  granted  will  act  upon  the 
specific  property." 

Fourth:  ''While  the  judgment  in  such  an  action  is  con- 
clasive  as  to  the  title  of  real  and  personal  property  of  the 
testator,  it  does  not  deal  with  or  relate  to  the  possession  of 
any  specific  property  of  which  the  decedent  died  seized, 
and  the  plaintiff  cannot,  under  any  process  that  can  be  is- 
Baed  to  enfocre  the  judgment,  obtain  possession  of  the  real 
estate  in  question. 

Fifth:  "The  effect  of  a  judgment  adjudging  a  will  to  be 
void  is  to  leave  the  parties  in  the  situation  which  the}  would 
have  occupied  had  the  testator  died  intestat^'." 

In  view  of  the  authorities  cited,  and  of  the  statutes,  (sec- 
tion 6019a)  in  a  case  of  the  contest  of  a  will,  where  an 
administrator:  with  the  will  annexed  has  been  appointed  and 
qualified  prior  to  the  commencement  of  the  action  to  contest 
the  will,  and  where, after  the  case  has  been  taken  to  the  circuit 
court  on  error,  an  application  for  the  first  time  is  made  for 
a  receiver,  such  application  should  not  be  granted  either  by 
that  court  or  a  judge  thereof.  If  the  necessity  for  a  receiver 
exists,  on  account  of  disqualification  or  other  disability  of 
the  administrator,  the  application  and  appointment  should 
be  made  by  the  probate  court  that  proved  the  will.  Good 
V.  Wiggins,  12  Ohio  St.,  341.  The  circuit  court  on  error 
is  not  a  court  of  equity,  Revised  Statutes,  sections  6709, 
5573;  Atwood  V.  Whipple,  48  Ohio  St.,  308.  314.  The 
petition  in  error  in  this  case  does  not  transfer  to  the  circuit 
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or  oommoii  pleas  court  the  settlement  of  the  estate  of 
William  M.  Mattison  deceased,  nor  does  it  involve  the  ap- 
pointment or  qualification  of  the  administrator.  The  only 
question  litigated  in  the  common  pleas  was  the  validity  of 
the  will,  leaviag  to  the  prubale  court  juriadlLtiou  to  make 
all  orders  usual  and  proper  to  be  made  during  the  pendency 
of  the  litigation,  for  the  care  and  preservation  of  the  prop- 
erty, and  for  the  protection  of  the  rights  and  interests  of  the 
parties.  The  jurisdiction  so  remaining  and  conferred  on 
the  probate  court  by  the  probating  of  the  will  and  the  ap- 
pointment of  the  administrator  is  exclusive  in  all  respects 
in  which  it  is  adequate.  Sayler  v.  Simpson,  45  Ohio  St., 
141;  Havens  et  al.  v.  Horton,  Jr.,  63  Ohio  St.,  342;  Mer- 
cer et  al.  V.  Cunningham,  53  Ohio  St.,  353,  361. 

A  creditor  cannot,  nor  can  an  heir  or  devisee,  transfer 
the  settlement  of  the  estate  of  the  decedent  from  the  probate 
court  to  a  court  in  chancery.  McDonald  v.  Aten,  1  Ohio 
St.,  293. 

This  application  for  a  receiver  should  be  denied,  and  the 
same  is  refused. 

Bowers  &  Blacky  for  motion. 

Douglass  &  Mengert,  contra. 


(Fifth    CIrH  — Muskingum  Co., Circuit  Court— Jan. Term,  1900.) 

Before  Douglass,  Voorhees  and  Wilson,  JJ. 

(Judge  Wilsoo  of  the  second  circuit  taking  the  place   of   Judge 

Adams,.) 

WILLIS  BAILEY  v.  THE  CITY  OF  ZANESVILLE. 


Assessment  for  street  improvement  on  land  in  bulk — 
(1).  In  determining  whether  a  particular  parcel  of  land,  for 
purposes  of  assessment,  is  land  in  bulk  or  city  lots,  within 
the  meaning  of  section  2269,  Revised  Statute,  regard  must 
be  tiad  not  merely  to  the  recorded  plat  of  the  town,  but  to 
the  size  of  lots  generally  in  the  municipal  corporation;  and 
where  the  property  is  not  the  size  of  lots  generally  in  the 
city  or  in  tne  neighborhood,  it  must  be  regarded  as  land  in 
balk. 

Same — Duty  of  council-- 

(2).    Before  a  munioipal  corporation  can   levy   an   assessment 

upon  land  in  bulk,  either  according  to  appraised   value,  or 

according  to  the  front  foot,  it  must  give  to   such   land    the 

average  lot  depth  in  the  neighborhood,    and  after   having 
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fixed  the  taxiuff  dlatriot,  the  land  must  be  given  ayaluefor 
taxation,  in  order  that  the  limitations  of  section  2270,  Re- 
Tlsed  Statutes,  may  be  applied.  The  council  is  not  per 
mitted  to  depart  from  this  rule  or  to  levy  an  assessment 
by  the  front  foot  deeper  than  lots  in  the  neighborhood,  or 
above  the  average  value  of  lots  in  the  neighborhood. 

Constitutional  law— Duty  of  legislature  to  restrict  power  of  eoun- 

eU  to  levy  assessments— 

(8).  The  constitution  directs  the  legislature  to  restrict,  not  to 
enlarge  the  powers  of  assessment  of  municipal  corporations, 
and  all  the  provisions  of  the  statutes  in  that  behalf  are  re- 
strictive in  their  nature,  not  enlarging, and  must  be  so  con- 
strued. 

Re  assessing  ordinance — Power  of  council— 
<4).    Council  has  the  power  at  any  time  to  pass  a  legal  assess- 
ing ordinance,  if  the  first  ordinance  should  be  found  to  be 
illegal. 

Appeal  from  the  Common  Pleaa  Court  of  Muekingnm 
county. 

Wilson,  J. 

The  case  of  Willis  Bailey  against  the  city  of  Zanesville 
comes  into  this  court  on  appeal.  It  was  submitted  upon  an 
agreed  statement  of  facta.  The  statement  of  facts,  as  il 
comes  to  us,  is  in  the  form  of  a  6nding  of  facts  made  by 
the    judge   who   tried   the  case  in   the  court  below. 

The  plaintiffjin  his  petition, avers  that  he  is  the  owner  of  lot 
No.  37  in  the  city  of  Zanesville,  fronting  on  Maple  Avenue 
240  feet,  being  in  depth  500  feet  on  one  side  and  about  600 
feet  on  the  other,  containing  an  area  of  about  five  acres  of 
land;  that  this  lot  No.  37  is  appraised  for  taxation,  at  the 
sum  of  $9200;  that  on  March  14,  1892,  the  city  conn- 
cil  passed  a  resolution  to  improve  Maple  Avenue,  and  on 
August  12  following,  it  passed  the  improving  ordinance, 
specifying  the  manner  in  which  the  avenue  should  be 
improved.  On  September  12  succeeding,  it  passed  an 
assessiog  ordinance,  assessing  the  cost  of  this  improve- 
ment, except  two  per  cent,  thereof,  and  except  the  cost  of 
paving  between  the  railway  tracks,  and  the  cost  of  paving 
at  the  street  intersections,  upon  the  abutting  property 
on  the  avenue,  by  the  foot  front,  at  the  rate  of  $4.26  per 
foot;  that  under  this  ordinance,  it  assessed  plaintiff's  prop- 
erty for  $1001.37;  th^t  this  property  was  not  subdivided 
into  city  lots,  and  that  the  average  depth  of  city  lots  in  the 
neighborhood  was  about  148  feet,  and  that  the  average 
assessed  value   thereof   was   about   $9.36   per   front    foot. 
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He  aveiB  that  he  has  paid  1600.18  on  this  improvement, 
and  that  the  city  is  stiil  claiming  S400.  from  him  upon 
the  improvement,  under  the  assessment,  and  that  unleaa 
restrained  by  the  order  of  the  court,  the  eity  clerk  will 
certify,  as  he  may  under  the  ordinance,  to  the  auditor  of 
the  county,  the  amount  assessed  and  still  unpaid,  and  it 
may  be  collected  as  other  taxes  against  him.  He  avers 
that  he  has  paid  all  that  he  can  be  legally  assessed  for  on  this 
improvement,  and  asks  that  the  authorities  may  be  re- 
strained from  collecting  any  further  sum  from  him,  as  they 
threaten  to  do. 

The  city  answers,  denying  that  it  has  assessed  the  prop- 
erty beyond  the  limit  allowed  by  law,  and  says  that  the 
property  assessed  is  appraised  at  $9200,  and  the  assess- 
ment does  not  exceed  twenty-five  per  cent,  of  that  value; 
they  deny  that  this  lot  is  not  subdivided,  and  say  that  it  is 
a  lot  numbered  and  platted  according  to  the  plats  of 
the  city,  and  that  it  has  been  appraised  as  such.  They 
also  plead,  as  a  further  defense,  that  on  June  1,  1897, 
they  passed  a  re-assessing  ordinance,  finding  that  the 
first  assessment  was  not  legal,  and  that  they  then  appraised 
the  property  of  the  plaintiff  at  $17.04  per  front  foot,  and 
assessed  him  the  one  fourth  of  that  sum,  for  the  payment 
of  this  improvement. 

A  motion  was  made  and  sustained  in  the  court  below,  to 
strike  out  this  last  defense  from  the  answer.  That  motion 
was  not  argued  here,  and  this  court  has  not  found  it  neces- 
sary to  pass  upon  the  suflSciency  of  the  defense  as  a  plead- 
ing. We  have,  however,  considered  it  as  one  of  the  facts 
admitted  in  the  case,  and  have  applied  the  law  to  such  state 
of  facts. 

The  question  raised  here  involves  the  construction  of  sec- 
tions 2269  and  2270  of  the  Revised  Statutes  Section  2269 
reads, 

"In  making  special  assessments,  according  to  valuation, 
the  council  shall  be  governed  by  the  assessed  value  of  the 
lots,  if  the  land  is  subdivided  and  the  lots  are  numbered 
and  recorded;  but  if  the  lots  are  not  assessed  for  taxation,  or 
if  there  is  land  not  subdivided  into  lots,  the  council  shall 
fix  the  value  of  the  lots  or  the  value  of  the  front  of  snch 
land    to   the   nsbal    depth   of   lots,  by   the  average  of  two 
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blocks,  Done  of  whioh  shall  be  next  adjoining  on  either  side; 
and  if  there  are  no  blocks  so  adjoining,  the  council  shall  fix 
tbe  value  of  the  lota  or  lands  to  be  asifssed  so  that  it  will 
be  a  fair  average  of  the  assessed  value  of  other  lots  in  the 
neighborhood,  and  if  in  making  a  special  assessment  by  the 
foot  front — by  the  abutting  foot,  there  is  land  abound- 
ing or  abutting  upon  the  improvement  not  subdivided  into 
lots,  the  council  shall  fix  the  depth  of  such  lands  so  that  it 
will  be  a  fair  average  depth  of  the  lots  in  the  neighborhood, 
which  shall  be  subject  to  such  assessment.'^ 

Applying  this  statute  to  the  facts  in  this  case,  the  court 
below  found  that  this  lot  was  land  in  bulk.  The  parties 
here  have  agreed  to  this  as  a  fact  in  this  case,  notwith 
standing  the  contention  of  the  answer  that  it  is  not  land  of 
that  character,  and  if  that  fact  had  not  been  conceded  by 
the  city,  the  law  would  so  determine  it  under  the  authority 
of  the  case  of  Springer  v.  Avondale,  35  Obio  State,  625. 

The  doctrine  of  that  case  is,  in  determining  whether  a 
particular  parcel  of  real  estate  was  land  in  bulk,  within  the 
meaning  of  section  542  of  the  municipal  code  of  1869, 
which  is  section  2269  of  the  Revised  Statutes,  regard  must 
be  had  not  merely  to  the  recorded  plat  of  tbe  town,  but  to 
the  size  of  the  lots  generally  in  the  municipal  corporation; 
so  that,  as  matter  of  law,  it  must  be  decided  that  this  was 
land  in  bulk,  and  not  land  divided  into  lots,  because  the 
size  of  this  lot  is  not  the  size  of  lots  generally  in  tbe  city, 
or  in  the  neighborhood. 

The  city,  therefore,  had  in  this  case,  land  in  bulk,  upon 
which  it  was  authorized  and  empowered  to  levy  an  assess- 
ment, and  before  it  could  do  so,  either  according  to  the  ap- 
praised  value,  according  to  the  benefits,  or  according  to  the 
foot  front,  it  must  give  to  the  land  assessed,  a  lot  depth, 
and  that  lot  depth  must  be  what  the  average  lot  depth  is 
in  the  neighborhood.  And  after  they  have  thus  fixed  the 
taxing  district,  and  designated  the  land  which  may  be  as- 
sessed for  the  ^'mprovement,  it  never  having  had  an  assess- 
ed value  for  taxation,  it  must  give  it  a  value  for  taxation. 
It  is  required  to  do  that  in  order  that  the  limitation  of  sec- 
tion 2270  may  apply,  for  that  section  provides: 

"In  municipal  corporations  other  than  cities  of  the  first 
class,  or  in  incorporated  villages  in  counties   containing  a 
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oity  of  the  first  or  second  grade  of  the  first  class,  the  tax 
or  assesBment  specially  levied  and  assessed  on  any  lot  or 
land,  for  any  impiovement,  shall,  in  no  case,  amount 
to  more  than  twenty-five  per  centum,  of  the  value  of  the 
property,  as  assessed  for  taxation. '' 

The  laud  must  be  assessed  for  taxation  before  it  can 
determiued  whether  or  not  the  assessment  exceeds  the  limit 
which  is  prescribed  by  this  section.  Therefore,  it  was  the 
duty  of  the  council,  after  it  determined  the  depth  of  the 
lots  in  this  neighborhood  and  the  depth  of  the  land  which 
could  be  assessed*  out  of  this  land  in  bulk,  to  then  deter- 
mine  what  its  assessed  value  for  taxation  should  be.  The 
power  to  determine  the  assessed  value  is  not  arbitrary.  It 
must  in  every  instance,  whatever  the  method  of  assessment 
may  be,  be  uniform  and  equal;  in  other  words,  where  the 
land  is  in  bulk,  it  must  be  governed  by  the  assessed  value 
of  the  lots  in  the  blocks  on  the  sides,  or  if  there  are  no 
blocks  on  the  sides,  then  in  accordance  with  the  assessed 
value  of  the  lots  in  the  neighborhood.  The  council  is  not 
permitted  to  depart  from  this  rule  in  determining  the  value 
of  property  for  taxation.  It  would  not  be  equitable,  just, 
or  legal  to  determine  that  when  you  levy  an  assessment  by 
the  foot  front,  you  may  levy  it  upon  land  deeper  than  the 
lots  in  the  neighborhood  as  assessed  by  the  front  foot,  or 
that  you  may  value  it  at  a  price  above  the  average  price 
of  the  lots  in  the  neighborhood  as  assessed  for  taxation,  be- 
cause it  is  an  underlying  and  fundamental  principle  in  the 
exercise  of  the  power  of  assessment,  that  whatever  rule  it 
prescribed,  it  must  be  uniform,  equal  and  according  to  the 
benefits,   so  that  all  will  be  treated  alike  under  the  law. 

Before  tae  statute  was  in  its  present  form,  the  Supreme 
Court,  in  the  case  of  Cincinnati  v.  Oliver,  81  Ohio  State, 
371,  held, 

''The  limitation  upon  the  power  of  making  assessments 
contained  in  section  542  of  the  municipal  code,  is  appli- 
cable to  assessments  levied  upon  the  property  abutting  on 
the  improvement  in  proportion  to  its  frontage,  as  well  as  to 
assessments  levied  upon  such  property  in  proportion  to  its 
taxable  valuation.'' 

So  the  court  there  determined  that,  if  you  make  the  as- 
sessment according  to  the  valuation  or  according  to  the  foot 
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froDt,  the  power  of  the  couDcil  is  limited  bj  the  proviflion 
of  this  section.  And  in  the  body  of  the  opinion,  Judge 
White  BBjs:  *' The  mode  of  apportionment",  i.  e.,  whether 
thej  levy  by  the  foot  front  or  according  to  the  asBeesed 
valae,  or  according  to  the  benefits,  *Ms  not  the  means  in- 
tended for  ascertaining  the  extent  of  the  area  of  the  abnt- 
ting  property  sabject  to  assessment.  And  it  seems  to  us 
to  be  wholly  inadmissible  to  suppose  that  the  legislature 
intended  that  the  assessment  upon  the  same  tract  or  parcel 
of  land,  if  levied  according  to  its  taxable  valuation,  should 
be  limited  to  the  usual  depth  of  lots  by  the  average  of  the 
two  adjoining  blocks;  but  if  levied  by  the  frontage,  the  as- 
sessment should  extend  through  the  entire  tract  without 
reference  to  its  depth. '^ 

That  construction  of  the  statute,  he  says,  is  wholly  inad- 
missible, because  it  would  be  a  violation  of  every  principle 
which  should  govern  the  assessment  of  property. 

Now  with  this  view  of  the  law,  let  us  apply  it  to  the  facts 
in  this  case.  The  defendant,  the  city,  is  here  admitting 
that  the  average  depth  of  the  lots  in  that  neighborhood  is 
148  feet;  that  their  average  assessed  value  for  taxation  is 
$9.36.  Notwithstanding  these  admissions,  it  says  it  passed 
a  re-assessing  ordinance,  assessing  this  property  S17.04  a 
front  foot  and  200  feet  in  depth. 

Had  it  the  power  to  do  this?  It  appears  that  it  was  nec- 
essary to  assess  the  property  that  much,  in  order  to  make 
this  assessment  legal.  Is  not  this  the  exercise  of  an  arbi- 
trary power?  The  constitution  directs  the  legislature  to 
restrict,  not  to  enlarge  the  powers  of  assessment  by  mu- 
nicipal corporations,  and  all  the  provisions  of  the  statute  in 
that  behalf,  are  restrictive  in  their  nature,  not  enlarging, 
and  must  be  so  construed. 

When  the  city  passed  an  ordinance  assessing  the  land  in 
bulk  for  a  depth  greater  than  the  average  depth  of  the  lots 
in  the  neighborhood  and  for  an  amount  greater  than  the 
average  valuation  of  the  lots  in  the  neighborhood,  it  ex- 
ceeded its  legal  authority.  It  had  no  authority  in  law  to 
assess  this  property  at  a  valuation  greater  than  the  average 
valuation  of  the  Iota  in  the  neighborhood,  and  if  it  did  so, 
it  exceeded  its  authority,  and  its  ordinance  must  be  held 
void.      It    had    no   authority  in    law   to  assess  this  land  in 
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balk  for  a  depth  greater  than  tbe  depth  of  the  average  lots 
in  the  neighborhood,  and  when  it  did  so,  it  exceeded  ita 
autbority,  and  for  this  reason  also,  its  ordinance  is  void. 
We  have  reached  this  conclusion  after  a  careful  considera- 
tion of  Parmelee  v.  Youngstown,  43  Ohio  State,  161,  and 
Pindlay  v.  Prey,  51  Ohio  State,  390 

The  city  is  here  admitting  facts  which  show  that  if  it 
had  proceeded  with  its  assessing  ordinance  in  accordance 
with  tbe  law,  it  could  not  have  valued  this  property,  by  the 
foot  front,  for  a  sum  greater  than  S9. 86  per  foot.  It  ia 
admitting  that  the  plaintiflP  has  already  paid  on  the  im- 
provement, more  than  twenty-five  par  cent,  of  this  amount, 
and  notwithstanding  these  admissions,  it  is  claiming  the 
right  by  the  assessing  ordinance  which  we  find  to  be  il- 
legal, to  collect  from  him  the  further  sum  of  S400. 

We  concede  to  it  the  power  at  any  time,  to  pass  a  legal 
assessing  ordinance  when  the  first  is  found  to  be  illegal, 
but  in  so  doing,  it  must  be  governed  by  th<>  rules  laid 
down  in  the  statute;  it  must  appraise  this  lot  of  land  as 
other  lots  are  appraised,  so  far  as  the  value  is  concerned, 
and  it  must  assess  to  a  depth  as  other  lands  are  apseesed  in 
that  neighborhood,  and  when  it  has  passed  an  ordinance  in 
accordance  with  the  law,  it  is  authorized  to  assess  twenty 
five  per  cent,  of  the  appraised  value  for  taxation.  But  it  is 
admitting  a  state  of  facts  which  discloses  that  it  has  already 
collected  all  it  could  assess  under  the  law,  and  that  being 
true,  we  think  that  the  plaintiff  has  clearly  made  out  a  case 
in  equity,  which  will  justify  this  court  in  enjoining  the  city 
from  collecting  any  further  sum. 

Por  these  reasons,  tLe   decree    will    be    for   tbe    plaintiff 
accordingly. 


(Fourth  Circuit— Adams  Co., O.,  Circuit  Court,  April  Term, IfOO.) 

Before  Bussell,  Cherington  and  Sibley,  JJ. 

SARAH  M.  DARLINGTON  v.  JULIA  COMPTON  et  al. 


Will—DevUe  of  land  subject  to  reversion   to  devisee^ a   brother  in 

cote  of  death  toitlwut  heirs— Rights  of  reversioner— 

(1)    Where  one  seized  of  lands  In  fee  simple,   devises   them  to 

his  daughter,  but  also  provides  that  in   tbe   event   of  her 

death,    *'sbe   leaving  no   legal   heirB^\    tbe     property   so 

"willed  is  to  deicend  to  her  brothers  and  sisters**,  held: 
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First:  That  th«  daughter  named  took  the  entire  eitale  in  the 
lands  ddvised. 

Second:  That  during  her  life,  the  brothers  and  sisters,  or  their 
heirs  can  have  onl^  a  future,  oontingent  interest  in  these 
lands,  without  present  right  or  title  thereto. 

Action  to  quiet  title  involving  eonatructum  of  will — 
<2).  Where  such  devisee  is  in  possession  of  the  lands  devised, 
she  may  maintain  an  action  to  remove  a  cloud  upon  the 
title  thereto,  though  it  be  made  by  claim  asserted,  which 
involves  a  construction  of  the  provision  in  the  will  giving 
the  property  to  her. 

Same — Pleading  setting  out  wiW— 
(8).  Where  the  clause  in  dispute  is  set  out,  as  against  a  gen- 
eral demurrer,  the  petition  sufficiently  shows  a  cloud  upon 
the  plaintiff's  title  by  stating  that  the  defendants  claim  an 
interest  in  the  lands  devised,  adverse  to  her  right  under 
that  item  of  the  will. 

Error  to  the  Court  of  Common  Pleas   of  Adams  county. 

Sibley,  J. 

This  was  an  action  in  the  common  pleas  court  for  Adams 
county,  to  remove  a  cloud  from  the  title  to  certain  lands 
described  in  the  petition,  that  the  plaintiff  avers  ownership 
of,  in  fee  simple,  and  of  which  she  holds  possession.  Other 
allegations  are,  that  this  title  was  derived  from  her  father, 
Q.  D.  Darlington,  deceased,  by  virtue  of  item  four  of  his 
last  will,  which  is  stated  to  have  been  duly  proved,  said  item 
being  fully  set  nut  as  follows: 

''I  will  and  bequeath  to  my  daughter  Sarah  Margaret 
Darlington,  the  one-half  of  the  farm  I  now  live  on  in  Ash- 
more's  survey  1947,  adjoining  West  Union,  the  line  of 
division  to  be  run  so  as  to  include  the  little  field  across  the 
road  between  the  Pikes,  or  include  it  in  half  the  farm. 
Also,  my  piesent  residence,  with  the  yard  and  garden  as 
now  inclosed,  including  my  dwelling  house  and  outhouses, 
with  all  the  household  furniture,  beds,  bedsteads  and  bed- 
ding, cupboard  and  cupboard  furniture,  stoves  and  kitchen 
furniture,  bureaus,  book-case  and  all  books,  all  property  in 
the  cellar  and  smoke-house,  and  all  other  household  furni- 
ture. Also  one-half  of  the  farming  utensils.  Also  the 
tract  of  land  east  and  north  of  the  county  road  leading  from 
West  Union  by  Layman  Spohn's,  bounded  by  the  county 
road  and  the  lands  of  Layman  Spohn,  Sam.  Wright,  and  F. 
Seaman.  Also  fifteen  hundred  dollars  in  cash.  Also  lots 
Nos.  9  and  10  in  Darlington's  Addition  to  the  town  of 
West  Union — a  cow  and  the  poultry. 
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"In  the  event  of  Sarah  Margaret's  death,  she  leaving  no 
legal  heirs,  then  and  in  that  case  the  property  above  willed 
is  to  descend  to  her  brothers  and  sisters." 

It  also  is  alleged  that  the  defendants  named  include  all 
those  who  now  would  take  under  said  item  of  said  will,  in 
the  contingency  provided  for  by  its  last  clause.  Then  fol- 
lows the  averment  that  '^said  defendants  claim  an  interest 
in  said  premises  adverse  to  plaintiff's  right  under  and  by  vir- 
tue of  the  fourth  item  of  said  G.  D.  Darlingtons'  last  will, 
a  copy  of  which  is  above  set  out.  But  said  plaintiff  denies 
that  said  defendants,  or  either  of  them,  have  any  valid  in- 
terest therein,  yet  defendant's  claim  thereto  creates  and  is 
a  cloud  upon  plaintiff's  title  to  said  property".  The  peti- 
tion concludes  with  a  proper  prayer  for  relief. 

A  general  denurrer  was  interposed,  sustained,  and  ex- 
ception to  the  ruling  thereon  made.  The  plaintiff  not 
wishing  further  to  plead,  judgment  on  the  demurrer  was 
entered  in  favor  of  the  defendants.  To  reverse  that,  error 
is  prosecuted  to  this  court. 

Two  questions  are  presented  by  the  record  before  us. 
One  relates  to  the  rights  of  the  parties  under  the  will,  and 
the  other  to  the  sufficiency  of  the  petition  in  alleging  the 
''claim''  of  the  defendants.  These  I  will  consider  in  the 
order  stated. 

I.  A  true  reading  of  the  item  from  the  will  of  G.  D. 
Darlington,  seems  to  be  quite  clear.  In  argument,  the 
contention  for  the  defendants  was,  that  by  the  devise  to  her 
the  plaintiff  took  only  a  life  estate  in  the  lands,  while  the 
remainder  in  fee  is  vested  in  them.  But  this  we  think  is 
wholly  untenable.  The  devisor  says —  **I  will  and  be- 
queath to  my  daughter",  naming  her,  this  property.  That 
was  sufficient  to  pass  an  estate  of  inheritance,  and  standing 
alone  would  be  given  such  effect,  without  reference  to  our 
statute.  (Smith  v.  Berry,  8  Ohio,  365;  Thompson  v. 
Hoop,  6  Ohio  St.,  481).  This  is  emphasized  evidently  by 
section  5779,  Revised  Statutes,  which  requires  that  every 
devise  of  lands  ''be  construed  to  convey  all  the  estate  of 
the  testator  therein,  which  he  could  lawfully  devise,  unleAS 
it  shall  clearly  appear  by  the  will"  that  he  "intended  to 
convey  a  less  estate'V 

There  is  no  suggestion  here  that  the  plaintiff  was  not   to 
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take  the  fee,  unlefls  found  in  the  last  claaee  of  item  four, 
providing  to  whom  tbe  lands  shall  go,  in  case  she  dies 
''leaving  no  legal  heirs'*.  That,  therefore,  furnishes  the 
sole  basis  for  the  defendants'  claim.  But  it  cannot  be 
given  the  effect  for  which  they  contend.  The  law  is  settled 
in  Ohio  on  that  proposition.  The  principle  established  io, 
that  the  'limitation  over  does  not  refer  at  all  to  the  quant- 
ity of  the  estate  before  devised'',  but  ' 'simply  designates 
the  contingency  on  the  happening  of  which  that  estate, 
whatever  was  its  quantum",  shall  pass  over  to  others — in 
this  instance  to  the  brothers  and  sisters.  The  will  is  to  be 
read,  therefore,  exactly  as  it  would  be  if  the  devise  had 
been  to  the  plaintiff,  her  heirs  and  assigns  forever.  Con- 
sequently the  defendants  can  have  no  present  right  in  or 
title  to  these  lands.  Their  only  interest  in  them  is  future, 
contingent,  and  by  way  of  executory  devise.  (Niles  v. 
Gray,  12  Ohio  St.,  320;  Durfee  v.  MacNeil,  58,  Ohio  St.. 
238;  Thompson  v.  Hoop,  6  Ohio  St.,  481.) 

II.  The  view  taken  of  the  will,  makes  it  necessary  to  de- 
termine whether  or  not,  as  against  a  general  demurrer,  the 
petition  so  alleges  the ''claim'*  of  the  defendants  as  to  show 
a  cloud  upon  the  plaintiff's  title. 

Our  two  greatest  writers  upon  equity  jurisprudence  very 
fully  consider  chancery  powers  in  cases  of  bills  quia  timet, 
bills  of  peace,  and  suits  to  remove  a  cloud  from  title. 
(2  Story's  Equity,  Chapters  21,  22;  1  Ibid,  sections  700, 
711a,  12th  edition;  1  Pomeroy's  Equity,  243,  3  Ibid,  429, 
435.) 

This  action  is  of  the  latter  class,  respecting  which  juris- 
diction is  held  to  be  "inherent  in  courts  of  equity". 
(Holland  v.  Challen,  110  U.  S.,  16).  Speaking  generally, 
the  right  to  relief  may  be  said  to  depend  upon  title  and 
possession  in  the  plaintiff,  and  some  claim  by  the  defendant 
adverse  to  that  title.  The  precise  matter  now  to  be  consid- 
ered is,  whether,  beyond  the  allegations  that  such  claims 
are  made,  a  party  must  go  in  order  to  show  a  right  to  relief. 

How  this  would  be  on  a  motion  to  make  the  petition 
more  definite  and  certain,  is  not  before  us,  and  we  therefore 
forbear  to  decide.  But  that  it  is  suflScient  as  against  a 
general  demurrer,  appears  to  be  reasonably  certain.  An 
early  case  is  clearly  in  point.     As  tbe  report  states  "it  was 
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a  bill  in  chancery  asserting  that  the  claimant  held  the  legal 
title  to  certain  lands,  and  was  in  possession,  and  that  the 
respondents  pretended  a  claim  to  the  same  lands/*  Ac- 
cording to  the  opinion  bj  Lane,  J.,  the  court  held  that 
*^he  who  is  in  p3S8esBion  of  land,  and  having  a  legal  title, 
may  call  upon  any  pretending  a  claim  to  come  forward  and 
assert  it'*;  and  on  this  ground  they  granted  the  relief 
sought.  (Douglas  v.  Scott,  5  Ohio,  194,  19o).  Taking 
that  as  law,  the  petition  here  is  manifestly  good.  This 
conclusion  is  supported  also  by  a  late  case.  It  was  an  ac- 
tion in  foreclosure,  and  involved  a  construction  of  section 
5006,  Revised  Statutes,  which  authorizes  ''any  person  to 
be  made  a  defendant**,  in  an  action,  ''who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff.^*  Un- 
der this  provision,  it  was  held  that  a  plaintiff  is  not  required 
to  set  forth  either  the  nature  of  or  the  faces  constituting 
the  claim  of  another  lienholder  whom  he  has  brought  in, 
in  order  to  a  decree  barring  the  latter,  if  he  fails  to  answer. 
It  is  enough  to  make  him  a  party,  and  allege  that  he  had 
or  claimed  some  interest  in  or  lien  upon  the  premises  in 
controversy.  (Winemiller  v.  Laughlin,  51  Ohio  St.,  422). 
Obviously,  on  principle,  the  interpretation  given  section 
5006,  should  apply  to  5779,  under  which  this  suit  is 
brought.  It  givfs  a  right  of  action  to  one  in  possession  of 
"real  property,  against  any  person  who  claims  an  estate  or 
interest  therein,  adverse  to  him.**  Now,  if  in  the  one  case 
it  is  not  necessary  to  set  out  the  nature  of,  or  facts  consti- 
tuting the  alleged  "claim",  in  order  to  put  a  defendant  in 
default,  and  so  entitle  the  plaintiff  to  a  decree  against  him, 
pro  confesso,  how  can  it  be  in  the  other?  On  the  point  in 
discussion,  we  are  unable  to  perceive  any  valid  ground  of 
distinction  between  them.  By  fair  analogy,  therefore,  this 
holding  of  the  supreme  court  becomes  decisive  here. 

The  defendants  relied  in  argument  on  OoUins  v.  Collins, 
(19  Ohio  St.,  468).  But  as  we  conceive  it  wholly  fails 
them.  On  a  demurrer  to  the  petition  in  that  case,  two 
propositions  were  decided.  One  was,  that  as  it  affirmative 
ly  appeared  that  the  defendants  had  no  present  or  certain 
interest  in  the  lands  involved  in  the  controversy,  an  action 
to  quiet  title  would  not  lie.  The  other  that  aside  from 
this,  the  only  question  left  related  to  the  construction  of  a 
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will,  upon  which  no  traat  arose,  and  so  was  not  within  the 
jurisdiction  of  the  court.  By  force  of  an  amendnient,  how- 
ever, since  niade  to  section  6779,  Bevised  Statutes,  the  first 
point  decided  has  ceased  to  be  law;  as  the  decision  now  is 
that  it  is  not  a  requisite  to  relief  of  the  nature  here  sought, 
that  the  adverse  claim  ^'should  relate  to  or  affect  the  right 
of  present  po8ses8ion'\     (Khea  v.  Dick,  34  Ohio  St.,  420.) 

The  second'  point  falls  with  the  other,  in  cases  under  the 
new  statute,  and  the  effect  to  be  given  to  the  decision  in 
Niles  V.  Gray  (12  Ohio  St.,  320),  approved  in  Khea  v. 
Dick,  supra.  The  fact  therefore,  that  in  order  to  obtain 
relief  of  the  character  prayed  for  in  this  suit,  a  will  creat- 
ing no  trust  must  be  construed,  can  neither  affect  the  juris- 
diction nor  debar  the  party  relying  upon  the  testament  from 
a  judicial  determination  of  his  rights.  Section  5779,  as  it 
now  stands,  is  to  be  regarded,  say  the  supreme  court,  as 
designed  to  promote  a  beneficial  and  enlightened  policy, 
which  is  to  be  received  with  favor.  It  also  is  declared  to 
be  highly  desirable  that  land  should  be  freed  from  the  sus- 
picion even,  of  unsubstantial  claims,  because  however  ill 
founded,  they  affect  the  value  of  property  when  on  sale. 
Hence,  where  a  right  to  open  a  road  had  terminated,  and 
the  proceeding  therefor  became  null,  it  was  nevertheless 
held  that  the  landowner  might  maintain  an  action  to  vacate 
it,  as  a  cloud  upon  his  title.  (Lowmiller  v.  Fonser,  52 
Ohio  St.,  128).  It  is  difficult  to  see  how  a  ''claim"  shown 
to  be  void  by  the  facts  alleged,  is  sufficient,  if  the  aver- 
ments made  in  this  case  are  not.  But  however  that  may 
be,  the  exact  point  as  to  the  pleading  has  been  adjudicated 
under  a  statute  which,  like  ours,  gives  the  owner  of  lands 
an  action  '* against  another  who  claims  title  ot  interest  ad- 
verse to  him."  The  decision  upon  this  act  was  that  it  is 
''sufficient  to  aver  that  the  defendant  claims  some  interest 
or.  title,  or  pretended  interest  or  title,  adverse  to  complain- 
ant, without  stating  what  the  title  is."  Reynolds  v. 
Craw.  Bank  112  U.  S.,  405;  Jeffersonville,  etc.,  B.  B.  Co. 
V.  Oyler,  eCInd.,  383.) 

The  conclusions  stated  determine  the  questions  in  the 
case,  and  compel  ui  to  hold  that  the  learned  court  below 
erred  in  sustaining  the  demurrer  to   the   petition.     Oonse- 

[OOPTBICHT.    l90Qt    BT  OAML  ••  JApJik  ] 

rou  20-^18 


248  CIRCUIT  COURT  OF  OHIO.  vol.  20 

Lynch  v,  Th«  0.,  C,  C.  A  St.  L.  Rj?.  Co. 

qaeotlj  the  judgment  must  be  reversed,  and  the  cause  re- 
manded. 

JET.  Scott^  and  F.  Z>.  Bayliss^  for  Plaintiff. 

W,  (7.  Coryell^  and  Blair  &  Mahaffey,  for   Defendants. 


(Third  Clronit— Hardin  Co.,0., Circuit  Court— Oct.  Term,  1899.) 

Before  Price,  Norris  and  Day,  J  J. 
LAVINA  LYNCH  v.  THE  C,  C,  C.  A  ST.  L.  RY.  CO. 

If^ury  at  R.  R,  croising^LtabUity  of  railroad^ 
(1).    A  railway  corporation,  as  owner  merely  of  abnttins:  lota 
and  lands  in  a  manlcipal  corporation.  Is  not  liable  for   an 
injury  to  person  or  property  resulting  from  a  defective  side- 
walk maintained  on  the  street  crossing  its  right  of  way. 

Same^^^Oroiging"  an  meant  in  nee.  3i24  E,  S*  defined-— 
<2).  Under  the  proyisions  of  S9c.  8324,  B.  8.,  such  corporation 
is  liable  for  all  damages  sustained  in  person  or  property  in 
any  manner  by  reason  of  the  want  or  insufflQienoy  of  a  cross- 
ing over  its  railway  track  or  tracks.  The  word  "crossing*'  in 
said  section  is  used  in  a  limited  or  restricted  sense, and  in- 
cludes only  that  part  of  the  structure  immediately  over  and 
across  the  railway  tracks,  and  sufficient  space  on  either 
side  thereof  to  make  a  sufficient  and  safe  way  over  such 
tracks. 

Pleading -~In$uffleieney  of  petition^ 
iB).    Where  the  petition  does  not  state  a  cause  of  action  against 
the  defendant,  it  is  not  error  for  the  court  to  refuse  to  receive 
evidence  offered  by  the  plaintiff  on    the   trial   or   to   give 
Judgment  for  the  defendant  on  the  pleadings. 

Error  to  the  Court  of  Oommun  Pleas  of  Hardin  county. 

Day,  J. 

The  plaintiff  predicates  her  right  of  recovery,  in  this  case, 
upon  the  provisions  of  section  8824,  Revised  Statutes, 
which  imposes  several  duties  upon  railroad  companies  at 
public  crossings,  and  among  other  things  provides  as  fol- 
lows: «  «  «  '*and  before  operating  such  road  shall 
cause  to  be  maintained  at  every  point  where  any  public  road, 
street,  lane  or  highway  used  by  the  public,  crosses  such 
railroad,  safe  and  sufficient  crossings,  «  e  «  ^j^^^  gQ^ii 
company  or  person  shall  be  liable  for  all  damages  sustained 
in  person  or  property  in  any  manner  by  reason  of  the  want 
or  insufficiency  of  any  ♦  ♦  ♦  crossing,  •  *  *  or 
any  neglect  or  carelessness  in  the  construction  thereof,  or 
in  keeping  the  same  in  repair,  etc.*' 
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The  petition  first  filed,  alleged  that  the  defendant  com- 
pany maintained  a  defective  croaaing,  or  sidewalk,  over  its 
railroad  in  the  village  of  Mt.  Victory,  Hardin  county,  in 
May,  1897,  at  a  point  where  the  railroad  crosses  a  street  of 
said  village.  That  the  railroad  company  negligently  and* 
carelessly  suffered  said  sidewalk  or  crossing  to  decay  and 
become  in  a  condition  of  disrepair,  so  that  it  was  insufficient 
and  unsafe,  aa  a  crossing;  and  that  on  that  day,  the  plaint- 
iff, while  lawfully  traveling  on  said  highway,  walked  on 
said  sidewalk  or  crossing,  and  without  fault  on  her  part  was 
seriously  injured  and  permanently  disabled,  to  her  damage- 
$5,000,f  >r  which  sum  judgment  is  prayed.  An  answer  was- 
filed  denying  negligence  on  the  part  of  the  railroad  com- 
pany, and  alleging  negligence  of  plaintiff,  contributing  to 
her  own  injury.  A  reply  denied  contributory  negligence  of 
plaintiff  and  prayed  as  in  the  petition. 

The  alternative  character  of  the  averment  in  the  petition, 
that  the  accident  and  injury  occurred  on  the  crossing  or 
sidewalk,  left  the  precise  place  of  the  accident  uncertain;, 
but  an  amendment  to  the  petition,  setting  out  the  precise 
point  of  the  casualty,  makes  it  absolutely  certain  the 
plaintiff  was  not  injured  at  a  crossing  over  the  railroad 
track  or  tracks,  but  was  injured  on  a  sidewalk,  some  dis- 
tance from  the  railroad  tracks,  and  at  a  point  very  near  the 
north  line  of  the  railroad  company's  right  of  way.  With 
the  certainty,  supplied  by  the  amended  pleading,  that  the 
scene  of  the  accident  and  injury  was  not  upon  the  crossings 
over  the  tracks  of  the  railroad,  but  upon  a  sidewalk  some 
distance  from  the  tracks,  the  cause  came  on  for  trial, 
whereupon  the  court,  on  motion,  excluded  all  evidence  on 
the  part  of  paintiff  offered  to  maintain  the  plaintiff's  conten-. 
tion;  and  also,  on  motion,  gave  judgment  on  the  pleadings 
in  favor  of  the  defendant,  dismissing  plaintiff ^s  petition  and 
requiring  her  to  pay  the  costs. 

The  plaintiff  prosecutes  error  here,  and  assigns  the  action- 
of  the  lower  court  as  erroneous. 

If  the  plaintiff  in    the   petition   and    amendment    thereto, 
has  stated  a  good  and  sufficient  cause  of  actioL,  making  the 
defendant  railroad  company  liable  for  an    injury    resulting: 
from  the  company's  negligent  breach  of   duty    to  plaintiff, 
then  the  summary    disposition    of   the  case  by    the   lower 
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court  was  unwarranted,  and  must  of  neceasity  be  reversed. 
It  would  be  otherwise,  however,  if  the  petition  showed  no 
liability  of  the  railway  company. 

It  has  been  held  by  this  court,  reported  in  the  6  Circuit 
Court  Reports,  566,  that  there  is  no  duty  resting  on  an  abut- 
ting land  or  lot  owner,  to  keep  a  street  in  a  safe  condition  for 
the  public  travel,  and  that  such  owner  is  not  liable  for  an  in- 
jury resulting  from  a  defective  sidewalk,  even  though  such 
owner  omitted  and  neglected  to  keep  the  same  in  repair. 
That  duty  is  cast  upon  the  municipal  corporation  in  which 
the  defective  walk  is  situate,  and  the  corporation,  if  negli- 
gent, is  liable  for  such  injury.  Of  the  same  import  and  in 
furtherance  of  the  doctrine,  is  the  58  Ohio  St.,  56,  where 
it  is  held;  that  a  municipality  cannot  recover,  from  a  lot 
owner,  indemnity  on  account  of  a  judgment  recovered 
against  it,  for  injuries  occasioned  by  such  owner's  active 
negligence  in  the  construction  of  the  walk. 

So  it  seems  to  be  definitely  settled  as  the  law  of  this 
state,  that  no  recovery  can  be  had,  in  favor  of  any  one, 
against  an  abutting  owner  on  account  of  a  defective  side- 
walk. The  rule  is  different,  however,  in  the  case  of  a  de- 
fective crossing  over  a  railroad;  for  section  3324,  Revised 
Statutes,  expressly  provides,  in  such  case,  that  the  railway 
company  shall  be  liable.  The  important  question,  there- 
fore, in  this  case  is:  Did  the  accident  occur  by  reason  of  a 
defective  sidewalk,  or  on  account  of  a  deficient  crossing:  or 
rather,  was  the  immediate  place  of  the  accident  on  a  cross- 
ing or  on  a  sidewalk? 

Section  3824,  Revised  Statutes,  requires  a  railway  com- 
pany to  construct'* safe  and  suflScient  crossings'*, and  makes 
the  company  liable  ''for  all  damages  sustained  in  person  or 
property  in  any  manner,  by  reason  of  the  want  or  unsuffi- 
ciency  of  any  such  *  *  •  crossing*  \  while  section 
3337-3  makes  it  the  duty  of  such  .  company  to  construct 
"crossings"  and  also  "sufficient  sidewalks  on  both  sides  of 
the  intersected  strf3et" :  but  does  not  impose  liability  for  dam- 
ages resulting  from  omission  to  construf^t,  sidewalk  or  for  in- 
flufiSciency  of  construction.  From  a  reading  of  the  two  sec- 
tions, it  seems  apparent  it  was  the  legislative  intent  to  dis- 
tinguish, if  that  was  necessary,  between  a  crossing  and  a 
sidewalk.     The  two  are  not  treated    as   identical,    but   as 
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entirely  distinct.  Crossings,  only,  is  referred  to  in  the  one 
section,  while  crossings  and  also  sidewalks,  are  mentioned 
in  the  other,  from  which  fact,  and  from  other  considera- 
tions suggested  on  a  reading  of  this  part  of  the  railway 
statutes,  we  conclude  the  word,  ^'sidewalk,"  is  used  in  its 
broadest  and  most  general  sense,  while  the  word  ''crossing,'* 
is  used  in  a  limited  and  restricted  one,  and  was  intended  to 
include  only  that  part  of  the  structure  immediately  over 
and  across  the  railroad  track  or  tracks,  and  sufficient  space 
on  either  side  to  make  a  proper  and  sufficient  way  across 
juch  track  or  tracks.  If  this  is  correct  it  would  seem  to 
follow  that  all  of  the  structure,  other  than  the  immediate 
•crossing,  would  be  sidewalk,  while  only  that  part  immediately 
over  and  across  the  tracks  would  be  crossing,  within  the 
meaning  of  section  3324,  Revised  Statutes. 

If  this  reasoning  is  not  at  fault,  then,  in  view  of  the  de- 
cisions noticed,  to  entitle  the  plaintiff  to  recover;  to  enable 
her  to  state  a  cause  of  action  for  damages  against  the  rail- 
way company  in  this  case,  it  would  be  necessary  for  her  to 
«bow  in  her  petition  and  prove  on  the  trial,  that  the  acci- 
dent and  injury  to  her  occurred  on  the  crossing — on  the 
structure  immediately  over  the  railroad  tracks,  and  was 
occasioned  by  the  failure  to  maintain  there  a  sufficient  and 
safe  crossing.  This  was  not  done;  and  on  the  contrary,  the 
amendment  to  the  petition  stating  the  precise  point  where 
the  accident  occurred,  as  I  have  said,  makes  it  absolutely 
<3ertain  the  injury  was  not  occasioned  on,  or  by  reason  of 
an  unsafe  crossing  maintained  by  the  defendant  company, 
but  that  it  did  occur  on  and  by  reason  of  a  defective  side- 
walk, for  which  the  defendant  company,  as  abutting  owner 
merely,  was  and  is  not  liable. 

The  petition,  with  the  amendment,  did  not  slate  a  cause 
of  .action  against  the  defendant;  and  it  was  not  error  for  the 
court  to  decline  to  receive  evidence  offered  on  the  trial,  nor 
io  give  judgment  for  defendant  on  the  pleadings.  The 
Judgment  is  affirmed  with  costs. 
Phil.  M.  Crow,  for  Plaintiff. 
^Oeo,  E.  Crane,  for  Defendant. 
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Before  Smith,  Swing  and  Giflen,  J  J. 
JONAIHAN  HAMILTON  v.  SCOTT  BONHAM. 

Administrator— Sale  of  personalty  on  eredit— Power  to  reject  notes^ 

properly  secured— 

(1).  Where  credit  is  offered  to  prospective  purchasers  at  a  sale 
of  personalty  belonging  to  an  intestate,  the  administrator 
cannot  arbitrarily  and  at  his  pleasure  reject  notes  t^ndered^ 
to  him  upon  which  are  the  names  of  sureties  who  have  aU 
the  qualifications  required  by  the  statutes;  but  if  his  deci- 
sion as  to  the  qualifications  of  the  sureties  is  made  in  goodi 
faith  and  with  due  caution,  it  should  stand. 
Same— Proof  of  eufflciency  of  surety  competent— 

(2).     In  a  suit  by  the  purchaser  for  the  possession  of   property 
thus  offered  for  sale,  it  is  error  for  the  trial  court  to   refuse- 
to  permit  the  offering  of  testimony    tending   to    show    that: 
the  sureties  had  all  the  qualifications  required  by  the  stat- 
utes. 
Same—  Question  for  jury^~ 

(3).  Where  it  is  in  dispute  whether  the  property  was  actually 
struck  off  to  the  intended  purchaser,  'that  question  Bhould 
be  given  to  the  jury  for  determination,  and  not  decided  by 
the  trial  judge  in  an  instructed  charge  for  the  administra- 
tor. 

Error  to  the  Court  Common  Pleas  of   Hamilton    county. 

Smith,  J. 

The  original  action  was  one  in  replevin,  bronf[ht  by 
Hamilton  against  fionbam,  to  recover  the  possession  of  cer- 
tain articles  of  personal  property  of  which  plaintiff  alleged 
that  he  was  the  owner,  and  that  he  was  entitled  to  the  im- 
mediate possession  of  the  same,  but  that  the  defendant  nn- 
lawfully  kept  him  out  of  the  possession  thereof.  All  of  thesa 
allegations  were  denied  by  the  defendant. 

The  ground  upon  which  the  plaintiff  based    his   right    to 
recovery  was  this:  Mr.  Bonham    was    the    administrator    of' 
the  person  who  at  his  death  was  the  owner  of  the  goods   in. 
question.     He,  as  such  administrator, advertised  to  Bell  them 
at  public  sale      The  advertised  terms  were, that  the  purchaser 
of  property  on  sales  of  $H  and  upwards  was  to  have  a  credit: 
for  nine  months  on  the     purchase    giving   notes    with    two^ 
good  sureties.     At  such  sale  the  plaintiff   was   the    highest 
bidder,having  bid  for  the  goods  a  lump  sum  of  {3,600.  The 
evidence  of  one  witness  for  plaintiff    (perhaps    the    plaintiff' 
himself)  was,  that  the  same  were  struck  off  to  him    by    Mr. 
Bonham  at  his  bid.     Mr.  Bonham,  who  was  called    by    the 
plaintiff  as  a  witness   for  him,  testified  that  he  accepted  ibfr 
bid  on  the  condition  that  the   plaintiff   wonld   furnish    him> 


woL.  20  CIRCUIT  COURT  OF  OHIO.  25« 

Jonolhan  Hamilton  v^  Soott  fionham. 


■secarity  aa  he  required,  and  if  bo  the  sale  would  besatisfact- 
orj,  and  if  not,  that  he  woald  proceed  with  the  sale  the  next 
day.  The  plainti£F  on  the  aaoae  day  did  tender  notes  in  dae 
lorm  for  the  amonnt  of  his  bid,  signed  by  himself  and  four 
•sureties,  aW  tiK>8e  notes  were  delivered  to  Mr. .  Bonham, 
and  taken  by  him  for  examination  as  to  the  safficienoy  of 
the  sureties;  and  not  being  satisfied  therewith,  the  adminis- 
trator notified  the  plaintifF  that  the  sale  was  off,  he  not  ap- 
proving the  secarity  offered,  after,  as  he  testified,  a  careful 
examination  made  by  him  as  to  the  financial  condition  of 
such  sureties.  Those  notes  still  remain  in  the  hands  of  the 
•administrator,  but  there  is  uo  question  but  that  he  has  always 
been  willing  to  return  them,  and  on  one  occasion,  perhaps, 
sent  them  to  the  attorney  of  plaintiff,  who  at  once  returned 
them  to  him.  The  administrator  refusing  to  deliver  the 
goods  to  the  plaintiff,  he  proceeded  to  replevy  them. 

On  the  issues  raised  by  the  pleadings,  the  case  was  tried 
in  the  common  pleas  court,  evidence  having  been  submitted 
by  both  parties.  At  the  conclusion  of  the  testimony  the 
jury  was  instructed  by  the  court  to  return  a  verdict  for  the 
defendant,  which  was  done,  assessing  the  value  of  the  goods 
at  $6,823.24.  To  this  action  of  the  court,  the  plaintiff  ex- 
cepted and  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court  and  judgment  entered  upon  the  verdict, 
to  which  exception  was  taken  and  a  bill  of  exceptions  allowed 
containing  all  of  the  evidence  given,  with  exceptions  to  the 
rulings  of  the  couit  as  to  the  rejection  of  evidence  and  to 
the  giving  and  refusing  of  certain  charges,  and  plaintiff  now 
eeeka  the  reversal  of  the  judgment  for  alleged  error  in  those 
rnlings. 

The  principal  question  presented  in  the  case  is  this: 
Whether,  when  the  administrator  of  an  estate,  at  a  pnblie 
eale  of  the  goods  of  his  intestsrte,  strikes  off  property  to  the 
highest  bidder*  and  such  person  in  due  time  tenders  to  the 
administrator  notes  in  due  form  for  the  purchase  price,  ex- 
ecuted by  the  purchaser  and  at  least  two  sureties  qualified 
as  provided  in  section  4953,  the  administrator  has  the  abso- 
lute right  to  refuse  such  note  and  decline  to  deliver  the  pro- 
perty ao  struck  off  to  such  person  as  the  highest  bidder. 

It  may  be  that  in  this  case,  as  is  claimed,  on  the  evi- 
dence it  was  not  dlear  thKt  the  property  in  question  was  struck 
•down  to  the  plaintiff  at  his  bid,  and  therefore  that  for   thia 
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reasoD  the  court  waa  authorized  to  iustrncl  the  jury  to  6nd 
for  the  defendant.  But  some  of  the  evidence  of  the  plaint- 
iff was, that  the  property  was  in  fact  struck  off  to  plaintiff  by 
the  administrator,  and  though  there  was  evidence  which  may 
have  tended  to  contradict  this,  it  was  not  for  the  court,  in 
charging  the  jury,  or  in  instructing  them  to  find  for  the  de- 
fendant, to  decide  this  disputed  question  of  fact;  but  he 
should  have  submitted  it  to  the  jury  for  its  decision,  and  if 
this  waa  the  only  question  in  the  case,  the  judgment  should 
be  revetsed  on  this  ground. 

As  to  the  question  of  the  absolute  right  of  an  administra-- 
tor  to  decline  notes  so  offered,  and  therefore  rightly  to  put 
an  end  to  any  claim  of  the  purchaser,  we  know  of  no  deci- 
sion in  this  state.  The  sections  of  the  statutes  which  bear 
upon  it  are  these:  Section  6080,  Revised  Statutes,  provides 
for  the  credit  of  nine  months;  and  6082  provides  that  ''notes 
or  bonds  with  two  or  more  approved  sureties  shall  in  all 
cases  of  sale  on  credit,  be  taken  by  the  executor  or  adminis* 
trator;'^  and  section  6088  provides  that  the  administrator 
shall  not  be  responsible  for  any  loss  happening  by  the  insol* 
vency  of  the  purchaser  at  such  sale  or  his  sureties,  if  satis- 
factory evidence  is  adduced  that  the  administrator  has  pro- 
ceeded with  due  caution  in  taking  security  and  has  used  due 
diligence  to  collect  the  notes  or  bonds;  and  section  4953 
which  provides  as  to  the  qualification  of  sureties  in  cases 
under  part  3  of  the  revision  is  as  follows:  ''Sureties  must 
be  residents  of  this  state  and  worth  in  the  aggregate  double 
the  sum  to  be  secured,  beyond  the  amount  of  their  debts, 
and  have  property  liable  to  execution  in  this  state  equal  ta 
the  sum    to  be  secured.'^ 

We  think  it  is  apparent  from  the  bill  of  exceptions  and 
the  rulings  of  the  court  as  therein  set  fortb,that  it  proceeded 
upon  the  idea  that  the  administrator  had  the  absolute  right 
to  reject  any  notes  or  bonds  tendered  to  him  by  the  person 
to  whom  the  goods  were  struck  off,  although  the  sureties 
thereon  were  two  or  more  in  number,  residents  of  the  state, 
haying  in  fact  all  of  the  qualifications  required  by  the  stat- 
ute, and  abundantly  able  to  pay  the  amount  of  the  purchase 
price,  if  he  did  not  see  proper  to  approve  the  notes  so  offered. 
This  we  think  is  apparent  from  the  fact,  that  while  Mr. Bon- 
ham, the  administrator,  called  as  a  witness  by  the  plaintiffi 
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was  allowed  oo  crossrezaminatioD  to  testif j  as  to  the  efforts 
naade  by  biaa  to  ascertain  the  financial  condition  of  the  sur- 
eties on  the  notes  tendered  and  in  fact  delivered  to  him  for 
the  purchase  price  and  to  show,  bis  diligence  and  good  faith 
in  doing  so,  yet  the  court  refused  to  allow  any  other  witness 
to  testify  as  to  the  qualiBcations  of  the  sureties  thereon, 
tbough  the  plaintiff  plainly  and  explicitly  offered  to  prove 
that  they  bad  all  the  qualidcations  required  by  the  statute, 
and  that  one  of  them  was,  at  the  time  of  the  giving  of  said 
notes,  the  owner  of  real  estate  in  Hamilton  couuty,  Ohio, 
subject  to  execution, of  the  value  of  $45,000  over  and  above 
all  of  his  liabilities,  and  that  two  other  of  said  sureties  were 
worth  not  less  than  $6,000,  subject  to  execution. 

We  are  of  the  opinion  that  unless  the  law  confers  upon  the 
administrator,  the  absolute  right  to  reject  notes  so  tendered, 
and  witbout  any  reference  to  the  question  whether  the  re- 
jection is  in  good  faith  or  not,  that  the  evidence,  so  offered 
was  improperly  rejected  by  the  court,  for  if  the  refusal  to  re- 
ceive the  notes  offered,  must  be  in  good  faith, and  not  at  mere 
arbitrary  and  unreasonable  act  of  the  administrator,  such 
evidence  was  relevant  and  competent  as  tending  to  show  not 
only  that  the  sureties  had  all  the  qualifications  required  by 
law, but  a  lack  of  good  faith  on  the  part  of  the  administrator 
in  refusing  such  qualified  sureties. 

The  vital  question  then  in  t  e  case  is,  whether  the  ad- 
ministrator can  arbitrarily,  and  not  in  good  faith,  reject 
notes  tendered  to  him,  when  the  sureties  in  fact  have  all  of 
the  qualifications  required  by  the  statute.  We  think  that 
such  ought  not  to  be,  and  is  not  the  law.  It  is  true  that 
the  use  of  *he  words  ''approved  sureties"  in  section  6082, 
gives  some  color  to  this  idea,  hut  we  are  of  the  opinion  thnt 
the  meaning  of  these  words  is  to  be  ascertained  by  a  reference 
to  the  language  used  in  the  other  sections  of  the  statute  to 
which  we  have  referred — that  it  was  not  intended  to  confer 
upon  the  administrator  the  power, at  his  pleasure,  to  deprive 
the  person  to  whom  the  goods  were  struck  off,of  his  right  to 
the  property,  if  he  fully  and  clearly  complied  with  the  other 
provisions  of  the  statute,  for  then  he  furnishes  sureties  ap- 
proved by  the  law,  and  which  should  be   approved    by    the 

administrator.     Of  oour6e,the  law  vests  in  the  administrator 
[oofrmimmr,  1900,  bt  cubl  o.  jahv.] 
VOL.  20—19 
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tfaiB  decision  aB  td  this,  and  if  hia  deoieiod  ii  made  in  good 
faith  and  With  dne  catilioH,  #e  tire  of  the  opinioli  that  bia 
decision  should  stand.  It  may  be  uoted  hete,howeTer,that 
the  advertisemeht  of  this  sftle  did  hot  notify  the  public  that 
the  Btiltetiefl  tnhat  be  approved,  but  that  '*two  good  Buretiea 
#ili  be  takah.'*  Whether  this  would  make  any  difference 
in  the  teBult.hete  it  is  Unnecessary  to  diBcuss.  We  think 
this  co&clusioh  Ib  sustained  by  the  authorities  cited  byconu- 
sel  fol*  plaintiff  in  ertor,  and  we  really  find  none  in  conflict 
With  them.  94  Tebb.,  534;  108  Idd.,  202;  4  Sergeant  & 
Rftwle  (Pa.);  120Wendell(N.Y.),  435; 2 Campbell  (Eng.), 
532. 

Such  in  our  judgment  beiug  the  tbw  on  this  point,  it  fol- 
lows that  the  ruling  of  the  court  in  refusing  to  allow  the 
plaintiff  to  show, as  he  proposed  to  do,that  the  suireties  were 
in  all  rtBspectS  qtialified  add  ought  to  have  been  accepted  as 
satisfactory,  wAb  erroneous;  particularly  if  it  Was  of  such  a 
iiharactet  as  Would  have  a  tendency  to  show  thiit  in  refusing 
it  the  administrator  was  not  acting  in  good  faith,  a6  well 
ikiight  be  Ihe  cuse  if  the  evidence  bought  to  be  inttoduced, 
if  true,  Would  have  shoi^n  (hat  these  sureties  offered  were 
owners  bf  teal  and  personal  projperty  in  this  county  subject 
In  eteeatioh  of  bVet  160,000  in  Value  oter  all  their  liabilities. 
Fur  this  reason  the  judgment  innst  bfe  reversed  And  a  new 
trial  awarded. 

Px)gue  A  Px>gwe,  fdr  Plaintiff  in  fertoV. 

Stiott  Bonkafn^  JohH  G^dltnn  and  Diaiain  WuUin^  fnt 
DetendAttt  in  Errot. 


(l^irst  Gifcuit-i^ahiiiton  Oo.,b.Clrouit  Court-^Jab.Term,19(M0 

Before  Smith,  Swing  and  Giffen,  Jj. 

THE   CINCINNATI    STRfeET   RAILWAY    GOllt^ANV     v. 

WILLIAM  JENKINS. 

ReqiiLett  of   IiMtrucUoiM    before   argument^What   record    must 

•fcow— 

fl).  While  it  is  the  Hght  of  a  patty  to  have  ^orredt  wHtten  in- 
structions given  by  the  court  to  the  Jury  before  the  argu- 
ment of  the  case  to  the  jury  oommenoes,  when  properly 
asked,  to  constitute  error  as  to  this,  it  muitt  afifirtnativslv 
appear  from  tha  record  that  the  court  was  reouested  to  g^tva 
such  instructions  before  the  argument,  and  that  its  refusal 
to  do  so  was  the  subject  of  an  exception. 
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Same — In4ir^ction9  ne4d  not  be  in  language  €uked  bff  counMtl — 
(2).  The  trial  court  in  suob  ease  is  not  bound  to  give  the 
oharge  in  the  language  used  by  oouneel  of  the  respeotive 
party,  but  may  give  it  eubitantially  in  other  languag*^,  and 
if  the  evidence  justiflee  it,  go  further  and  state  to  the 
Jury  the  rule  which  becomes  applicable  under  the  facts  dis- 
closed by  the  evidence. 

CfUlision  of  vehicle  with  StrtfBt  Car  ^Liability  of  party  notttith- 
itanding  contributory  negligence  of  other  party  -  Improper  charges^ 
(8).  Ill  an  action  tor  damages  for  injuries  received  by  the  col- 
lision of  platntiflt^s  Vtthicie  with  a  street  oar, it  appeared  that 
plaintiff  was  driving  on  the  east  side  of  the  street  between 
the  curb  and  the  railroad  tracks  until  he  came  to  a  point 
where  the  east  dide  of  the  street  was  obstructed,  and  where 
he  was  compelled  to  drive  on  the  R.  R  track  to  get  around 
such  obstruotlon,  which. he  did  imn>ediately  in  front  of  and 
so  close  to  a  car  approaching  at  a  lawful  speed  that  the 
same  could  not  be  checked  in  time  to  avoid  a  ollision.  It 
appeared  that  there  was  nothing  to  prevent  plaintiff  from 
seeing  the  approaching  car.  but  that  the  curtains  of  his 
carriage  being  down,  he  failed  to  look,  and  failed  also, 
after  passing  thA  obstruntion,  to  return  to  the  part  of  the 
street  between  the  curb  and  the  track,  but  oontinaed  to 
drive  on  the  track.  Held: 
A  request  to  charge  that  "If  the  Jury  find  that  the  plaintiff 
and  defendant  were  both  negliffent,  and  that  the  negligence 
of  both  contributed  dir^otly  to  cause  the  injury  com-^ 
plained  of  in  this  case,  then  your  verdict  should  be  for  the 
defendant**,  was  properly  refused,  because  It  leaves  out  of 
consideration  the  role  that  a  party  is  liable  for  injarj,  not* 
withstanding  the  fact  that  the  other  exposed  himself  to  the 
tisk  of  injury,  when  such  first  party  after  he  became  aware 
or  ought  to  have  become  aware  of  the  other's  danger,  either 
wilfully  injured  him,  or  failed  to  use  ordinary  care  to  avoid 
the  lojurj. 
But  a  charge  given,  as  follows:  *'But  there  Is  another  rule  of 
law  which  applies  even  In  eases  where  both  parties  are  to 
blame  when  the  oondoct  of  both  has  cuntribut<*d  to  the 
aooident,  and  that  is  this:  If  the  circumstances  are  such 
that,  notwithstanding  the  negligence  of  the  plaintiff,  the 
defendant  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  accident,  then  notwithstanding  the  negligenoe 
Of  plaintiff,  plaintiff  can  recover*\  states  the  lule  too  strong- 
ly against  tho  defendant,  and  under  the  evidence  of  the 
case  is  misleading. 

(Held  by  8wing,  J.,  that  under  the  facts  of  the  case  there  was 
no  negligence  on  the  part  of  the  Street  R.  R.  Co.  at  all,and 
the  plaintiff  alone  being  guilty  of  negligence,  is  not  en- 
titled to  recover.) 

£rror  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

One  of  the  principal  groands  urged  by  counsel  for  the 
plaintiff  in  error  for  be  reversal  of  this  judgujent  is,  that 
the    trial    judge  refused  to  give  to  the  jory,   before    the 
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argument  of  the  case,  certain  specific  written  charges  which 
bad  been  submitted  to  him  for  that  purpose,  and  that  be 
was  thereby  prevented  from  arguing  to  the  jury  tbe  facts  in 
tbe  case  in  the  ligbt  of  the  law,  as  it  should  have  been 
presented  to  the  jury  before  tbe  argument  commenced. 

The  record  in  this  case  simply  shows  that  at  tbe  close  of 
tbe  testimony  in  the  case,  tbe  "counsel  for  tbe  defendant 
requested  the  following  special  cbarges  to  be  given.'*  Then 
follow  ten  special  cbarges,  all  of  wbicb  were  refused,  and 
to  tbe  refusal  to  give  eacb  one,  tbe  counsel  for  tbe  defend- 
ant excepted.  But  it  does  not  appear  tbat  tbe  court  waa 
asked  to  give  tbese  cbarges  to  the  jury  before  tbe  argu- 
ment, or  tbat  tbe  court  refused  to  do  so,  or  tbat  any  excep- 
tion was  taken  to  tbe  action  of  tbe  court  in  refusing  to  give 
tbem,  or  eitber  of  them,  before  tbe  argument.  From  all 
tbat  appears,  it  was  just  a  case  wbere  counsel  present  cer- 
tain cbarges  to  be  given  by  tbe  court  wben  giving  tbe  gen- 
eral charge  to  tbe  jury  at  tbe  close  of  tbe  argument.  While 
it  is  held  in  Village  of  Monroeville  v.  Boot,  64  Ohio  St., 
528,  that  it  is  tbe  rigbt  of  a  party  to  have  correct  written 
instructions  given  before  argument  wben  properly  asked,  it 
is  also  held  tbat  to  constitute  error  as  to  this,  tbe  record 
must  affirmatively  show  tbat  the  court  was  requested  to 
give  such  instructions  before  tbe  argument,  and  tbat  its  re- 
fusal to  do  so  was  tbe  subject  of  an  exception. 

We  are  of  tbe  opinion  tbat  several  of  tbe  charges  so  asked 
to  be  given  were  sound  law  and  applicable  to  tbe  case,  and 
sbould  have  been  given  to  tbe  jury  as  asked,  or  in  otber 
language  wbicb  stated  substantially  tbe  same  proposition  of 
law.  We  understand  it  to  be  conceded  tbat  this  was  sub- 
stantially done  in  tbis  case  wben  tbe  charges  asked  were 
proper,  except  as  to  No.  4.     Tbis  reads  as  follows: 

"If  tbe  jury  find  from  tbe  evidence  tbat  tbe  plaintiff  and 
defendant  were  botb  negligent,  and  tbat  tbe  negligence  of 
both  contributed  directly  to  cause  tbe  injury  complained  of 
in  tbis  case, then  your  verdict  sbould  be  for  tbe  defendant." 

We  are  not  unmindful  of  tbe  doctrine  of  tbe  law  abundant- 
ly sustained  by  autbority,  wbicb  is  a  limitation  on  tbe  gen- 
eral doctrine,  tbat  a  person  may  recover  in  an  action  damages 
for  injury  to  himself  occasioned  by  tbe  negligence  of 
another,  notwitbstanding  tbe  fact  tbat  his   own   negligence 
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exposed  bim  to  the  lisk  of  injary  (and  ttiereby  in  a  sense 
contributed  to  bis  own  iujnry),  if  tbe  otber  party,  after  he 
became  aware^or  ought  to  have  become  aware  of  hie  danger, 
either  willfully  injured  him,  or  failed  to  nee  ordinary  care 
to  avoiii  injury  to  him,  and  did  bo  injure  bim. 

But  it  seema  to  me  that  the  charge  aeked  for  and  refuFed 
excludes  the  idea  of  any  such  case  as  this.  It  simply  calls 
for  the  annunciation  to  the  jury  of  the  well  aettled  rnle  of 
the  law  that  where  the  negligence  of  both  parties  directly 
contributes  to  tbe  injury  of  the  plaintiff,  that  he  can  not 
recover;  for  in  my  judgment  the  worda  ^'contributed  direct, 
ly  to  cause  the  injury*'  are  the  equivalent  to  the  words 
'^ proximately  contributes  to  the  injury,'*  ss  used  in  the 
syllabus  of  Railway  Co.  r.  Eaesen,  49  Ohio  St.,  280,  cited 
in  the  memorandum  of  Judge  Giffen;  and  the  defendants  in 
tbia  case,  therefore,  had  a  right  to  have  tbe  court  say  to  the 
jury  that  if  the  negligence  of  both  parties  directly  contrib- 
uted to  the  injury, or  both  proximately  contributed  thereto 
that  plaintiff  was  not  entitled  to  recover. 

There  can  be  no  question,  though,  but  that  tbe  trial  court 
was  not  bound  to  give  the  charge  in  the  language  need  by 
defendant's  counsel,  but  might  give  it  substantially  in  other 
language,  and  if  the  evidence  justified  it,  go  further  and 
state  to  the  jury  the  rule  as  to  'the  more  proximate  cause,  ' 
as  stated  in  the  case  last  referred  to  and  in  many  other  cases. 

The  question  then  recurs,  whether  the  court  having  re- 
fused to  give  thie  special  cbasge  to  the  jury  (which,  I  think, 
ought  to  bave  been  given),  gave  it  in  substance,  or  whether 
there  were  such  qualifications  made  to  it  aa  in  effect  stated 
a  different  rule  to  the  prejudice  of  the  defendant. 

It  may  be  said  that  the  charge  given  by  the  court  upon 
tbia  subject  is  quite  lengthy  and  in  some  particulars  is  not 
so  clear  and  explicit  as  it  ought  to  be.  In  some  parts  of 
it,  language  was  used  which  would  seem  to  be  sufficient  to 
convey  to  the  minds  of  the  jury  the  doctrine  of  the  law  ex- 
pressed in  the  special  charge  asked  for.  For  inatance,  the 
court  says: 

**Tbe  proximate  cause  is  that  cause  which  is  immediately 
operative,  without  tbe  intervention  of  any  other.  Now,  if 
the  parties  were  mutually  to  blame — weie  equally  at  fanlt, 
so  that  you  would  be  entitled  from  the  evidence  to  say  that 
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the  proximate  cause  was  the  act  of  both,  then  the  plaintiff 
coald  not  recover.'* 

Again: 

''And  if  it  shoald  be  yoar  judgment  that  the  mutuality 
or  fault  was  such  that  the  conduct  of  both  parties  was  the 
proximate  cause  of  this  accident,  the  plaintiff  can  not  re- 
cover, and  your  verdict  will  be  for  the  defendant," 

But  the  paragiaph  last  quoted  is  immediately  followed 
by  this: 

**But,  gentlemen  of  the  jury,  on  the  other  hand  there  is 
another  rule  of  law  which  applies  even  in  cases  wheie  both 
parties  are  to  blame,where  the  conduct  of  both  has  contrib- 
uted to  the  accident,  and  that  is  this:.  If  the  circumstances 
are  such,  that,  notwithstanding  the  negligence  of  the  plaint- 
iff, the  defendant  could,  by  the  exercise  of  ordinary  care 
have  avoided  the  accident,  then,  notwithstanding  the  negli- 
gence of  the  plaintiff,  the  plaintiff  can  recover  •  «  « 
^  So  if  it  be  your  judgment  that  the  defendant  was  negli- 
gent,and  the  plaintiff  was  negligent, but  that  the  defendant, 
by  the  use  of  such  care  as  I  have  described,  cnuld  have 
avoided  the  accident,  notwithstanding  the  plaintiff's  negli- 
gence, then  your  verdict  will  be  for  the  plaintiff.'* 

It  seems  to  me  that  these  paragraphs  from  the  charge 
state  the  rule  altogether  too  strongly  against  the  defendant 
below,  and  if  such  is  the  law,  that  there  are  very  few  cases 
where  a  plaintiff  would  not  be  entitled  to  recover  evt- n 
though  he  had  been  guilty  of  negligence  himself  directly 
contributing  to  the  injury.  There  should  have  been  »>  me 
limitation  in  the  language  used,  for  instance  to  the  i-ff-ct 
that  although  the  plaintiff  had  originally  heen  negligt^nt, 
for  instance  in  driving  on  the  track,  or  in  suddenly  at'empt- 
ing  to  drive  across  it  in  the  face  of  a  near  and  rapidly  ap. 
proaching  '*ar,  and  his  danger  waa  discovered  by  the  motur- 
.  man,  or  should  have  been  so  discovered  in  the  ezerciae  of 
due  care,  and  that  he  then  failed  tu  use  prof>er  care  to  pre- 
vent injury,  that  in  such  case  the  plaintiff  might  recover. 
But  there  was  no  such  limitation,  and  the  jury  might  well 
have  concluded  from  this  part  of  the  charge  that  the  plaint- 
iff waa  entitled  to  recover,  even  if  his  own  negligence  had 
proximately  contributed  to  the  accident,  though  thin  cer- 
tainly could  not  have  been  the  meauini<  of  the  trial    judge. 


VQI^  90  OlQOyiT  OOUHT  OP  QQIO,  2Qt 

TbQ  defendant's  coapsel  baving  fzc^pted  to  the  wbol^ 
charge,  aa  i^ey  had  a  Tight  to  do  id  \h\^  caae,  qodei:  tb9 
r^ceot  atatate,  I  aqi  of  th^opiqiop  that  there  was  error  ii| 
the  charge  of  the  conrt  prejudicial  tp  thedefe]3daDt,apd  tb^t 
tor  this  reaaoQ  also  the  judgment  should  be  reversed. 

I  cooquT  iq  the  jpdgqaept  of  reversal,  bqt  prefer  to  hasp 
it  OD  error  in  the  coqrt  charging  the  jurj  as  follows; 

"There  is  another  rule  of  law  wbKh  applies  even  iq  cape^ 
where  both  parties  are  to  bldme,  when  the  condpct  of  both 
has  contributed  to  the  accident,  and  that  is  tbjs:  If  tb^ 
circnaastaQces  are  such, that,  notwithstanding  the  negligence 
of  the  plaintiff,  (he  defeqdant  could,  bj^  the  exercise  of  or* 
dinary  care, have  avoided  the  accident  then  qotwjtbstanding 
the  negligence  of  the  plaintiff,  tbe   plaintiff   can    r(coveif 

The  plaintiff  alleges  in  his  petition    that    the   defendopt. 
was  negligent  in  running  its  car  at  ap  qnlawfql  and  danger- 
ous rate  of  9peed  aqd  failed  to  aoqpd    the    gong,  either   of 
which  may  have  been  a  proximate   cause   of   tbe   accident. 

There  was  teetiponj  tending  to  prove  that  the  plaintiff, 
without  looking  or  iiritening  for  an  approaching  car>  sud- 
denly tnrqed  his  borses  onto  the  tracl^  for  tbe  purpose  of 
groaiing  it  and  tb^r^by  contrjLuted  directly  to   his    injury. 

The  jury  may  well  havQ  found,  under  this  charge,  that 
the  defendant  was  liable  by  reason  of  a  failure  to  exercise 
ordinary  care  ip  avoiding  tbe  accidept  by  running  tbe  ca? 
at  a  lawful  rate  of  speed,  or  by  squqding  tbe  gong,  although 
the  plaintiff  by  bis  concurring  negligence  contributed  tu  bi^ 

injnry. 

There  is  qo  avernient  in  tbe  petition  that  after  the  plaint* 
iff  plared  himself  in  a  position  of  peril,  tbe  defendant  knew 
or  ought  to  have  known  of  it,  and  perbape  it  is  not  neces- 
sary; but  if  the  testioioqy  tended  to  prove  euch  fact, tbe  jqry 
shoqld  have  beeq  instruct  d  that  such  cironmstance  required 
the  defendant  to  use  ordinary  care  to  avoid  the  accident, 
and  tbat  a  failure  to  do  so  woqid  make  it  liable,  qotwitb- 
Stapding  the  pFgligenre  of  plaintiff. 

In  Bnilroad  Co.  v.  KaFsm.  49  Oliio  St.,  230,  the  third 
piopositiop  of  tbe  syllabus  is  as  follows; 

**The  rnl^9  that  tbeqegligeqceof  the  injured  par(y,  which 
proxiDoately  cqqtribqtei  to  tbe  injqry,  ptpclqdes   him    frupp 
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recoTeriDg,  has  oo  application  where  tbe  more  proiimate 
caaae  of  the  injurj  is  the  omiBiion  of  the  other  party,  after 
becoming  aware  of  the  clanger  to  which  tbe  former  party  ia 
expoaed,  to  nae  a  proper  degree  of  care  to  avoid  injnxing 
him  •' 

The  charge  makes  no  distinction  as  to  whether  the  nf^ii- 
gence  of  the  plaintiff  contribated  directly  or  remotely  to  tbe 
accident,  nor  does  it  specify  any  circnmstances,  or  whether 
it  arose  before  or  after  the  plaintiff  was  placed  in  a  poaition 
of  danger,  that  woald  require  the  defendant  to  ezprni-e  mre 
to  avoid  tbe  accident;  hence  the  inatruction  was  misleading. 

Swing,  J. 

This  case  is  in  this  court  on  eror  to  the  judgment  of  the 
court  of  common  pleas.  In  that  court  Jenkins  recovered  a 
judgment  againat  the  atreet  railroad  company  for  $3,500,  on 
account  of  injuriea  received  in  a  colliaion  between  a  vehicle 
which  Jenkina  was  driving  and  one  of  the  cara  of  aaid  com- 
pany at  Kidgeway  and  Main  avenuea,  in  Avondale. 

While  there  ia  a  conflict  of  evidence,  we  think  the  mani- 
feat  weight  of  the  evidence  clearly  shows  that  Jenkina  was 
diiving  his  vehicle  on  the  east  side  of  Main  avenue,  going 
north  between  the  railroad  tracka  and  the  curb  until  he  got 
oppoaite  Ridgeway  avenue,  when  he  auddenly  turned  to  the 
left,  croaaiug  the  atreet  car  tracka  right  in  front  of  the  car 
which  waa  approaching.  The  evidence  of  Jenkins  and  Mies 
Harmon  and  William  Carter  la  to  the  effect  that  Jenkins  was 
driving  with  the  left  wheel  between  the  tracks,  but  the  evi- 
dence of  Dr.  Adams,  Miss  Rau,  Albert  Frazier,  the  motor- 
man  and  tbe  conductor,  and  Mra.  Harmon  ia  to  tbe  effect 
that  Jenkina  waa  driving  eaat  of  the  east  rail.  Tbe  evidence 
of  Dr.  Adama  and  Mias  Rau  ia  very  clear  and  cunvincing 
on  this  point.  We  can  not  underatand  how  these  witnesses 
could  have  been  mistaken;  they  were  in  a  position  to  obaerva 
accurately  tbe  position  of  Jenkins.  They  testify  as  to  facts 
that  muat  hav(^  happened  as  they  relate  them,  or  else  they 
are  telling  willful  falsehoods;  and  we  see  absolutely  no 
reaaon  to  think  that  tbe  witneasea  are  not  truthful.  Tbe 
motorman  and  tbe  conductor  may  be  aaid  to  be  interested, 
but  their  atatements  aeem  to  be  reaaonable  and  etraightfor- 
ward  and  are  borne  out  in  every  important  particular  by 
Dr.  Adams,  Miss  Rau  Mrs.  Harmon  and  Frazier. 
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While  JenkiDB  aodoabtedly  had  a  perfect  right  to  driva 
between  the  tracks,  still  if  be  was  a  careful  and  prndent 
driver,  be  would  not,  under  the  circumstances,  be  expected 
to  drive  this  distance  betw«>en  the  tracks.  The  curtains  of 
his  carriage  were  down,  and  hu  could  not  observe  an  ap- 
proaching car  without  some  exertion,  and  he  was  at  a  point 
on  the  tracks  when  he  had  every  reason  to  think  a  car  might 
oome  up  to  him.  When  he  came  to  Main  avenue  he  did 
not  immediately  go  on  the  track,  but  drove  on  the  east  side 
of  the  track  until  be  came  to  a  point  where  the  street  was 
obstructed  in  such  a  way  that  he  was  compelled  to  go  on  the 
track  to  get  around  the  obstruction,  and  it  is  reasonable  to 
think  that  being  a  prudent  driver,  that  having  800  or  900 
feet  to  go  befoie  leaving  the  street,  that  he  would,  after  pass, 
ing  the  obstruction,  resume  his  position  outside  of  the  tracks. 
There  was  nothing  in  the  way  to  prevent  him  doing  this,and 
it  was  the  safest  place  for  him  to  be  in;  and  whatever  pre- 
sumption would  arise  from  this  goes  to  confirm  the  direct 
evidence  of  the  witnesses  referred  to. 

We  think  there  can  be  no  question  but  what  the  evidence 
show?  that  the  car  and  the  vehicle  were  traveling  north 
for  quite  a  distince  just  previous  to  the  collision,  close 
together,  and  that  the  collif'ion  was  caused  by  JeDkins 
turning  his  horses  from  their  course  north  to  a  westerly 
course  to  i;o  out  on  Ridgeway  avenue.  We  i^ee  nothing 
in  the  evidence  that  tends  to  show  that  the  mntorman  had 
any  willful  intention  to  run  Jenkins  down.  What  we  think 
the  evidence  clearly  shows  is  that  Jenkins  was  driving  north 
on  the  east  side  of  the  track, and  that  when  opposite  Ridge- 
way avenue  he  suddenly  turned  his  vehicle  across  the  track 
of  the  street  railroad;  that  at  the  time  he  turned  to  cross  the 
track  the  street  car  was  but  fifteen  feet  away,  and  that  the 
motorm^n  was  not  able  to  stop  his  car  before  the  collision 
occurred.  We  are  unable  to  see  wherein  the  motorman  was 
negligent,  and  this  the  burden  was  on  the  plaintiff  to  prove. 
There  was  no  negligence  in  the  Fpeed  of  the  car.  There 
was  nothing  to  indicate  that  Jenkins  was  going  to  turn  upon 
the  track  at  the  point  where  he  did  turn  .nntil  just  at  the 
time  he  commenced  to  go  on  the  track,  and  the  cat  was  so 
ne^T  him  that  it  could  not  be  stopped  in  time  to  prevent  the 
collision,  and  there  was  nothing  to  show  that  the  motorman 
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was  not  juatiBed  in  running  bis  car  so  elose  up  to  Jenkins' 
▼ebiole. 

The  aecident,  it  Beema  clear  to  us,  was  caused  bv  the  negli- 
genoe  ot  Jenkins  in  attemptiog  to  cross  the  street  oar  track 
in  front  of  a  ear  that  was  so  close  and  going  at  each  a  late 
of  speed  that  it  was  impossible  to  stop  the  ear  before  a  col. 
lision  took  place.  The  street  was  clear,  and  there  was  noth* 
ing  to  prevent  Jenkins  from  driving  along  said  street  in  a 
proper  and  safe  place,  and  there  was  nothing  to  prevent 
Jenkins  from  ascertaining  at  the  time  he  crossed  the  track 
whether  there  was  anj  danger  of  a  collision  with  an  ap* 
proaching  car;  but  he  did  not  seem  to  have  taken  any  such 
precaution,  and  there  being  nothing  in  the  evidence  to  wfirn 
the  motorman  that  Jenkins  would,  when  be  got  to  Bidge^ 
way  avenue,  turn  his  vehicle  across  the  track,  and  it  being 
elear  that  there  is  nothing  to  show  that  the  motorman  in* 
tended  to  willfully  run  him  down,  we  can  see  no  negligence 
in  the  case  except  that  of  Jenkins,  which  to  us  is  clear  and 
manifest;  and  said  judgment  should  be  leversed,  because  it 
is  not  sustained  by  the  evidence. 

Jamea  R,  Foraker,  for  the  Street  Railway  Oo. 

D.   W,  Oordell  and  Frank  H,  Kemper,  contra. 


(Eigpbtb  Qirouit- Summit  Oo.COirouit  Court,  April  Term,1000.) 

Before  Caldw9lli  Marvin  and  Hale,  JJ, 

JOHN  W.  WAI4SH  et  al.  v.  LOUIS  EJ.  »ISLEB,  Ai}4itor, 

Levy  for  municipal  purposes— Sec.  2836  R,  8,  independent  of  Hmi- 

iation  fixed  bu  sec.  2689a  R  S  ^ 

800.  8Bti9a,  B.  B.,  limits  the  levy  to  be  made  for  the  ordinary 
purposes  and  tl  e  x«>neral  needs  pf  corporations,  such  as 
the  council  are  authorized  to  levy  without  any  authority 
by  a  vote  of  ihe  electors  of  the  corporation, while  see.  2886| 
R.  Sm  authorizes  an  additional  It-vy  to  p^y  for  improve- 
mentn  which  can  only  go  forward  when  sanctioned  by  a 
two-thirds  vote  of  the  elf^otom.  voting:  at  a  general  election 
held  for  that  purpose.  Such  additional  levy  under  seOf 
2836  is  independent  of  the  limitation  fixed  by  sec.2689a,B.  S. 

Appeal    from  the  Court  of  Common   Pleas  of  Summit 
eounty. 
Halb.  J. 
This  case  comes  into  this  court  by  appeal. 
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The  case  reaUy  reqaires  a  more  extenfliye  diflcnsslon  than 
we  will  be  able  to  give  ik  this  afterDoon.  It  has  been  very 
ablj  presented  upon  briefs  which  we  have  examined,  but 
have  not  time  to  go  through  the  entire  discussioo,  as  perhaps, 
oonnsel  are  entitled  that  we  should  do,  but  1  will  state  the 
oonclnsions. 

The  plaintiff,  on  behalf  of  himself  and  other  tax-payers 
of  the  Tillsge  of  Cuyahoga  Falls. seeks  to  enjoin  the  auditor 
of  Summit  county  from  placing  upon  the  duplicate  for  col- 
lection a  tax  levy  of  two  and  eight-tenths  mills,  authorized 
by  the  council  of  said  village. 

It  is  claimed,  first,  that  the  ordinance  providing  for  the 
building  of  a  system  of  water  works  and  the  levying  of  a  tax 
was  and  is  wholly  void  for  the  reason  that  the  ordinance  was 
not  read  on  three  different  days  as  required  by  statute,  nor 
were  the  rules  suspended  and  the  ordinance  properly  passed 
under  such  suspension  of  the  rules.  The  record  does  not 
sustain  this  claim.  While  there  was  a  slight  irregularity  in 
the  proceedings  of  the  council,  it  was  by  no  meaos  such  as 
to  invalidate  the  ordinance.  The  legislation  is  entirely  com- 
plete and  legal. 

Second — It  is  claimed  that  this  levy  is  wholly  illegal  and 
void  for  the  resson  that  it  is  in  excess  of  the  amount  which 
onder  the  statute,  the  village  is  authorized  to  levy.  Before 
the  passage  of  the  ordinance  making  this  levy  of  two  and 
eight-tenths  mills  the  council  had,  by  ordinance,  levied  for 
that  year  a  tax  for  all  purposes  of  ten  mills,  which  was  the 
limit,  as  claimed  by  the  plaintiff.  Section  2689a,  Kevised 
Statutes,  it  is  said  provides  such  limitation. 

''The  aggregate  of  all  ta^es  ordered  by  any  other 
municipal  corporation  than  cities  of  the  first  grade  of 
the  first  class,  including  the  levy  for  general  purposes  above 
the  tax  for  the  county  and  state  purposes,  and  excluding 
the  tax  for  school  and  school-house  purposes,  and  in  villnges 
of  the  tirst  class  any  tax  levied  for  ttie  creation  of  a  library 
fond  as  provided  in  an    act    passed  M  «rch  16,  1892,"  etc. 

Now,  I  omit  all  portions  of  the  statute  except  those  re- 
Iitinsf  to  the  question  we  have.  Coming  down  to  villages 
it  says: 

*'In  villages  of  the  first  class  eight  mills,  and  in  allothef 
villages  ten  mills  on  each  dollar  of  the  value  of  any  property 
u  valued  for  taxation  on  the  county  duplicate.'' 
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So  we  see  by  this  sectioD  of  the  atatate  the  limit  fixed  for 
taxation  for  all  parpo  es  is  ten  mills  upon  the  dollar.  The 
object  and  purposes  for  which  the  village  was  anthoriznd  to 
levy  a  tax  is  fixed  by  prior  sections  of  the  statute,  fixing 
the  various  purposes  and  objects  for  which  levy  can  properly 
be  made,  and  the  statute  provides,  that  annually  in  fixing 
the  amount  of  the  levy  the  municipal  council  shall  provide, 
by  ordinance,  for  the  distribution  of  the  tax  levied  among 
the  several  departments  of  the  corporation.  I  believe  former- 
ly«  by  statute,  the  levy  for  each  particular  purpose,  object 
and  department  was  fixed,  and  a  limit  fixed  for  the  taxation 
for  that  paiticular  purpose;  but  now  the  litnitation  is  in  gen- 
eral terms,  ten  mills  upon  the  dollar,  leaving  the  council  to 
di<4tribute  among  the  differt^nt  funds.  This  section  limits  the 
levy  to  be  made  for  the  ordinary  purposes  at  least  and  the 
general  needs  of  the  corporation,  such  as  the  council  are 
authorized  to  l^'vy  without  any  authority  by  a  vote  of  the 
eleotors  of  the  corporation.  After  the  passage  of  this  section 
of  the  statute  which  is  passed  into  the  revision  as  section 
2t)S9a,  and  after  that  section  had  been  construed  by  the  sup- 
reme court  at  least  two  or  three  times,  what  is  now  known  aa 
sections  2835,  2S36  and  28H7  were  passed.  The  original  act, 
which  has  become  those  sections  in  the  revision,  was  en- 
titled ''An  Act  to  Authorize  Municipal  Corporations.  Coon- 
ties  and  Townships  to  Invy  a  tax  for  Special  Improvementa 
and  for  the  Payment  of  Debts,*'  and  it  was  passed  January 
12,  1879. 

Section  2835  provides: 

"The  trustees  of  any  township  or  hamlet  or  the  council  of 
any  municipal  corporation  may  isoue  and  sell  their  bonds,  in 
amount  in  denominations  such  as  they  may  deem  necessary 
for  the  special  purpose  in  view,  whenever  it  is  desired  by  the 
voters  of  such  township  or  municipal  corporRtion  to  mnke 
any  of  the  following  improvements  or  to  provide  for  any  of 
the  following  public  purposes:^* 

And  among  others,  'For  erecting  or  purchasing  water 
works  and  supplying  water  to  the  township  or  corporation 
and  the  iohahitants  thereof.*' 

Section  283H  provides: 

*'For  the  payment  of  bonds  issued  under  the  precedinn^ 
flection,  the  township  trustees  or  municipal  council  shall  levy 
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a  tax  ID  addition  to  the  amoant  otberwiae  aatborized,  every 
year  daring  the  period  the  bonds  have  to  run,  sufficient  in 
amoQot  each  year  to  pay  the  bonds  falling  due  within  that 
year,  and  tbe  accruing  interest.'^ 

Section  2837  prescribes  the  mode  and  manner  of  submit- 
ting tbe  questions  to  the  voters  and  people  at  the  general 
ejection. 

'So^  we  have  reached  the  conclusion  that  this  section  of 
tbe  statute  was  intended  to  be  and  is  independent  of  tbe 
limitation  6xed  by  2689a,  and  is  in  tfrms  so  expressed.  After 
tbe  ordinary  expenses  and  needs  of  the  corporation  have  been 
provided  for  in  an  amount  fixed  by  tbe  levy  for  sncb  pur- 
pose, provision  is  made  under  which  special  improvements 
can  be  made.  These  improvements  can  only  go  forward 
when  sanctioned  by  two-thirds  of  the  electors,  voting  at  a 
general  election  held  for  that  purpose.  The  language  of  this 
section  implies  that  taxes  by  other  provisions  of  the  statute 
have  been  authorized,  and  that  this  tax  in  amount  is  in  ad- 
dition to  the  taxes  that  have  been  thus  authorized.  It  deals 
with  a  proposition  in  which  the  amount  of  a  tax  has  been 
authorized  by  previous  provisions  of  the  statute,  and  then, 
in  addition  to  that  amount,  the  taxes  under  the  special  pro- 
vision of  this  section  of  the  statute  are  authorized.  The 
language  of  the  statute  is  'Mn  addition  to  the  amount  other- 
wise authorized.*'  It  is  said  that  this  amount  is  in  addition 
to  the  objects  for  which  a  tax  was  heretofore  authorized. 
If  that  is  what  is  meant,  it  would  have  been  very  easy  to  say 
8o,  but  it  says  here/Mn  addition  to  the  amount  otherwise 
authorized." 

While  there  may  be  some  doubt  about  this  question,  we 
have  concluded  that  the  tax  authorized  under  this  latter  sec- 
tion is  independent  of  the  limit  provided  by  26S9a,and  that 
there  is  no  ground  made  in  the  case  fur  an  injunction. 

The  petition,  therefore,  will  be  dismissed. 
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Before  Smith,  Swing  and  Qiffen,  JJ. 

EVA  D.  CAMERON  and  ELIZABETH  B.  FORD  v.  GOEBl^L 
A  BETTIKGBR  and  HENRY  H.  SIMPKlNSON. 


Cutteuy  under  the  statute  of  186€^Limitation%  at  to  tight  to  en- 
cumber^ or  subjection  to  execution— Vested  rights  of  children  under 
such  Hfatute  not  affected  by  subsequent  legislation— 
(1).  Where  at  the  time  of  the  death  of  a  wife  leaving  a  bU4^ 
band  and  ohiidren,  the  statute  gave  the  husband  a  life 
etate  by  way  of  curtesy  in  the  wife^s  separate  real  estate, 
remainder  to  the  children,  but  with  the  limitation  that 
*' dating  the  life  of  the  wife  or  a^iy  heir  of  her  bodv  such 
•state  shall  not  be  taken  by  any  process  of  law  for  the  pay- 
ment of  hi«  debts,  or  be  conveyed  or  encumbered  by  him, 
unless  she  shall  Join  therein  with  him  in  the  manner  pre- 
scribed by  law  in  regard  to  her  own  estate'*,  th«  vested 
right  of  the  children  to  the  estate  in  remainder  subject 
CO  the  curtesy  thus  limited,  can  hot  be  affected  by  sab- 
sequent  legislation,  by  which  such  limitation  of  the 
estate  by  curtt^sy  was  repealed  and  the  same  rendered  sut)- 
Ject  to  be  taken  by  process  of  law  and  to  alienation  and 
encumbrance  by  the  husband  without  the  children  Joining 
therein.    Hulick  v.  Higdon,  ICC,  623.  not  followed. 

Appeal  from  the  Court  of  Common  Pleas  of  Bamilton 
ooanty. 

Smith,  J. 

This  is  an  action  bj  the  plaintiffs  seekiog  to  aell  the  in- 
terest of  defendant,  SimpkinsoD,  in  a  certain  tract  of  real 
estate  to  pay  a  judgment  rendered  against  bim, which  judg- 
ment is  DOW  owned  by  them,  and  to  have  a  claim  asserted 
by  defendants,  Goebel  &  Bettinger,  as  a  lien  on  the  same 
And  prior  to  theirs  held  to    be  invalid  as  against  them. 

It  is  admitted  that  the  real  estate  in  question  was  owned 
in  fee  simple,  at  the  time  of  her  death,  by  Martha  Simpkin- 
Bon,  who  died  intestate  December  29,  1869,  leaving  surviv- 
ing her  the  defendant,  Benry  H.  Simpkioson,  and  three 
children,  her  only  children  and  heirs  at  law — the  two  plaint- 
iCFs  and  their  brother,  John  H.  Simpkinson.  Whether  John 
H.  Simpkinson  is  now  living  does  not  appear,  but  it  is  ad- 
mitted that  before  the  commencement  of  this  suit  he  bad 
sold  and  conveyed  all  of  his  interest  in  this  real  estate  to 
Mrs.  Ford,  his  sister,  and  that  the  two  plaintiffs  are  tbe 
owners  of  the  land  in  fee  simple,  subject  only  to  the  interest 
of  their  father  (or  of  those  claiming  under  him)  therein,  as 
the  surviving  husband  of  Mrs.  Martha  Simpkinson,  their 
mother. 
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John  Kelly,  the  grandfather  of  tbn  plaintiffsiheld  a  claim 
against  Henry  H.  SimpkinBon,  on  which  he  broogfat  a  auit 
in  Miami  county  common  pleaa  court,  which  he  aaaigned  to 
bis  two  grand-dflughtere,  the  plaintiffs,  while  <be  aoit  was 
pending,  and  a  judgment  was  recovered  in  iaid  anit  againet 
defendant,  Simpkinaon,  for  the  sum  of  86,580.68,  on  whicb 
an  execution  was  issued  to  the  sheriff  of  Hamilton  codnty, 
Ohio,  and  levied  on  the  interest  of  8impkinson  in  the  land 
deacribed,  in  the  petition  in  this  case.  Priof  to  this,  how- 
Bver,  the  defendants,  Goebel  &  Bettiuger.  had,  by  confee- 
aion,  recovered  a  judgment  against  said  Hedry  H*  Simpkio- 
Bon,  in  Miami  county  oommon  pleas  court,  for  Si, 767. 36 
and  costs,  and  an  exeoutiun  isBued  thereon  had  also  bel!D 
levied  by  the  aheriff  of  Hamilton  county  on  bia  interest  in 
said  land. 

The  claim  of  the  plaintiffs  is  that  they  are  entitled  to  have 
the  interest  of  their  father  in  this  land  aold  for  the  payment 
of  their  said  judgment,  and  that  under  the  law  the  defend- 
ants,  Goebel  &  Bettingett  have  no  cMm  or  lien  tbereouiatid 
that  it  be  so  held  and  adjudged  by  the  court,  and  that  the 
aaid  interest  of  Henry  H.  SimpkinBon  in  this  land  be  aold 
Qnder  the  order  of  the  courts  and  the  proceeds  be  applied  to 
the  payment  of  their  claitai,  and  for  such  other  relief  aa  ia 
equity  they  are  entitled  to. 

The  claim  of  Qoebel  &  Bettinger  aa  aet  op  in  tbeitf  an- 
ewer  i8>  that  the  execution  isaued  on  their  aaid  judgment 
was  levied  on  the  interest  of  H.  H.  Simpkinaonin  this  land, 
on  Decenb«t  80^  1807,  abd  that  the  ekecbtioil  in  thto  Kelly 
case  was  not  levied  until  April,  1808,  abd  that  by  virtue  of 
the  levy  of  their  execution  they  have  a  good  lien  on  the  in- 
terest of  Simpkinson  therein,  and  onfe  prior  tb  that  of  the 
plaintiffB,and  they,  by  crosa-petition^  esk  for  the  afeile  thereof, 
end  that  tbia  claim  be  first  paid  from  the  proceeda^ 

The  court  of  common  pleas  by  its  decree  ordered  the  is- 
tereat  of  Simpkinson  in  the  Ibbd  to  be  sold,  and  that  frotn 
the  proceeds  of  sale,  the  coats  be  first  paid,  and  that  tha 
reaidue  be  applied,  first,  to  the  payment  of  the  cluim  of 
Goebel  &  Bettinger,and  the  balance  to  the  claim  of  the  plaint^ 
iffs.  From  this  decree  tbe  plaintiffs  appealed  to  this  court. 
In  this  coutt  Simpkinson  filed  an  answer  consenting  to  the 
•lie  of  tbia  intereat  in  the  property  to  pay  the  claim  of  Goebel 
&  Bettinger. 
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On  this  state  of  fact,  what  are  the  lights  of  these  several 
parties  in  this  caae? 

Mrs.  iSimpkinaon,  the  wife  of  Henry  H.  Simpkinson,  and 
the  mother  of  the  two  plaintiffs,  and  their  brother,  having 
died  intestate  December  29,  1869,  the  real  estate  in  question 
descended  to  her  said  three  children  subject  to  the  interest 
of  Henry  H.  Simpkinson  therein,  as  by  the  provisions  of 
either  section  1  or  section  2  of  the  statute  of  descents,  passed 
March  4,  1865  (S.  &  S.,  304), amending  sections  1  and  3  of 
the  act  of  March  14,  1853  (8.  &  C,  501),  and  by  virtue  of 
the  provisions  of  section  17  of  the  last  cited  act,  which  pro- 
vided that  **nothing  in  this  act  should  be  so  construed  as  to 
affect  the  right  which  any  person  may  have  to  any  estate  by 
the  curtesy  or  in  dower  in  any  estate  of  any  deceased  persona. 
And  SQiviving  husbands,  whether  there  has  been  issue  born 
during  the  coverture  or  not, should  be  entitled  to  the  estates 
of  their  deceased  wives  by  the  curtesy." 

These  provisions  of  the  statute  being  in  force  at  the  time 
of  the  death  of  Mrs.  Simpkinson,  if  there  were  then  no  other 
provisions  of  law  modifying  oi'  changing  the  same,  it  seema 
clear  that  the  surviving  husband  would  have  taken  a  life  es- 
tate in  this  land,  and  would  have  had  all  the  rights  of  a  life 
tenant  therein,  including  the  right  absolutely  to  convey  the 
same  to  a  third  person,  or  to  mortgage  or  encumber  it  for 
his  debts,  or  to  confess  a  judgment  against  himself,  and  that 
on  proceedings  to  foreclose  the  mortgage,  or  enforce  the 
judgment  by  execution  or  otherwise,  his  life  estate  therein 
might  be  sold  under  the  order  of  the  court, and  the  purchaser 
obtain  a  good  title  thereto. 

But  these  were  not  the  only  statutes  to  be  taken  into  con- 
sideration. On  May  1.  1866,  an  act  was  passed  and  took 
.ffect  (S.  &  S.  389),  making  real  estate  owned  by  a  married 
voman,  and  acquired  by  her  in  any  one  of  the  ways  therein 
specified,  her  separate  property,  and  giving  her  certain  rights 
therein,  but  providing  that  ''this  act  shall  not  affect  the  es- 
tate by  the  curtesy  of  any  husband  in  the  real  property  of 
his  wife  after  her  decease;  but  during  the  life  of  the  wife  or 
any  heir  of  her  body  such  estate  shall  not  be  taken  by  any 
process  of  law  for  the  payment  of  his  debts,  or  be  conveyed 
or  encumbered  by  him,  unless  she  shall  join  therein  with 
him  in  the  manner  prescribed  by  law  in  regard  to  her  own 
estate.'' 
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This  Bection  was  sligbtl}*  amended  Maicb  23,  1866  (S.  & 
S.,  891),  bat  in  no  wise  affecting  this  provision,  and  in  tbe 
revision  of  tbe  statutes  in  1880  tbe  law  in  question  was  re- 
enacted  as  section  3108,  Bevised  Statutes.  If,  as  between 
tbese  parties,  tbese  laws  a  re  still  in  force,  it  would  seem  to 
be  clear  tbat  during  tbe  lifetime  of  tbe  plaintiffs,  two  of  tbe 
beirs  of  tbe  body  of  Mrs.  Simpkinson,  tbis  interest  of  tbe 
busband  as  life-tenant  in  tbis  estate  could  not  be  taken  by 
any  process  of  law  for  tbe  payment  of  bis  debts,  at  least 
without  tbe  consent  of  tbe  three  children  of  Mrs.  Simpkin- 
son, or,  it  may  be,  tbe  consent  of  those  living  who  now  have 
the  estate  in  remainder,  tbat  is,  of  Mrs.  Oameron  and  Mrs. 
Ford. 

But,  as  we  understand  it,  tbe  claim  asserted  on  behalf  of 
the  defendants, Goebel  &  Bettinger,  is  this:  That  on  April 
14,1884,  tbis  section  3108  was  so  amended  by  new  sections 
3108  and  3108,  Revised  Statutes,  as  to  repeal  the  limitation 
before  tbat  time  imposed  upon  him;  that  during  the  life  of 
an  heir  of  tbe  body  of  tbe  wife  his  interest  in  her  estate  as 
tenant  by  tbis  curtesy  should  not  be  taken  by  any  process 
of  law  for  the  payment  of  his  debts,  or  be  conveyed  or  en- 
cumbered by  him  unless  tbe  wife  should  have  joined  therein 
with  him  in  tbe  manner  prescribed  by  law  in  regard  to  her 
own  estate  (81  O.  L.,  209),  and  tbat  tbis  legislation  had  the 
effect  immediately  to  confer  upon  Mr.  Simpkinson  the  same 
rights  as  other  life  tenants  have  in  real  estate,  and  to  mort- 
gage or  convey  tbe  same,  and  to  encumber  it  by  judgment 
liens,  and  from  that  time  forward  it  was  liable  to  sale  on  ex- 
ecution or  otherwise,  even  during  tbe  lifetime  of  any  heir  of 
tbe  body  of  Mrs.  Simpkinson;  and  if  the  statute  in  question 
was  a  valid  one  as  to  tbese  parties,  as  applied  to  their  re- 
spective interests  and  estate  in  this  land,  tbe  contention 
would  seem  to  be  right  unless  the  law  as  affecting  them  has 
been  changed  by  subsequent  legislation. 

There  have  been  substantial  changes  in  the  statutes  on 
tbis  subject  since  tbat  of  April  14,  1884..  At  tbe  very 
session  of  the  legislature,  section  3108,  Bevised  Statutes, as 
amended  April  14,  1884,  was  repealed,  and  re-enacted  with 
tbe  same  limitation  upon  tbe  rights  and  powers  of   a  tenant 

by  the  curtesy  as  had  existed  when  the  husband  had  acquired 
oonmiaHT,  1900,  sr  ouu.  o^  iakm. 
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his  intereitt  at  the  death  of  bis  wife  ander  the  law  of  1861, 
and  as  amended  in  1866,  and  bj  section  8108,  Revised 
8tatates,  as  hroaght  into  the  revision  of  1880.  This  act  ia 
found  in  82  O.  L.,  181,  and  continued  in  force  nntil  Ma  rch 
19,  1887,  when  an  act  was  passed  (84  O  L.,  136),  secMon 
4194-1,  Revised  Statutes,  abolishing  the  estate  by  the  Cur- 
tesy, but  saving  vested  rights,  and  in  lieu  thereof  giving  to 
a  widower,  as  dower,  one-third  of  his  wife's  land  for  his  life. 

But  manifestly  this  last  statute  does  not  affect  the  rights 
of  the  parties  in  this  case  for  the  reason  that  it  dos  not  pur- 
port to  do  so,  as  it  saves  all  vested  rights,  and  for  the  addi- 
tional reason  that  the  legislature  would  not  have  the  right 
to  reduce  a  vested  life  estate  to  a  tenant  by  the  cojtesy  in 
the  whole  land  to  a  dower  interest  off  one-third  thereof. 
And  for  the  last  reason  stated,  we  are  of  the  opinion  that  if 
the  statute  of  April  14,  1884, was  a  valid  statute  as  to  these 
parties,  and  gave  to  Simpkinson,  the  tenant  by  curtesy,  the 
right  to  convey,  mortgage  and  encumber  this  interest  in 
this  real  estate  by  repealing  the  restrictions  and  limitations 
on  his  ri^ht  to  do  so  imposed  by  the  statute  in  force  when 
he  acquired  his  title  thereto,  that  the  legislature  had  not  the 
right  by  the  statutes  of  1885  to  reimpose  such  limitations 
upon  him,  and  upon  the   right  to  use  his  said  estate. 

On  this  point  then  the  question  seems  to  be  this: 
The  husband  and  the  children,  the  heirs  at  law  of  Mrs. 
Simpkinson,  having  acquired  their  several  interests  in  this 
land  on  the  death  of  the  wife  in  1869,  his  interest  under  the 
law  then  in  force  being  that  of  a  tenant  by  the  curtesy 
having  an  estate  for  his  life  in  said  lands,  but  without  any 
right  to  convey  or  encumber  them  during  the  life  of  any  of 
her  surviving  children,  and  with  an  express  provision  of  a 
statute  in  force  that  hie  interest  therein  should  not  be  taken 
by  any  process  of  law  for  the  payment  of  his  debts,  could 
the  legislature,  without  infringing  upon  the  vested  rights  of 
the  children,  remove  all  those  restrictions  and  authorize  him 
thereby  to  convey  or  encumber  his  interests  therein,  and 
allow  it  to  be  sold  for  his  debts  during  the  lifetime  of  any 
of  those  children? 

The  question  is  one  not  free  from  doubt.  Indeed  we  are 
referred  by  counsel  for  the  defendants  to  the  decision  of  this 
court  directly  holding,  in  a  somewhat  similar  case,  that  this 
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statute  of  1884  was  not  open  to  the  objection  named  It  is 
Halick  V.  Higdon,  1  C.  O.  Rep.,  322.  It  there  appears 
that  the  court  deciding  it  was  composed  of  Judges  Cox, 
Smith  and  Swing.  This  is  an  error  as  Judge  Bradbury 
took  the  place  of  Judge  Swing,  who  had  been  of  counsel  in 
the  case.  Personally  I  have  but  an  indistinct  recollection 
of  the  Cjse  or  of  the  arguments  of  counsel,  but  on  reconsid- 
eration of  the  question  I  am  of  the  opinion  that  that  case 
was  not  correctly  decided;  that  the  rights  of  the  parties 
were  fixed  by  the  laws  in  force  when  their  interests  were  ac- 
quired, and  were,  therefore,  vested  rights,  and  could  not 
be  interfered  with  by  the  legislature.  There  can  be  no 
question,  I  think,  but  that  on  the  death  of  the  mother  the 
three  children  took  the  whole  title  to  the  estate  which  had 
been  held  by  her,  subject  only  to  the  right  giten  by  the 
existing  law  to  their  father,  and  that  certainly  was  not  an 
absolute  life  estate  therein;  but  on  the  contrary, by  the  stat- 
utes referred  to,  was  shorn  of  many  of  the  attributes  and 
privileges  of  a  tenant  by  the  curtesy  as  it  existed  at  common 
law,  on  the  death  of  the  wife,  and  as  it  existed  in  this  state 
by  statute  prior  to  the  passage  of  the  law  of  1861.  At  the 
death  of  the  wife  in  1869,  the  husband  and  the  children 
together  owned  the  whole  estate — the  husband  an  estate  for 
his  life  therein,  as  fixed  and  limited  by  the  statute,  and  the 
children  the  residue  of  the  estate, subject  only  to  his  rights. 
On  what  principle,  then,  the  legislature  could  afterwards 
provide  that  his  rights  therein  could  be  greatly  extended, 
and  the  interest  of  the  children  correspondingly  lessened, 
and  this  be  effective  as  against  them,  I  can  not  understand, 
in  view  of  the  provisions  of  section  28,  article  2, of  the  consti- 
tution of  the  state  which  provides  that  *'the  general  assembly 
shall  have  no  power  to  pass  retroactive  laws.  **  And  as  held  by 
Judge  Brinkerhoff  in  deciding  Rairden  v.  Burnett,  15  Ohio 
St.,207,"tbe  words  'retrospeotive'and  'retroactive'as  applied 
to  laws,  seem  to  be  synonymous,  "and  he  quotes  approvingly 
Judge  Story's  definition  of  a  retrospective  law:  ''Upon 
principle,  every  statute  which  takes  away  or  impairs  vested 
rights,  acquired  under  existing  laws,  or  creates  a  new  obliga- 
tion, imposes  a  new  duty  or  attaches  a  new  disability  in  respect 
to  transactions  or  considerations  already  past,  must  be 
deemed  retrospective", and  therefore,  under  the  clear  doctrine 
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of  the  law  "atatDtea  affectiDg  anbatantial  iDtc^reata  and 
rights  of  property  have  a  prospective  operation  only,  nnlesB 
the  contrary  intention  is  clearly  expressed. "  Eelley  y. 
Eelso  &  Loomis,  5  Ohio  St.,  199. 

Such  should  be  the  holding  as  to  this  statute  of  1884,  for 
it  certainly  seems  to  come  within  the  meaning  of  retroactive 
law,  as  defined  by  Judge  Story.  The  statute  in  force  at  the 
time  he  acquired  his  title,  simply  gave  to  the  husband  daring 
the  time  that  any  one  of  the  heirs  of  the  body  of  the  wife 
was  living, the  right  to  use  and  occupy  the  estate  during  hia 
life  (by  himself  or  bis  agent  we  suppose),  and  expressly 
deprived  him  of  any  right  to  convey  or  encumbar  it  during 
the  life  of  the  wife,  unless  she  joined  in  the  deed,  and  ex- 
pressly exempted  his  interest  therein  from  sale  on  execution 
or  otherwise  for  his  debts,  either  before  or  after  the  death 
of  the  wife,  while  any  of  said  heirs  were  living,  unless  the 
wife  had  so  joined  in  tho  mortgage  or  other  encumbrance. 
It  is  expressly  held  in  Robert  v.  Sliffe,  41  Ohio  St.,  226, 
that  the  living  children, after  the  death  of  the  wife,  have  the 
right  to  prevent  the  enforcement  of  a  mortgage  made  by  the 
father  after  the  death  of  the  wife,  which  shows,  we  think, that 
they  had  substantial  rights  which  would  be  protected  by  the 
courts,  and  which  were  so  vested  that  they  could  not  be  di- 
vested by  the  legislature. 

If  these  views  be  correct,  and  the  claim  of  the  defendants, 
Qoebel  &  Bettinger,  could  not  be  asserted  and  enforced  in 
an  action  brought  by  them  directly  to  do  so,  against  the 
wishes  of  the  children, can  it  be  done  where,as  in  this  case, 
an  action  is  brought  by  the  two  children  now  owning  the 
remainder,  and  where  they  seek  the  sale  on  a  debt  of  the 
father  now  owned  by  them  ?  And  under  the  circumstances 
of  this  case,  have  the  plaintiffs,  the  sole  owners  of  the  re- 
mainder, the  right  to  have  the  father's  interest  sold  to  pay 
the  judgment  lien  thereon?  As  to  the  last  question, we  have 
had  doubt  whether  it  can  be  done  without  the  consent  of 
John  H.  Simpkinson,  one  of  the  children  of  Mrs.  Simpkin- 
Bon,  if  he  is  now  living.  But  as  this  provision  as  to  sale  or 
encumbrance  by  the  husband,  for  preventing  the  property 
being  taken  for  the  debts  of  the  husband  during  the  life  of 
any  child,  was  probably  for  the  protection  of  the  remainder 
of  the  estate,  it  may  be  that   the  consent  of  one   who   has 
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parted  with  bia  iotereat  in  the  eatate  ia  not  eaaential,  but  we 
think  it  would  be  the  safer  plan  to  have  such  consent.  If 
given,  we  aee  no  reason  whj  (as  this  provision  of  the  law  ia 
one  for  the  protection  of  the  children  or  remainder  men)  they 
conld  not  waive  it.  Nor  do  we  aee  any  good  reaaon  for  hold- 
ing that  they  may,  and  do,  waive  it  as  to  their  own  claim, 
and  ask  for  a  sale  of  their  father's  interest  in  the  land  to  pay 
it;  that  thia  also  would  operate  as  a  waiver  of  their  right  to 
object  to  the  sale  thereof  to  pay  the  claim  of  Goebel  &  Bet- 
tinger. 

But  it  is  clear,  we  think,  that  the  court  ought  not  to  take 
any  action  that  would  be  prejudicial  to  the  ights  of  the  lat- 
ter. Their  lien,  by  the  levy  of  their  execution  before  the 
levy  of  that  of  the  plaintiflFs,  in  some  sense  gave  them  a  lien 
on  the  freehold  eatate  of  Simpkinson.  It  attached  at  the  date 
of  the  levy,  and  gave  them  the  right  to  sell  the  life  estate  if 
be  survived  his  children.  This  is  a  substantial  right  and 
ahould  not  be  taken  away.  The  only  way  in  which  the  righta 
of  all  the  parties  can  be  protected,  aa  it  seems  to  us,  would 
be  to  have  the  interest  of  Mr.  Simpkinson  sold  on  the  claim 
of  the  plaintiffs,  and  the  proceeds  of  the  sale,  leas  the  costs 
of  the  caae,  placed  in  the  hands  of  a  trustee  for  investment 
during  the  lifetime  of  Simpkinson,  the  net  proceeds  of  the 
income  thereof  to  be  paid  to  the  plain tiffa  during  the  lifetime 
of  the  father  and  of  the  plaintiffs,  or  either  of  them,  and  if 
the  father  should  survive  the  children  then  the  defendants, 
Goebel  &  Bettinger,  would  be  entitled  to  the  amount  of  the 
pnrchaae  money,  less  the  costs  as  aforesaid. 

J,  J,  Glidden  and  C,  &  M.  Suoing,  for  Plaintiffs. 

Jacob  Shroder^  for  Defendants. 


(First  Cirouit'Hamilton  Go. O., Circuit  Court— Jan. Term,  1900.) 

Before  Smith,  Swing  and  Giflen,  JJ. 

IN  THE  MATTER  OP  THE  ASSIGNMENT  OF  HENRY  P. 

STOTHFANG. 

Pledge —  What  amounts  to  poeseiniaii-^ 

(1).  A  request  by  a  pledgor  to  his  pledgee  that  when  the  debt 
is  paid  he  deliver  the  collateral  to  another  creditor  to  se- 
cure an  indebtedness  to  such  other  creditor,  constitutes 
lafflcient  possession  of  the  collateral  by  such  other  creditor. 

(2).  See.  6848,  R.  S.,  relating  to  preferences,  as  applied  to  this 
ease.  « 
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From  the  agreed  statement  of  facta  it  appears  that  on  April 
16,  1898,  Ferdinand  Dibowski  accepted  in  satisfaction  and 
payment  of  a  note  given  to  him  by  H.  F.  Stothfang,  another 
note  as  follows: 

'^$1,000.  Cincinnati,  O. 

'•April  16,  1898. 

*'One  year  after  date  we  promise  to  pay  to  the  order  of 
Ferdinand  Dibowski  one  thousand  dollars.  Payable  at 
Cincinnati,  Ohio,  with  six  per  cent,    interest    per    annam. 

Value  received. 

'•(Signed)  ''H.  F,  Stothfang, 

••F.  H.  Stothfang, 
'•Louisa  Stothfang." 

On  the  back  of  which  Henry  Dieckmann  signed  his  name 
before  delivery  to  Dibowski.  The  same  was  not  paid  when 
due.  Payment  was  demanded  and  suit  was  about  to  be 
commenced  for  the  same,  when  Dieckmann  executed  and 
delivered  to  Dibowski  his  individual  note  for  $l,000,secured 
by  mortgage  upon  his  real  estate. 

To  secure  Dieckmann,  H.  F.  Stothfang  and  F.  H.  Stoth- 
fang executed  and  delivered  to  Henry  Dieckmann  their 
promissory  note,  dated  May  12,  1899,  for  Si, 000,  payable 
to  his  order  •'having  deposited  or  pledged  as  collateral 
security  for  the  payment  of  this  note  the  same  warehouse 
receipts  for  whiskey  now  in  the  possession  of  the  Atlas 
National  Bank  and  pledged  with  said  bank  as  collateral 
security  for  loans  or  their  renewals  of  said  loans,  and  after 
the  payment  of  said  loans  or  their  renewals  to  the  Atlas 
National  Bank,  then  the  balance  of  said  warehouse  receipts 
are  to  be  held  by  the  said  Henry  Dieckmann  as  collateral 
security  to  this  note." 

H.  F.  Stothfang  for  a  year  or  more  prior  to  this  trans- 
action was  in  partnership  with  his  brother,  F.  H.  Stothfang, 
and  they  did  business  under  the  firm  name  of  H.  F.  Stoth- 
fang &  Brother. 

Said  partnership  was  dissolved,  and  H.  F.  Stothfang  con- 
tinued the  business,  assuming  its  liabilities  and  taking  its 
assets.  H.  F.  Stothfang  at  the  time  was  insolvent,  and  on 
August  7,  1899,  made  a  general  assignment  for  the  benefit 
of  (Creditors 
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Dieckmann  olaims  to  be  entitled  to  payment  in  full  of  his 
note  and  interest  out  of  the  proceeds  of  sale  of  the  ware« 
house  receipts  now  in  the  hands  of  the  assignee.  This  is  re* 
flisted  by  the  general  creditors  on  the  grounds: 

First.  That  there  was  no  delivery  of  possession  of  the 
warehouse  receipts  to  Dieckmann. 

Second.  That  the  transfer  was  fraudulent  and  void  as  to 
creditors  under  section  6343,  Revised  Statutes,  as  amended 
98  O.  L. ,  290. 

By  the  terms  of  the  collateral  note  Dieckmann  was  to  have 
actual  possession  of  the  balance  of  the  warehouse  receipts 
after  payment  to  the  Atlas  National  Bank.  The  bank  was 
at  once  notified  of  the  pledge  to  Dieckmann  and  requested 
to  deliver  to  him  the  warehouse  receipts  remaining  after 
payment  of  its  claim. 

In  Jones  on  Pledges,  section  34,  it  is  said:  '*But  pos- 
eessiou  may  be  held  by  a  third  person  for  a  pledgee,  when 
auch  person  will  be  considered  as  the  pledgee's  agent." 
We  think  that  the  possession  of  Dieckmann  as  pledgee  was 
as  full  and  complete  as  the  nature  of  the  case  would  admit. 

It  is  further  claimed  that  the  pledge  of  the  warehouse 
receipts  was  a  preference  within  the  inhibition  of  section 
6843,  Revised  Statutes,  as  amended,  which  provides  that 
^' Every  conveyance,  transfer,  etc,  made  by  a  debtor  in  con- 
templation of  insolvency,  or  with  a  design  to  prefer  one 
creditor  to  the  exclusion  of  others,  shall  be  declared  void, 
and  shall  inure  to  the  benefit  of  all  creditors.  And  every 
such  conveyance  or  transfer  made  in  the  event  of  a  deed  of 
assignment  being  filed  within  ninety  days  after  the  giving 
or  doing  of  such  .thing  or  act,  shall  be  conclusively  deemed 
fraudulent  and  void  as  to  the  assignee  of  such  debtor,  where 
upon  proof  shown,  such  debtor  was  insolvent  at  the  time  of 
giving  or  doing  such  act." 

It  will  be  observed  that  the  collateral  note  was  a  joint  nb- 
ligatioD  of  H.  F  Stotbfang,  and  F.  H.  Stotbfang,  and  a  joint 
pledge  of  the  warehouse  receipts,  and  chat  the  statement  of 
faots  as  to  partnership  and  its  dissolution  warrants  the  infer- 
ence that  at  the  time  the  note  was  executed  the  partnership 
was  still  in  existence  and  the  owner  of  the  property  pledged, 
and  that  the  dissolution  occurred  subsequently.  It  does  not 
appear  that  as  partners  they  had  any  other  liabilities,  and 
hence  it  could  not  be  a  preference  of  one*  creditor  to  the  ex- 
clusion of  others. 

Judge  Smith  and  Judge  Swing  concur  in  the  judgment  of 

Vol.  20.    To  Sig.  80.  Boprinted  on  aeconnt  of  errors. 
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affirmaDoe,  bnt  for  the  reason  that  H.  F.  Stotfafang  was  alooe 
the  owner  of  the  warehouse  reoeipts  at  the  time  they  were 
pledged,  and  that  as  surety  he  was  not  a  creditor  of  his  prin- 
oipal,  within  the  meaning  of  section  6848,  Revised  Statntee^ 
until  he  paid  the  debt.     Judgment  affirmed. 

Renner^  Gordon  &  Renner,  for  Dieokmann. 

Charles  F.  Williamsj  for  the  general  creditors. 

A.  H,  Bode,  for  the  Assignee. 

First  Cirouit— Hamilton  Co.,  OMOir't  Court— Jan.  Term,  ieoa> 

Before  Smith,  Swing  and  GifFen,  JJ. 
CHARLES  ANDREWS  et  al.  t.  VILLAGE  OF  HYDE  PARK. 

Appropriation  by  eity^Failure  to  pay  within  iix  rMmtht-^AUow- 

anee  of  motion  to  retax  oo9t8  under  see.  2260,  B,  8,^  can  not  be  vor 

cated  at  9ub9€quent  term  on  msre  m4>tion — 

(1).  The  allowance  of  a  motion  to  retax  costs  in  an  approprla* 
tion  proceeding,  so  as  to  include  compensation  to  the  land 
owner  for  attorney's  fees  and  other  reasonable  and  proper 
expAnses,  in  a  case  where  the  municipality  falls  within  six 
months  to  take  possession  of  and  pay  for  the  land,  under 
sec.  2200  B.  S.,  is  a  judgment  or  order  made  by  the  court, 
and  can  not  be  vacated  at  a  subsequent  term  on  a  mere 
motion  to  again  retax  the  costs  so  as  to  exclude  attorneys 
fees  and  expenses  allowed  on  such  first  motion  to  retax 
costs. 
Judgment  rendered  before   ease  stands   regularly  for  trial  not 

ground  for  vacation— 

(2).     The  ground  that  the  judgment  was   rendered   before   the 
action  regularly  stood   for    trial,    is  not  one    within   the 
meaning  of  sec.  5357,  R.  S. 
City  may  waive  right  to  six  months  time  to  take  land — 

(8).  While  a  laud  owner  may  waive  his  right  under  sec.  2260, 
R.  S.,  to  have  the  proceeding[  to  appropriate  his  land  de- 
clared void  where  the  municipality  fails  to  take  possession 
of  the  same  and  to  pay  the  compensation  awarded,  there  is 
nothing  in  the  statute  preventing  the  municipality  from 
waiving  its  right  to  six  months  time  to  take  the  land  by 
notifying  the  owner' of  its  refusal  within  the  six  months. 
Bame—Retaxing  costs— Compensation  for  attorney  and  expenses— 

(4).  Where  a  municipal  corporation  brings  an  action  for  the 
condemnation  of  property  for  street  purposes,  and  a  trial  is 
had  and  judgment  rendered,  fixing  the  compensation  to  be 
paid  to  the  property  owners,  and  the  corporation  fails  to 
take  the  property  within  six  months,  the  claim  of  the  de- 
fendants to  be  allowed,  under  sec.  2260,  B.  S.,  for  attorney's 
fees  and  expenses  incurred  by  them,  can  not  be  defeated 
on  the  ground  that  the  appropriating  ordinance  was  invalid. 

Error  to  the  Court  of  Common  Pleas  of  Hamiton  county. 

GiFFBN,   J. 

The  suit  below  was  instituted  by  the  village  of  Hyde  Park  for 

the  purpose  of  appropriating  property  to  open  Andrew  avenue. 

Such  proceedings  were  had  that  on  July  29,   1898,  a  mo- 


VOL.  20  OIROUIT  COUBT  OP  OHIO.  279 


Andrews  at  al.  t.  Village  of  Uyde  Park. 

tioD  for  a  new  trial  was  oyerrnled  and  jadgment  entered  or 
the  verdict  aBBeeeing  compensation  as  fonnd  by  the  jary. 

On  December  S,  1898,  Elizabeth  F.  Black  et  al.  filed  a 
motion  to  retaz  coBta  bo  as  to  inolnde  reasonable  attorney 
fees  and  expenses, for  the  reason  that  the  plaintiff  has  refused 
to  accept  the  verdict  and  judgment  herein  rendered.  Upon 
consideration  hereof  and  having  heard  the  testimony,  the 
court  taxed  the  compensation  to  be  paid  the  attorneys  of  the 
several  defendants  as  costs.  Afterwards  attorney  fees  were 
taxed  in  behalf  of  other  defendants,  but  none  later  than 
January  26,  1899. 

On  May  4,  1899,  at  a  subsequent  term  of  the  court,  the 
plaintiff  filed  a  motion  to  again  retax  costs  by  excluding  all 
compensation  as  attorney  fees  for  the  reasons-- 

First:  That  six  months  had  not  expired  when  such  fees 
were  so  taxed. 

Second:  That  the  ordinance  under  which  said  proceed- 
ings were  had,  was  contrary  to  the  constitution  of  the  United 
States,  illegal  and  void. 

On  June  25,  1899,  upon  consideration  of  the  court,  this 
motion  was  sustained,  and  the  clerk  of  the  court  was  or- 
dered to  retax  the  costs  and  exclude  therefrom  all  attorney 
fees  and  expenses  of  defendants. 

Although  the  motion  is  styled  a  motion  to  retax  costs,  it 
se«>ks  to  vacate  a  judgment  rendered  or  order  made  at  a 
former  term  of  the  court,  and  should  be  so  treated;  nor  is 
the  ground,  for  vacation  that  the  judgment  was  rendered 
**before  the  action  regularly  stood  for  trisl,^'  one  within 
the  meaning  of  section  6367,  Revised  Statutes,  FoUett  v. 
Alexander,  68  Ohio  St.,  202.  The  irregularity  in  obtain- 
ing the  judgment  or  order  consisted,  if  at  all,  in  entering  a 
motion  prematurely  filed,  and  a  want  of  power  in  the  court 
to  hear  and   determine   the  same. 

Section  2*260,  Revised  Statutes,  provides  as  follows: 

''Where  a  municipal  corporation  makes  an  appropriation 
of  land  for  any  purpose  specified  in  this  chapter, and  fails  to 
pay  for  or  take  possession  of  the  same  within  six  months 
after  the  assessment  of  compensation  shall  have  been  made, 
as  hereinbefore  provided,  the  right  of  the  corporation  to 
make  such  appropriation  on  the  terms  of  the  assessment  so 
made,  shsll  cease  and  determine.  «  «  «  And  upon 
motion  of  aoy  defendant  said  costs  shall  thereupon    be   re- 
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taxed,  and  a  reasonable  fee,  to  be  paid  to  the  attorney  of 
each  defendant,  together  with  any  other  reasonable  and 
proper  expense  incurred  by  defendants  in  an  amount  to  be 
then  fixed  by  the  coart,  shall  be  added  to  and  included  in 
such  costs  as  a  part  thereof  to  be  collected  by  execution  or 
otherwise,  in  the  same  manner  as  though  originally  so 
taxed.  ^* 

It  will  be  observed  that  the  right  to  appropriate  shall 
cease  and  determine  upon  failure  to  pay  for  or  take  posses- 
sion within  six  Qonths  after  assessment  made.  And  there- 
upon, that  is  when  the  right  ceases  and  determines,  the 
costs  shall  be  retaxed  upon  motion  of  any  defendant.  This 
provision  was  evidently  intended  for  the  benefit  of  the  land 
owners;  but  they  may  waive  it  by  accepting  payment  after 
the  expiration  of  six  months,  and  there  is  nothing  in  the 
statute  preventing  the  corporation  from  waiving  its  right  to 
take  by  notifying  the  owners  of  its  refusal.  The  motion 
alleged  such  refusal,  and  was  heard  and  determined  upon 
evidence.  The  village  appeared  by  its  counsel  and  defend- 
ed, without  making  any  objection  till  it  filed  the  motion  of 
May  4,  1899.  The  village  therefore  waived  its  right  to 
take  the  property  within  the  six  months,  and  the  motion  of 
defendants  to  retax  costs  was  not  prematurely  made. 

In  vacating  the  order  the  court  did  not  adjudge  that 
there  was  a  valid  defense  as  required  by  section  5360,  Re- 
vised Statutes.  It  is  further  contended  that  the  ordinance 
to  appropriate  containing  a  provision  that  the  costs  and  ex- 
penses thereof  should  be  assessed  upon  the  property  bound- 
ing and  abutting  thereon  per  front  foot  was  unconstitutional 
and  void. 

The  case  of  Baker  v.  Norwood  is  relied  on,  but  in  that 
case  the  court  held  that  a  reassessment  could  be  made,  the 
syllabus  being  as  follows: 

''Where  a  special  assessment  is  in  itself  illegal,  because 
it  rests  upon  a  basis  that  excludes  any  consideration  of 
benefits  to  the  property  taxed,  proof  that  it  is  in  excess  of 
benefits  is  not  required  in  a  suit  to  enjoin  its  enforcement, 
as  the  only  appropriate  decree  in  such  case  is  one  enjoining 
the  whole  assessment,  leaving  the  local  authorities  to  make 
a  new  one  according  to  law." 

Section  2290,  Revised  Statutes,  also  provides  that: 
"When  it  appears  to  the  council  that  a  special   assessment 
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is  iovalid,  by  reason  of  iDformality  or  irregularity  in  the 
proceedingB,  or  where  an  asaeBsment  is  adjudged  to  be 
illegal  by  a  coart  of  competent  jarisdiction,  the  council  may 
order  a  reassesflment  whether  the  improvement  has  been 
made  or  not.'^  It  conld  also  assess  the  costs  and  expenses 
on  the  general  tax  list. 

At  all  events  the  defendants  were  brought  into  court  by 
the  plaintiff  and  compelled  to  defend  an  action  the  benefits 
of  which  the  plaintiff  declined  to  accept.  They  are  not  now 
claiming  anything  under  the  ordinance,  which,  if  invalid, 
was  chargeable  to  plaintiff  alone,  but  they  seek  reimburse- 
ment of  the  expenses  to  which  they  were  needlessly  put  by 
reason  of  the  failure  of  the  plaintiff  to   take    the    property, 

The  order  and  judgment  of  the  court  on  the  motion  of 
the  village  will  therefore  be  reversed. 

John  M.  Walsh,  for  the  Village. 

James  R.  Foraken;  Edwin  Oholson;  Max  J5.  May;  Cop- 
pock,  Hammel  &  Coppock;  P,  A,  Reece;  L.  M.  Mongan\ 
James  B,  Matson  and  Hollister^  for  the  property  owners. 


iThird  Circuit— Seneca  Co.,  0.,Circuit  Oourt-*May  Term,1900.) 

Before  Price,  Norris  and  Pay,  JJ. 
BAOON  et  al.  v.  NOBLE  et  al. 

Bin  of  exceptions— Entry  making  it  part  of  the  record  necessary-- 
<1).    An  entry  by  the  trial  court  as  follows:    "This  day  came 
the  said  Warren  P.  Noble  and  the  others  of  the   said    peti- 
tioners and  presented  their  bill  of  exceptions    taken    upon 
the  hearing  of  this  oause,  and  thereupon  the  same  was  ac- 
cepted, allowed  and  signed,  a ud  ordered  to  be  filed  with  the 
papers  in  said  cause,  which  is  accordingly  done'\  is  not  a 
Buffloient  eutry  to  make  the   bill   of  exceptions   a   part   of 
the  record.    The  entry  must  order  that  the  bill  be  made   a 
part  of  the  record  of  that  court  to  bring  the  matter  therein 
contained  before  the  reviewing  court  for  consideration. 
Petition  for  alteration  of  road  and   vacation  of  old  road— When 
not  joinable— 

(2).  A  prayer  for  an  alteration  of  a  road  and  for  the  vacation 
of  the  old  road  cannot  be  joined  in  one  petition  where  the 
change  in  the  route  of  travel,  which  is  called  an  alteration 
of  an  ol  1  road,  is  so  radical  in  course  and  distance  as  to  in 
fact  make  a  new  course  and  outlet  for  public  travel,  and  is 
Bubstantially  a  new  road. 

Error  to  the  Oourt  of  Common  Pleas  of  Seneca  county. 
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This  case  comes  into  this  court  by  petition  in  error.  The 
proceedings  sought  to  be  affected  by  the  action  of  this  court 
originated  before  the  board  of  county  commissioners  of  this 
county  upon  a  petition  which  reads  as  follows: 

The  petition  is  addressed  to  the  board  of  county  commis- 
sioners, and  makes  known  the  fact  that  the  signers  are  free- 
holders of  Seneca  county,  residing  in  the  vicinity  of  the 
proposed  improvement,  and  states  in  substance  further  that 
there  is  a  county  road  running  southwardly  on  the  line  be- 
tween sections  28  and  29  in  Olinton  township,  from  the 
northeast  corner  of  section  28  to  the  Coe  road,  and  at  the 
south  end  divides  the  Green  Lawn  cemetery;  that  public 
convenience  requires  the  alteration  of  said  road,  and  asks 
that  the  same  be  altered  as  follows:  Beginning  for  su^h 
alteration  at  the  northwest  corner  of  the  southwest  (quarter 
of  the  northwest  quarter  of  section  28,  thence  east  to  the 
east  line  of  the  west  half  of  said  section  28,  thence  south  on 
said  east  line  to  the  intersection  of  the  same  with  the  Ooe 
road,  and  there  terminating.  Said  alteration  to  be  laid  out 
on  lands  immediately  south  of  the  north  line  of  said  south- 
west quarter  of  the  northwest  quarter  of  section  28,and  im- 
mediately west  of  the  east  line  of  the  west  half  of  said  sec- 
tion, and  wholly  on  the  lands  of  the  Green  Lawn  Cemetery 
Association,  the  road  to  be  fifty  feet  in  width  and  completed 
so  as  to  make  the  same  as  good  as  the  present  county  road. 

The  petition  further  asks  for  the  consequent  vacation  of 
so  much  of  the  original  road  as  in  the  opinion  of  the  board 
of  county  commissioners  may  be  rendered  necessary  by  said 
alteration,  as  provided  by  statute.  The  petition  is  signed 
by  more  than  the  requisite  number  of  petitioners. 

Such  proceedings  were  had  before  the  board  of  county 
commissioners  that  the  prayer  of  the  petition  was  granted. 
The  road  was  established  over  the  route  so  as  to  intersect  the 
Ooe  road  at  the  point  requested, and  the  old  road  was  vacated 
as  suggested  in  the  petition. 

An  appeal  was  taken  to  the  probate  court  by  plaintiffs  in 
error.  The  probate  court  upon  hearing  the  case  found  that 
the  proceedings  before  the  commissioners  were  erroneous  in 
this,  that  the  petition  of  Warren  P.  Noble  and  others  is  a 
joint  petition  for  the  vacation  of  the  old  county  road  and  the 
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location  and  establiahmeDt  of  a  new  conntyroad;  that  the 
pioceedingB  tbereander  are  diatinct  and  independent,  requir- 
ing different  modes  of  procedare,and  are,  therefore,not  join- 
able;  and  that  by  reason  thereof  said  board  of  county  com- 
missioners were  without  jorisdiction  in  the  premises,  and 
proceeded  to  dismiss  the  petition  upon  this  finding  and  ad- 
judged the  costs  agains  the  petitioners,  and  overruled  their 
motion  for  a  new  trial.  The  case  was  beard,  as  is  evidenced 
by  a  transcript  of  the  record  of  the  probate  court,  upon  the 
petition  and  other  papers  which  had  been  filed  by  the  re- 
spective parties  before  the  county  commissioners  on  the 
bearing  before  that  board,  the  report  of  the  viewers  and  the 
testimony  presented  to  the  court. 

To  this  finding  and  jtidgment  of  the  probate  court  excep- 
tions were  saved  by  the  defendants  in  error  here,  who  pre- 
pared their  bill  of  exceptions  and  prosecuted  error  to  that 
action  of  the  probate  court  in  the  court  of  common  pleas  of 
this  county.  The  case  was  there  heard  upon  error,  upon  a 
petition  in  error,  papers,  transcripts  and  bill  of  exceptions; 
and  upon  consideration  of  which, the  common  pleas  reversed 
the  judgment  of  the  probate  court,  finding  error  in  the  rec- 
ord of  the  probate  court  in  this,  ''that  the  probate  court 
erred  in  finding  that  said  petition  for  the  alteration  of  said 
road  aontained  a  petition  for  the  establishment  of  a  new  road 
and  the  vacation  of  an  old  road,  and  erred  in  finding  that 
the  said  board  of  county  commissioners  had  no  jutisdiction 
in  the  premises,  and  erred  in  dismissing  the  said  proceed- 
ings at  the  costs  of  the  plaintiffs  in  error,"  defendants  in 
error  here. 

To  the  action  of  the  common  pleas  reversing  the  judgment 
of  the  probate  court  error  is  here  prosecuted,  and  the  case 
is  submitted  upon  the  same  bill  of  exceptions  and  original 
papers  that  were  presented  to  the  court  of  common  pleas. 
The  errors  here  assigned  are,  in  substance,  that  the  finding 
and  decision  of  the  common  pleas  was  contrary  to  law  and 
against  the  weight  of  the  evidence;  that  the  common  pleas 
erred  in  rendering  judgment  against  plaintiffs  in  error  for 
cosifl,  and  error  in  reversing  the  judgment  of  the  probate 
court  and  in  remanding  the  case  to  that  court  for  further 
proceedings. 

In  the  language  of  the  supreme  court,   which  ia  a  recita- 
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tioD  of  the  statate  in  that  regard,  '"Id  order  to  entitle  a  bill 
of  exceptions  to  be  considered  by  a  reviewing  conrt,  it  mast 
be  shown  by  a  proper  joornal  entry  that  the  bill  wf  s  order- 
ed made  a  part  of  the  record."  See  Riverside  Babber  Co^ 
V.  Milan  Manf'g  Co.,  43  Weekly  Law  Balletin,  414;  Also 
section  5802,  Bevised  Statates. 

The  bill  of  exceptions  before  us  was  allowed  by  the   pro- 
bate court  and  is  identilied  and  accredited  by  the  following 
entry  made  by  that  court  on  March   15,    1900:     '"This  day 
came  the  said  Warren  P.  Noble  and  the   others  of   the  said 
petitioners  and  presented  their  bill  of  exceptions  taken  upon 
the  hearing  of  this  cause,  and   thereupon   the  same  was   ex- 
amined, allowed  and  signed  and  ordered  to  be  filed  with  the 
papers  in  said  cause,  which  is  accordingly  done.^^     This  is 
not  a  proper  entry  making  the  bill  of  exceptions  a  part  of  the 
record.     And  the  probate  court  makes  no  other  order   pro- 
viding that  the  bill  be  a  part  of  the  record  or  ordering  that 
the  bill  be  made  a  part  of  the  record,  and  by  this  failure  the 
bill  did  not  become  and  is  not  a  part  of  the  record   of   that 
court.     So  that  it  lacks  the  vitality  requisite  to  bring  up  for 
criticism  the  error  which  it  is  the  office  of  a  bill  of  exceptions 
to  present  for  review.     The  bill  recites  the  fact  that  the  pet- 
ition, transcript  and  papers  used  before  the   commissioners 
were  presented  to  the  probate  court  at  the   hearing  of    the 
case  there  as  evidence,  and  undertakes  to  make  them  a  part 
of  the  bill  by  reference  and  by  exhibits,  as  well  as  testimony 
of  the  witnesses  offered  in  evidence  at  the  trial.     Now,  if  we 
must  look  only  to  the  bill  of  exceptions  for  a  reproduction  of 
the  condition  in  the  probate  court  and  the  matters  upon  which 
that  court  acted  and  the  causes  that  moved  that  court  to  the 
determination  of  the  case  as  evidenced   by   its  finding    and 
decision,  we  are  met  at  the  very  threshold  by  the  fact    that 
what  the  bill  of  exceptions  purports  to  exhibit  to  this   court 
is  a  part  of  no  record  in  which  this  court  may  look  for  error. 
So  th|it  the  case  is  not  here  for  review  upon  a  bill  of  excep- 
tions,and  was  not  presented  to  the  court  of  tommon  pleas  by 
a  bill  of  exceptions  that  the  common  pleas  might  review,  and 
did  not,  and  does  not,  present  any  ground  upon  which  a  judg- 
ment of  the  probate  court  might  be  disturbed. 

But  upon  the  theory  that  the  error  complained  of  is  error 
exhibited  by  the  original  papers  upon  which  the  county  com- 
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miBBionera  acted,  and  which  by  filing  followed  the  case  here 
and  aie  a  part  of  it,  upon  an  ezamiDatioD  of  them,  and  aside 
fiom  the  bill,  what  is  the  color  of  the  proceedings  before  the 
coantj  commissioners  which  the  probate  court  found  to  be 
in  substance  erroneous?  It  is  claimed  by  the  defendants 
in  error  that  the  proceeding  is  under  section  4638,  Revised 
Statutes, and  as  contemplated  by  that  section  and  other  sec- 
tions, which  provide  what  the  petition  shall  contain,  and 
point  out  the  steps  to  be  taken  for  the  alteration  of  a  county 
road;  that  the  vacation  of  a  portion  of  the  original  road  is 
merely  the  incident  to  such  alteration  or  change,  and  is  dis- 
posed of  by  section  4635,  applying  to  county  as  well  as  state 
roads,  which  provides  that  so  much  of  the  original  road  as 
lies  between  the  points  at  which  the  intersection  shall  be  made 
shall  be  and  remain  vacant.  Upon  the  other  hand, the  plaint- 
iffs in  error  assert  that  the  action  of  the  county  commission- 
ers invoked  by  the  subject-matter  of  the  petition  and  the 
case  necessarily  presented  by  it,  and  by  its  prayer,  is  not 
only  the  alteration  of  a  road,  but  is  the  vacation  of  a  county 
road  also,  not  as  a  mere  incident  to  the  alteration  and  which 
follows  it  and  is  a  part  of  the  alteration,  but  which  vacation 
is  of  itself  a  substantive  proceeding,  dependent  however  up- 
on the  granting  of  the  prayer  of  the  petition  which  asks  for 
the  alteration. 

The  petition  at  bar  asks  for  the  establishment  of  an  open 
way  to  be  laid  out  as  a  county  road  between  the  points  desig- 
nated; it  calls  the  new  way  a  change  in  route  of  the  road  to 
be  affected  and  an  alteration  of  it;  it  points  out  the  ground 
over  which  it  now  passes  and  which,  when  the  change  is 
made,  it  will  cease  to  pass, and  while  it  does  not  in  words  call 
attention  to  the  fact  that  so  much  of  it  as  ceases  to  be  a  part 
of  the  road  when  the  change  is  made  will  be  no  longer  of 
use,  yet  in  substance  it  points  out  and  declares  useless  the 
part  which  ceases  to  be  a  portion  of  the  road, and  in  a  small 
but  very  distinct  voice  asks  that  that  portion  be  vacated. 
The  change  in  the  route  of  travel,  which  is  in  this  petition 
called  an  alteration  of  an  old  road,  is  so  radical  in  course  and 
distance  as  to  in  fact  make  a  new  course  and  outlet  for  pub- 
lic travel,  and  ia  substantially  a  new  road  over  which  to 
divert  public  travel  to  its  intersection  with  the  Ooe  road; 
and  to  make  such  alteration  it  would   appear   necessary    to 
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close  up  the  old  road  which  affords  a  shorter  and  more  con- 
venient access  to  the  Ooe  road.  Now,  this  is  not  the  condi- 
tion which  of  necessity  vacates  a  portion  of  an  established 
highway,  but  is  a  condition  which  might  be  sustained  or  dis- 
approved in  a  proceeding  under  section  4661,  which  provides 
for  the  vacation  of  a  road  or  a  part  of  a  road  considered  use- 
less, and  is  a  matter  which  should  be  submitted  and  heard 
and  determined  under  that  section. 

With  this  view  of  the  petition  and  the  case  presented  by 
the  petition,  and  the  remedy  and  the  relief  demanded  by  it, 
and  the  proceedings  had  under  it,  and  the  action  taken  upon 
it  by  the  county  commissioners,  we  are  of  the  opinion  that 
the  proceeding  as  conceived  by  the  petition  and  conducted 
by  the  commissioners  is  one  which  unites  the  establishment 
of  a  new  road  with  the  vacation  of  an  old  road,  the  one  de- 
pendent upon  the  other,  and  is  inhibited  by  the  law  as  given 
to  us  in  the  case  of  Geddes  v.  Rice,  24  Ohio  St.,  60.  And 
for  this  reason,  and  for  all  of  them,  the  judgment  of  the 
court  of  common  pleas  is  reversed  and  that  of  tha  probate 
court  affirmed,  and  this  at  the  costs  of  defendants  in  error, 
and  the  case  is  remanded  to  the  court  of  common  pleas  for 
execution. 


(First  Circuit— Hamilton  Oo.,0.,Ciroait  Court— Jan.  Term,  1900.) 

Before  Smith,  Swing  and  GifleD,  JJ. 

OSCAR  W.  KUHN,    Assignee,    v.    MARGUERITE    HALEY 

et  al. 

Appeal  in  state  court  by  trustee  in  Bankruptcy  —  Bond  reguired— 
A  trustee  in  bankruptcy  is  not  relieved  by  sec.  5228,  R.  S.  from 
giving  bond  in  appealing  a  case  in  the  state  courts. 

Appeal  from  the  Court  of  Oommcn  Pleas  of  Hamilton 
county. 

QlFFBN,  J. 

This  case  is  submitted  upon  a  motion  to  dismiss  the  appeal. 

Soon  after  the  action  was  commenced  Oscar  W.  Euhn, 
trustee  in  bankruptcy,  was  substituted  as  plaintiff,  and  as 
appellant  gave  no  appeal    bond. 

Does  section  5228,  Revised  Statutes,  dispense  with  the 
same?  This  section  provides  that  a  party  in  any  trust 
capacity,  who  has  given  bond  in  this  state  with  sureties 
according  to  law,  shall  not  be  required  to  give  bond  and 
security  to  perfect  an  appeal." 


VOL.  20  CIRCUIT  COURT  OP  OHIO.  287 

The  Mathias  Planing  Mill  Co.  v.  Hasen  A  Co. 

The  purpose  of  this  provitiioo  manifestly  is  to  relieve  ai> 
appellant  from  giving  an  appeal  bond  where  he  baa  already 
given  a  bond  as  trustee  that  will  afford  at  least  equal  protec- 
tion to  the  appellee. 

Under  section  5227,  Revised  Statutes,  a  party  desiring.' 
to  appeal  must  give  an  undertaking,  with  surety  to  be  a|- 
proved  by  the  clerk  of  the  court  or  a  judge  thereof. 

Seotion  4963,  Revised  Statutes,  provides  the  qualification- 
of  sureties. 

The  bund  of  a  trustee  in  bankruptcy  is  not  approved  bv 
the  clerk  of  a  court  of  this  state  or  a  judge  thereof,  nor  8i> 
the  qualifications  of  his  sureties  prescribed  by  our  statute. 
He  IB  not  under  the  control  of  our  courts,  and  cannot  bt 
required  by  them  to  give  additional  security. 

We  are  of  the  opinion,  therefore,  that  a  purty  under  sec- 
tion 5228,  Revised  Statutes,  must  have  first  given  bond  ac- 
cording to  the  statute,  and  he  subject  to  the  control  of  tb* 
courts  of  this  state,  in  order  to  claim  exemption  from  givin 
an  appeal  bond. 

Motion  sustained. 

Dan.  T,  Wright^  for  the  motion. 

Smith  &  Kuhn^  contra. 


f  t 
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(First  Cirouit— Hamilton  Co., 0.,  Circuit  Court— Jan. Term,  1900.) 

Before  Smith,  Swing  and  Oiflen,  JJ. 

THE    MATHIAS    PLANING    MILL    COMPANY    T.    L,    F. 

HAZEN  A  COMPANY. 

Liability  for  freight  eharge$for  goods  Mold^Evidence  of  loeul 
usage^  when  incompetent^ 

(1).  In  an  action  on  a  contract  made  by  a  vendor  in  Dayton, 
with  a  yendee  at  Cincinnati,  eyidenoe  of  a  local  usage  at  th«' 
trade  in  Cincinnati  can  not  be  received  to  change  the  gen- 
eral rule  of  law  tliat,  in  the  abBenco  of  any  special  agree- 
ment in  relation  to  the  place  of  delivery  or  a  unaKe  of  t(i" 
trade  or  the  course  of  previous  dealings  between  the  partier. 
the  vendee  is  not  required  to  pay  freight  charges  for  carry- 
ing the  goods  to  the  vendor;  ani  the  fact  that  the  Paytoi 
firm  had  an  agent  at  Cincinnati,  and  that  one  of  their 
members  made  weekly  trips  to  Cinointiati  to  sell  good  - 
there,  is  not  sufficient  to  charge  such  firm  with  knowledge' 
of  a  usage  of  the  trade  prevailing  in  Cincinnati. 

Stuh^  in  note- book  —Incompetent  as  book  account — 
(2).    Slubs  on  a  party's  note  book  are  not  competent  as  a  book 
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aoooaot  or  otherwise  to  pioTe  the  purpose  and  effect  of  the 
notes  given. 

Error  to  the  Ooart  of  Common  Pleas  of  Hamilton  countj. 

GiFFEN,  J. 

This  was  a  suit  on  an  account,  the  plaintiff  claiming  a 
balance  due  of  S300.  The  defendants  pleaded  a  counter- 
claim in  the  sum  of  $290.57,  and  offered  to  confess  judg- 
ment for  the  difference,  to- wit,  SU.43.  The  jaiy  returned 
•I  verdict  for  plaintiff  for  $26.03.  Judgment  being  rendered 
thereon,  plaintiff  prosecutes  error. 

The  plaintiff  operated  a  planing  mill  in  Dajton,  Obio,and 
iefendants  were  contractors  doing  business  in  Cincinnati, 
Ohio.  One  of  the  items  included  in  the  claim  of  defendanta 
is  the  sum  of  $17^.02  for  freight  paid  by  defendants  forcer- 
tain  material  shipped  by  plaintiff  for  defendants  to  Wabash, 
[ndiana.  The  proposition  to  furnish  the  material  was  in 
writing,  and  as  follows: 

''Dayton,  O.,  May  29,  1895. 

''Messrs.  L.P.    Hazen  &  Co., 
Cincinnati, O. 

Sirs — We  will  furnish  the  mill  work  at  per  plana  for  the 
Big  Four  ahopa  for  S2,250. 

•'Yours, 
"MatbiasPlaniDgMillCo., 

••Per  E.  P.  M."* 

It  doea  not  appear  bow  or  where  the  proposition,  waa  ac* 
oapted. 

The  contract  being  silent  as  to  who  waa  to  pay  the  freight, 
tba  court  reoeifed,  over  the  objectioo  of  plaintiff,  evideiica 
of  usage  among  mill  owners  in  Cincinnati,  Ohio,  that  tbd 
waller  and  not  tba  purcbaMr  paid  the  freight.  It  ia  claimed 
that  thia  waa  arror,  for  the  raaaon  that  evidenoa  of  naaga  can 
opt  be  reoeif  ed  to  rary  a  contract  or  change  the  general  rule 
of  law  that,  in  the  abaeoce  of  any  eipreaa  agreement  in  re- 
lation to  the  place  of  delWery,  the  vendor  le  not  requited 
to  carry  the  goods  to  the  Tendee. 

In  Hatch  ?  Oil  Co.,  100  U.  8.,  184,  it  ia  aaid  by  Clifford 
•L,  at  page  184:  •^In  a  contract  of  aale,  if  no  place  of  de* 
(ivery  is  specified  in  the  contract,  the  articlea  aold  must«  in 
general,  be  deliyered  at  the  place  where  they  are  at  the  tioie 
of  the  sale,  unless  some  other  place  ia  required  by  the  nature 
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of  tbe  article  or  by  tbe  asage  of  tbe  trade  or  tbe  previous 
coarse  of  dealing  between  tbe  parties,  or  is  to  be  inferred 
from  tbe  circnmstances  of  tbe  case.'' 

Id  Howe  v.  Hardy,  106  Mass.,  329,  it  appeared  that  tbe 
plaintiffs  were  manafacturers  of  window  frames  in  Lowell, 
and  tbe  defendant  a  dealer  in  tbem  in  Boston.  Tbe  suit 
being  for  the  price  of  window  frames  sold  and  delivered, tbe 
defendant,  against  tbe  plaintiffs*  objection,  was  allowed  to 
offer  evidence  of  a  general  usage  at  Lowell,  where  tbe  frames 
were  made  and  sold,  among  manufacturers  and  dealers,  for 
tbe  mannfacturera  to  pay  tbe  freight.  Tbe  court  held  that, 
''Tbe  Qssge  as  to  tbe  payment  of  freight  was  competenti 
for  it  related  to  what  tbe  vendor  was  to  do  in  respect  to  tbe 
delivery  of  tbe  goods  in  tbe  absence  of  an  express  stipala- 
tion.*' 

In  tbe  latter  case  tbe  plaintiffs  were  presumed  to  bave 
knowledge  of  tbe  usage  of  tbe  trade  in  Lowell,  the  place 
where  tbe  frames  were  made  and  sold, and  bence  were  bound 
by  it;  but  in  tbe  case  at  bar  tbe  goods  were  manufactured 
and  offered  for  sale  at  Dayton,  Obiot  from  which  place  tbey 
were  consigned  to  defendants  at  Wabasb.  It  is  true  that 
tbe  plaintiff  bad  an  agent  in  Cincinnati,  and  that  one  of  its 
officers  made  weekly  trips  to  that  city  for  tbe  purpose  of  sel- 
ling goods;  but  we  think  tbat  tbia  alone  was  insufficient  to 
charge  tbe  plaintiff  with  knowledge  of  a  ussge  of  the  trade 
prevailing  only  in  Cincinnati. 

It  is  urged  also  that  the  court  erred  in  receiving  as  evi- 
dence certain  memoranda  on  the  atubs  of  tbe  note  book  of 
defendants.  Plaintiff  had  offered  testimony  tending  to 
prove  that  tbe  goods  shipped  to  Wabaah  had  been  fally 
settled  for  by  the  execution  and  delivery  by  defendants  to 
plaintiff  of  two  promissory  notes  on  November  27, 1895,  and 
that  tbe  claim  for  freight  paid  was  not  presented  until  the 
following  semmer.  To  rebnt  this  testimony  the  defendants 
read  to  the  jory  the  memoranda  from  the  atubs  of  their  note 
book  to  the  effect  that  the  notes  were  given  on  acconnt,  and 
not  ID  foil  settlement  thereof.  Sach  stubs  were  not  compe- 
tent as  a  book  acoonnt  or  otherwise  to  prove  tbe  pnrpoae  or 
effeot  of  the  notes  given.  Watts  v.  Sbewell,  81  Ohio  St., 
331. 

Judge  Swing  concurs  in  tbe  judgment  of  reversal,  but 
places  it  on  the  ground  that  the  defendanta  failed   to  rebnt 
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the  teBtimoDj  of  Mr.  MathinB  that  a  verbHl  agrcemeDt  saw 
made  to  deliver  the  material  fur  tUe  Big  Fuor  ahopa  free  on 
board  cars  at  Da}t')a»  Obio. 

Jddgmuut  reversed  aad  cause  remanded. 

Kelley  &  Hauck,  for  Plaiutiff  in  Eiror. 

M.  de  V.  Carroll^  coutra. 


(Hixth  Circuit— Lucaa  Co.«  O.,   Circuit  Court— J uoe  Term,  1900.) 

Before  Hayueai  Parker  and  Hull,  J  J. 

THE  CITY  OF  TO LR DO,  for  the   use  of   P.  A.  MACQAHAN   t. 

SAMUEL  A.  FORD,  and  otbeia. 

Construetion  of  main  »ewer—A8heB»ment  as  to  benefits  on  property 

in  sewer  dutriet  proper — 

(1).  Under  aeo.  23H0,  R.  8.,  as  applicable  to  cities  of  the  third 
grade  of  the  flrat  claRs  (Toledo),  all  pro|  erty  in  a  sewer  dis- 
trict may  be  asseased  aocordinfi:  to  heneflta  for  thr  coni^truo^ 
tion  of  a  main  sewer  therein,  although  the  same  is  nor  inten- 
ded to  be  UHed  for  local  drainage,  and  in  fact  can  not  bo 
used  for  that  purpose. 

Same^Finding  of  assessing  committee  of  council  conclusive  on 
eourt-- 

(2).    The  finding  mad<^  by  the  assessing  committee   of   council 
as  to  the  amount  of  bemeflis  accruing  to  property  respective- 
ly in  such  sewer  district,  under  the   statute,  is   conclusive 
. ,  upon  tbs  court  unless  fraud  or  oppression  is  shown. 

Appeal  from  the  Court  of  Common  Pleas  of  Lucas  connty, 

Hatkbs,  J. 

This  case  comes  into  this  court  on  appeal,  and  is  an  action 
brought  for  the  purpose  of  enforcing  certain  sewer  absess- 
ments  within  the  city  of  Toledo. 

'  The  petition  sets  up  that  there  was  a  sewer  district  within 
tbe  city  of  Toledo,  called  and  denominated  Sewer  District 
Number  26.  That  sewer  district  lies  in  the  westerly  por- 
tion of  the  city — perhaps  abuts  on  the  westerly  line  uf  the' 
city — and  lies  between  Central  avenue  and  Auburn  avenue 
and  other  streets  named,  being  east  of  tbe  Wagon  Works," 
reaching  over  to  Woodlawn  cemetery,  and  extending  in  an 
OBsterly  direction  over  to  Bancroft  street  and  then  following' 
along  another  street  therein  named,  comprising  a  very  large 
sewer  district.  ' 

Proceedings  were  had  in.  the  conimon  council  whereby* 
it  was  ordered  that  there  should  be  a  main  sewer  constructed 
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within  the  diHtrict,  commeociDg  in  the  neighborhood  of  tlie 
Milbarn  Wagon  Works  and  extending  throngh  certain  atreeta 
and  emptying  into  Ottawa  river  or  Ten  Mile  creek.  The 
coontry  aroand  about  thia  aection  ia  table-land,  bat  as  it  ap- 
proaches Ten  Mile  creek,  it  descenda  by  rather  an  abrupt 
bank  to  the  low  gronnda  abutting  upon  the  river.  Thia 
aewer  was  ordered  to  be  constructed  and  contracta  were  let 
in  due  form  according  to  law,  the  work  waa  performed  and 
a  final  estimate  waa  made.  That  estimate  was  mad#  upon 
the  whole  of  this  district,  as  we  understand — at  least  it  waa 
ordered  to  be  made  upon  the  whole  aewer  district,  and  it  is 
not  shown  that  it  did  not  cover  the  whole  sewer  district,  it 
included,  however,  in  this  district  the  lands  about  which  the 
controveray  has  arisen.  These  lends  lie,  a  part  of  them, 
upon  thia  high  table-land,  a  part  of  them  being — aa  is  testi- 
fied here— treated  as  acre-land,  and  a  portion  ia  the  low 
ground  adjoining  the  river  or  creek,  and  there  is  descending 
from  these  table-lands,  at  one  point,  a  ravine  running  down 
to  and  into  the  low  lands. 

The  contention  of  counsel  for  the  defendanta  in  thia  case 
is,  that  this  property  is  not  benefited  by  this  main  sewer, 
they  claiming  that  it  furnishes  no  drainage  for  the  low  Ipnds, 
and  practically  no  drainage  for  the  high  lands,  or  perhaps  I 
should  say  that  the  high  land,  by  virtue  of  ita  elevation  and 
the  ravine,  has  already  su6lcient  drainage. 

The  case  was  hesrd  upon  evidence.  It  was  claimed  that 
this  sewer  wss  simply  a  sewer  for  surface  drainage;  th^t  the 
partiea  who  owned  the  land  and  sold  the  lots  in  question 
bad  no  right  to  drain  into  it  or  to  use  the  sewer  for  house 
drainage;  but  we  find  upon  examination  of  the  testimony 
that  this  is  not  true.  Und<»r  the  statutes  of  the  state,  when 
the  city  deairea  to  make  drainage  in  a  city,  the  matter  is  to 
be  submitted  to  the  board  of  health,  and  the  board  of  health 
at  first  decided  against  allowing  this  use —  the  main  sewer 
to  empty  into  Ten  Mile  creek,  but  afterwards,  upon  a  hear* 
ing.  they  allowed  it  to  be  so  used  until  such  time  aa  tjey 
should  order  another  outlet  to  be  built;  so  that  so  far  as  ap« 
pears  at  present,  the  sewer  is  used  for  all  of  the  purposes  of 
a  sewer — for  surface  drainnge,  and  for  bouse  drainage  also. 

It  is  claimed  that  it  is  impossible  to  drsin  many  of  these 
lands  and  lots  into  this  sewer,  and  the    statute   is   invoked 
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which  provides  that  where  lots  and  laoda  cannot  be  drainedi 
or  where  they  have  aewerage  already  provided,  no  aeiesa- 
ment  can  be  made.  Bat,  without  diacuesing  this  matter  to 
any  length,  we  think  counsel  for  defendants  have,  as  we 
understand  their  arguments  at  least,  taken  an  erroneous 
view  of  these  assessments.  It  is  not  an  assessment  for  local 
drainage,  and  is  not  attempted  to  be.  The  ordinance  does 
not' provide  for  anything  of  that  kind:  It  is  an  assessment 
in  a  sewer  district  for  the  buildiug  of  a  trunk  sewer  through 
that  district,  an  assessment  which  is  ordered  by  the  com* 
mon  council,  and  is  an  assessment  upon  ail  the  lands  within 
the  district  which  are  benefited  for  the  purpose  of  building 
this  sewer.  We  have  been  cited  to  45  Ohio  State,  and  to 
the  decision  of  the  court  in  that  reepect,  with  regard  to 
charging  for  local  sewerage  where  there  is  a  district  sewer. 
That  queation  does  not  arise  here,  for  there  is  no  attempt 
here  to  make  an  assesament  for  local  sewerage.  The  statute 
referred  to  is  section  2880:  ''The  assessment  shall  not  exceed 
the  sum  that  would,  in  the  opinion  of  the  council,  be  re- 
quired to  construct  an  ordinary  street  sewer,  or  drain,  of 
su£Bcient  capacity  to  drain  or  sewer  such  lots  or  lands;  nor 
shall  any  lots  or  lands  be  assessed  that  do  not  need  local 
drainage,  or  which  are  then  provided  therewith;  and  the 
excess  of  the  costs,  over  the  assessment  herein  authorized^ 
shall  be  paid  out  of  the  sewer  fund  of  the  corporation ;'^ 

Now,  that  was  the  general  statute.  That  ia  the  statute 
under  which  the  decision  in  45  Ohio  St.,  407,  proceeded, 
and  which  was  construed.  In  that  case  there  had  been  a 
sewer  district  made,  and  council  had  attempted  to  assess  for 
local  drainage  $2  per  front  foot,  which  it  said  was  to  be 
used  for  building  the  sewer.  Tbis  sewer  was  located  in  the 
heights  above  Cincinnati;  and  forty  years  ago,  there  was  m 
ereek  passed  by  there,  called  D**er  creek,  and  the  parties 
to  the  suit  had  built  upon  these  heights  snd  at  their  owd 
expense  sewers  into  Deer  creek,  and  their  property  had  ail 
the  sewerage  needed.  That  case  decided  thai  these  Iot« 
eould  not  be  charged  for  local  sewerage;  that  it  must  be 
paid  out  of  the  general  sewerage  fund.  In  all  cities  hut 
the  city  of  Toledo,  of  which  I  know,  a  sewerage  fund  is 
provided  under  this  general  statute,  by  taxation — either  by 
taxation  upon  the  property  in  the  respective  sewer  districts. 
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or  apon  the  whole  of  the  property  within  the  oity'^tbat  ii 
to  eay,  the  money  to  make  the  trunk  aewera  and  large 
eewera  and  the  general  aewerage,  ia  raised  either  by  general 
t^iation  apon  aocb  diatricte,  or  upon  the  whole  city,  the 
aame  aa  money  ia  raiaed  to  auatain  the  fire  or  the  water  de^ 
partment  of  the  city.  Bat  Tuledu  aeeme  in  municipal  Ug* 
ialation  to  be  always  bleaaed  with  aomething  pecnliar  to 
herself.  She  had  this  law  amended,  and  in  its  terms*  it 
applies,  of  conrae,  to  cities  of  the  third  grade  of  the  fitat 
claas,  but,  as  that  only  covera  Toledo,  it  is  a  local  statnte. 
Now  it  proceeds  to  say:  *'or  in  cities  of  the  third  grade  of 
the  first  class,  if  the  council  so  determine,  may  be  asseesed 
in  addition  to  other  taxes  now  authorized  by  law,  on  all  Ifie 
real  property  in  the  sewer  distiict  in  which  said  sewer  is  or 
may  be  constructed  according  to  benefits,*'  and  it  then 
proceeds  to  tell  bow  to  borrow  money  for  the  purpose  of 
raiding  funds  with  which  to  build  the  sew^r.  It  was  under 
this  statute  that  the  council  proceeded  to  order  this  assess- 
ment made  upon  the  property  within  this  sewer  district. 

Now,  while  it  is  said  that  it  should  be  made  according  to 
benefits,  and  being  called  an  assessment,  it  is  treated  aa 
proceeding  upon  the  same  general  principles  as  all  assess* 
ments  proceed,  to-wit,  because  of  the  benefits  which  accrue 
to  the  property.  Nevertheless,  it  is  in  substance  a  method 
of  raising  money  for  the  pmpObe  of  building  a  general 
trunk  sewer  in  the  sewer  district,  the  same  as  is  raised  by  a 
sewer  fond  in  other  cities,  under  the  general  statutes  of  the 
state.  It  is  a  tax  upon  the  property  in  that  district  for  the 
general  purposes  of  a  sewer,  and  it  ia  to  be  austained  upon 
the  sama  principles  that  we  sustain  a  tax  for  a  fire  depart- 
ment, or  a  tax  for  a  water  department,  or  a  tax  for  a  police 
department — the  money  is  raised  for  sanitary  purposes,  for 
the  protection  of  the  health  of  the  inhabitants  of  the  city  of 
Toledo,  and  every  man  who  owns  a  foot  of  property  in  the 
city  ia  intereafed  in  having  sewerage  of  that  kind — a  general 
system,  for  the  protection  of  the  health  of  the  city. 

When  they  came  to  make  this  assessment,  the  parciee 
wlio  were  appointed  proceeded  to  make  tbia  general  assess* 
ment,  and  they  assessed  upon  ttiis  property  which  abuta 
upon  tbe  creek  and  through  which  this  trunk  sewer  passes, 
a  Bm»li  sum  of  money,     Now»  that  trunk   aewer,    when,  it 
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comeB  down  oat  of  this  table-land,  crosfiea  tbia  low  land  to 
tbe  creek,  and  the  bottom  of  the  aewer  there  ia  not  over 
eight  or  nine  inchea  below  tbe  snrface  of  tb<»  ground,  and 
HB  it  ia  a  fifty-foar  inch  aewer  inside.  Sabstantially  tbe 
whole  of  the  aewer  liea  above  tbe  groDnd,thereia  no  qneation 
aboat  that;  bat  there  ia  no  attempt,  to  drain  into  it  locally — 
it  ia  not  deaigned  for  local  drainage.  It  ia  not  expected 
that  it  will  be  drained  into.  Tbe  tax  ia  made  ander  that 
i^eneial  proviaion  that  taxes  the  whole  district  for  tbe  gen- 
eral good  of  the  property  within  tbe  district. 

Of  coarae,  it  ia  difficalt  to  say  jaat  how  mach  any  of  these 
lota  or  landa  are  benefited,  bat  the  aaseasors  did  proceed  to 
make  diacriminatioua  and  assess  some  landa  more  than 
•ithera,  discriminating  on  account  of  the  locality  of  the 
property  and  its  relation  to  the  aewer  and  tbe  probable 
Ijenefita  of  the  aewer  to  tbe  property  aaaeased. 

In  regard  to  theee  assessments  the  law  of  Ohio  baa  not 
heen  changed.  Tbia  aasessment  waa  made  by  tbe  city 
Hathoritiea,  and  made  with  reference  to  the  apecial  benefita 
^hich  will  accrae  to  tbe  property.  Tbe  finding  of  the 
Haaessing  committee  apon  that  point  is  conclasive  apon  this 
t:oart,  anleas  there  is  shown  to  be  fraud  or  great  oppression. 
Fbst  is  decided  in  84  Ohio  St.  Upon  examination  of 
'he  facts  of  this  case,  we  think  these  assessments  are  very 
i^airly  and  jastly  made;  that  this  court  could  not  make  any 
'letter  if  it  should  try.  We  think  the  plaintiff  entitled  to  a 
judgment  sgainst  these  landa  for  tbe  amounts  respectively 
(Bsessed,  which  are  recited  in  tbe  petition,  and  judgment 
will  be  entered  accordingly. 

P.  A.  MacOahan.  for  Plnintiff. 

8.  A.  Ford,  C.  F.   WatU,  for  Defendants. 


( First  Cireuit— Hamilton  Cu.,0., Circuit  Court— Jan. Term,  1900.) 

Before  Smith,  Swing  and  Giffen,  JJ. 
BLI  JEPFERS  T.  THE  STATE  OF  OHIO. 

Rape-Defenge  of  incapacity  to  commit  the  crime-Burden  of  proof ^^ 
Where  an  aoouned  person  denies  that  he  oommitted  the  crime 
oharKed.  and  offers  testimony  tending:  to  show  that  by 
reason  of  drunkenness  he  was  incapable  of  committing 
snch  an  offense,  it  Is  error  to  charge  the  Jury  that  the  bur- 
den is  upon  him  to    show    want  of    capacity  to  oommlt  tbe 
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erime  by  reason  of  drunkenness,  as  suoh  a  charge  would 
shift  upun  him  the  burden  of  proTlng  that  he  did  not  com* 
mit  the  crime. 


Error  to  the  Oonrtof  Common  Pleas  of  Hamiltoo  county. 

BwiNO,  J. 

The  plaintiff  in  error  was  convicted  in  the  conrt  of  com* 
mon  pleas  of  an  assault  with  intent  to  commit  rape.  Error 
to  said  judgment  is  prosecuted,  and  numerous  errors  are 
ABvigned 

However,  we  think  it  necessary  to  only  conaider  one  of 
tfaem  in  this  opinion. 

One  of  the  errors  assigned  is  that  the  court  erred  in  Ita 
charge  to  the  jury.  Among  other  charges  the  court  charged 
the  jury  as  follows: 

^' And  the  defendant  also  claims  that  he  was  so  drunk  at  the 
time,  that  according  to  the  mi.dical  testimony ,  he  could  not 
have  had  an  erection  or  have  been  physically  able  to  have  com* 
mitted  any  rape.  The  defense  that  he  was  asleep,  and  did 
Dot  in  fact  touch  the  child,  of  course  puts  the  burden  of 
proof  as  to  that  upon  him;  and  all  the  testimony  before  the 
jnry  should  l)e  taken  into  consideration  to  determine  whether 
be  did  in  fact  commit  the  assault  or  not. 

**Tbe  defense  as  to  his  being  so  drunk  as  to  be  unable  to 
commit  the  offense  of  rape  likewise  places  upon  the  defense 
the  burden  of  proof  in  estsblisbing  drunkenness  to  such  an 
extent  by  a  preponderance  of  the  evidence.  If  the  defend- 
ant proves  that  be  Hid  not  commit  this  assault  at,  all  of  course 
be  must  be  a  quitted.  If  he  proves  that  he  was  so  drunk  as 
claimed,  that  he  could  not  have  been  able  to  commit  the  of- 
fense of  rape,  of  course  he  would  not  be  ^nilty  of  rape^*' 

In  the  case  of  Walters  v.  State,  89  Ohio  St.,  215,  the 
court  aay  in  the  syllabus: 

''Where  the  evidence  tends  to  prove  the  commission  by 
the  defendant  of  the  crime  charged  in  the  indictment  at  a 
particular  time  and  place,  and  the  defendant  cffers  evidence 
tending  to  show  that  st  such  time  he  wss  at  another  place, 
it  i«  error  for  the  court  to  charge  the  jury  that  testimony 
tending  to  3how  such  alibi  was  not  to  be  considered  unless 
it  established  the  fact  by  a  preponderance  of  the  evidpnce. 
The  burden  of  proof  wss  not  changed  when  the  defendant 
undertook  to  prove  an  alibi;  and  if  by  reason  of  the  evidence 
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in  Telation  to  each  alibi  the  jntj  should  entertata  reasonable 
doubt  as  to  the  defeudaut's  guilt,  be  febould  be  acquitted 
although  the  jury  might  Dot  be  able  to  iind  that  the  alibi 
was  fully  proved.'' 

And  in  the  case  of  Hiltabiddle  v.  The  State,  85  Ohio  Bt.» 
62,  the  same  court  say  in  the  second  proposition  of  the  syl- 
labus: 

^*If  it  appear  on  the  trial  of  one  charged  with  rape  that 
he  is  a  boy  under  fourteen  years  of  age,  the  burden  is  on* 
tbe  state  to  prove  capacity  to  commit  the  crime,  and  if  the 
court  enumerates  certain  facts  which  are  of  no  determinate 
value,  and  say  to  the  jury  that  if  they  are  proved  the  burden 
is  on  the  accused  to  show  want  of  capacity,  it  is  error." 

It  seems  to  us  that  both  of  these  authorities  are  directly 
in  point,  and  that  the  charge  of  the  court  in  this  case  is  di* 
rectly  at  variance  with  the  law  as  thus  stated  by  our  suprenie 
court.  The  court  in  the  case  at  bar  charged  the  jury  that  the 
burden  was  on  the  defendant  to  show  want  of  capacity  to 
commit  the  crime  by  reason  of  drunkenness.  The  burden' 
can  never  be  on  the  defendant  fo  show  that  he  did  not  com- 
mit the  crime.  This  burden  Is  always  on  the  state,  and  it 
must  be  shown  beyond  a  reasonable  doubt.  To  hold  that 
tfae  burden  was  on  the  defendant  to  prove  that  be  did  not 
ct)nimit  the  crime  would  be  to  bold  contrary  to  the  fnnda-* 
mental  principles  of  English  criminar jurisprudence. 

The  defense  of  want  of  capacity  to  commit  the  crime  for 
which  the  defendant  was  charged  was  simply  a  denial  of  the 
commission  of  the  crime.  It  would  in  effect  belie  the  defense 
of  an  alibi,  i.  e.,  that  he  did  not  do  the  act^^.  Such  a  de- 
fenae-is  entirely  different  from  the  defense  of  self  defense, 
or  flin  admission  of  doing  the  act,  and  by  way  of  excuse  al- 
leging drunkenness  to  such  an  extent  as  not  to  know  what 
be  was  doing.  In  these  cases  the  commission  of  the  act  is 
admitted,  and  justification  is  alleged  by  the  defendant. 
Justly,  having  admitted  the  commission  of  the  act  and  ao 
excuse  is  offered  why  be  should  uot  be  held  responsible  for 
bis  act,  the  burden  is  cast  upon  him  to  show  why  he  sboold 
not  bA  punished  for  the  act  confessed  to  have  been  commit- 
ted. 

'  But  in  this  case  the  defendant  did  not  admit  the  commie- 
•ibn  of  the  crime  charged.     He  denied  it,  and  said  be   wee' 
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not  pbjelcally  able  to  commit  tbe  crime,  and  tbe  court  said 
that  tbe  harden  was  upoD  tbe  defendant  to  sbowtfaat  he  waa 
not  able  to  commit  tbe  crime.  In  other  worda,  tbe  court 
charged  tbe  jury  that  tbe  burden  was  on  tbe  defendant  to 
•how  that  be  did  not  commit  tbe  crime.  We  think  the  court 
waa  clearly  in  error  in  giving  this  charge  to  the  jury.  We 
find  no  other  error  in  the  record  of  the  case. 

In  reversing  this  case  for  the  reasons  above  stated,  we  think 
it  not  out  of  place  to  add  to  our  opinion  the  language  used  by 
our  supreme  court  when  it  reversed  a  caseol  a  similar  kind. 

It  is  as  follows: 

*'8ir  Matthew  Hale  truly  observes  that  rape  is  a  most  de- 
testable crime.  When  the  injured  party  is  a  child,  the  out- 
rage is  moat  revolting.  The  mind  is  led  unconsciously  to* 
the  consideration  of  what  the  puoishment  ought  to  be  rather 
than  to  the  inquiry  which  it  is  our  daty  to  m^ke.  But  our 
duty  is  simply  to  ascertain  whether  the  plainlifl  in  error  haa 
been  legally  convicted  of  the  felony  of  rape.  TTDtil  1816 
that  crime  was  punishable  in  this  state  with  death,  and  aU 
thougb  the  penalty  is  at  present  less  than  death,  we  must 
ohaerve  the  same  rules  as  formerly  in  ascertaining  whether 
the  crime  has  been  committed.'^  • 

Judgment  reversed  and  cause  remanded  to  tbe  court  of 
common  pleas  for  further  proceedings  according  to  law. 

C  S.  Sparks,  for  JeflFers. 

Schwartz^  Darby  &  Ratliff,  for  the  State. 


(Third  Circuit— Hancock  Uo.,0., Circuit  Court,  June  Term,  1806.) 

Before  Seney«  Day  and  Price,  J  J. 

THE  TOIiBDO  A  OHIO  CENTRAL   RAILWAY   COMPANT 

V.  ZACCHEU8  EATHERTON  et  al. 

Railroad  CroBsing^Failvre  of  orevpant  of  wagon  a$  veil  ob  of 
driver  to  look  and  listen^ Liability  of  R.  R.  Co,  for  its  negligent e^-^ 
(1).  It  is  the  duty  not  only  of  tha  driver  of  a  wagon,  but  alaa 
of  the  occupants,  in  approach in^:  a  railroad  croRsing  known 
to  them  to  loolc  and  llflt«^n  for  an  approaching  train;  and 
where  th9  evidence  shows  that  the  occupant  as  well  as  the 
driver  failed  t<*  do  so,  the  occupant  is  Ruilty  of  neKlifsenoa 
which  will  prevent  the  reooverv  of  damages  from  the  rail- 
rend  eompanv  for  injury  received  at  tl^e  crossing  by  Hi 
eolliiiion  of  toe  wagon  with  an  approaching  train,  althoogb 
the  railroad  company   was   also   guilty   of  negligence   by 
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running  at  an  unlawful  apeed  within  city  limitu  and  falling 
to  blow  the  whistle  and  ring  the  bell  as  provided  by  statute. 

Same — Imputed  negliqenee^  when  ari$ei — 
(2).  The  doctrine  of  imp  ited  negligence  would  only  arise  In 
such  case  if  the  occupant  bad  notified  the  driver  of  the  ap- 
proanh  of  the  train  in  time  to  stop,  and  tne  driver  had  not- 
withstanding such  warning  failed  to  do  so,and  the  occupant 
was  not  in  a  condition  to  save  himself,  in  whiolt  ca^e,  under 
the  rule  in  Ohio,  the  railroad  oiimpanj[  would  have  been 
liable  to  such  occupant  for  injury  received  on  account  of 
its  own  negligence* 

Error  to  the  Ojurt  of  Common  Pleas  of  Hancock  county. 

8bkby,  J. 

This  was  an  action  brought  in  the  court  below  for  personal 
injuries.  The  averments  in  the  petition  are,  in  effect,  that 
the  railroad  company  negligently  operated  and  run  its  trains 
in  this  city,  and  failure  to  ring  a  bell  or  sound  a  whistle  at 
the  croaking  of  one  of  the  streets,  Allen  avenue,  in  the  city 
of  Findlay,  and  it  running  at  a  greater  rate  of  speed  through 
the  city  than  is  provided  by  ordinance.  The  ordinance  has 
provided  probably  eight  miles  an  hour,  and  a  speed  is 
claimed  in  the  petition  of  forty  miles  an  hour,  and  plaintiff 
claims  damages,  the  decedent  being  killed  on  account  of  this 
negligence. 

The  railroad  company  filed  an  answer,  denying  the  neg- 
ligence  charged  in  the  petition,  and  as  another  defense  claims 
that  the  decedent  was  guilty  of  contributory  negligence. 
The  affirmative  defense  upon  contributory  negligence  was 
denied  by  reply. 

The  action  was  submitted  to  the  court  and  jury, and  resul- 
ted in  a  verdict  in  favor  of  the  administrator  against  the 
railway  company  in  the  sum  of  flSOO  00. 

Motion  for  a  new  trial  was  interposed,  which  was  over* 
ruled,  and  exceptions  taken,  and  judgment  rendered  on  the 
verdict. 

A  petition  in  error  is  filed  in  this  court  to  reverse  the  ac- 
tion of  the  court  below,  alleging  that  the  court  erred  in  the 
tespeots  averred  in  the  motion  for  a  new  trial. 

We  find  no  error  in  the  record,  and  the  only  important 
question  to  noticf>  is  whether  the  court  erred  in  overruling 
the  motion  for  a  new  trial  because  the  verdict  was  not  sup* 
ported  by  the  evidence. 

The   legal   questions  involved  are   not  new;   they    arise 
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probably  in  every  railroad  case  that  ia  aobmitted  to  the 
circait  coQtt  fordetermiQatioo.  The  only  qoeatioii  ia^  are 
the  facta  proven  to  aupport  ncgliseoce  on  behalf  of  the 
railway  company;  and  are  the  facta  proven  to  aopport 
coQtribatory  negligence  on  behalf  of   the  decedent. 

It  appeara  on  the  night  in  question,  probably  at  seven  or 
eight  o^clock  in  the  evening,  the  T.  &  O.  0.  Railway  Com- 
pany in  the  operation  of  ita  train  was  coming  through  Fitd- 
lay,  and  croaaed  before  it  reached  the  depot  at  Findlay  what 
18  known  aa  Allen  avenue.  The  decedent'a  huaband  waa 
driving  the  wagon;  there  were  three  aeata  in  it,  and  there 
were  five  pasaengera  beside  himself.  He  waa  driving  the 
wagon  down  Allen  avenue  at  a  rate  of  probably  eight  miles  ao 
hour  The  driver  gave  no  heed  to  the  train,  neither  looked 
Dor  liatened,  nor  any  one  else  in  the  wagon  looked  or  listt-ned 
for  the  approach  of  the  train  at  thia  railroad  croaaing, 
although  the  railroad  crossing  waa  known  to  all  the  partiea 
in  the  wagon, until  they  nearly  reached  the  railroad  crossing, 
when  it  was  too  late.  The  first  element  of  looking  oi  using 
their  aenaea  to  discover  the  arrival  of  the  train  waaeipreaaed 
by  a  young  lady  in  the  bill  of  exceptions,  who  saya  that  she 
waa  the  first  one  that  looked  and  liatened  for  the  approach 
of  the  train,  and  ahe  waa  ao  near  the  train  that  she  could 
nearly  touch  the  headlight,  and  when  ahe  noticed  that  they 
were  that  cloae  to  the  train,  ahe  called  the  attention  of  her 
aunt  to  it,  who  ia  the  decedent  in  this  case,  and  immediately 
the  aunt  called  the  attention  of  her  huaband  to  it  who  waa 
the  driver  of  the  wagon,  and  immediately  be  tried  to  check 
the  boraeSy  but  it  waa  too  late.  Hia  horaea  had  probably  got 
acroaa  the  railroad  track  and  hia  wagon  on  the  track.  Aa 
the  result  of  thia  aeveral  partiea  were  killed,  and  sevexal 
injured. 

With  this  state  of  facta,  ia  the  railroad  company  liable; 
can  they  be  made  liable? 

The  evidence  is  conflicting  aa  to  the  negligence  .  of  thai 
railroad  company,  as  to  whether  ibey  rang  the  bell,  or  as  to 
whether  they  souuded  the  whistle,  but  the  jury  were  justified 
in  finding  that  the  railroad  company  were  negligent;  they 
were  justified  in, finding  that  the  railroad  company  did  not 
ring  the  bell  and  did  not  sound  the  whistle  as  they  approached 
Allen  avenue.     The  jury  were  justified  in  finding  that   the 
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railroad  company  was  ruDDing  its  train  at  a  greater  rate  of 
speed  than  it  ptovided  by  tbe  city  ordinance  of  the  city; 
they  were  ranning  from  twenty  five  to  forty  miles  an  hoar, 
and  the  ordinance  provides  eight  miles  an  boar. 

So  that  nnder  the  conflict  of  testimony  in  the  bill,  the 
negligence  of  the  railroad  company  conid  well  be  found  by 
the  jury;  and  the  only  remaining  qaestion  J8,d]d  the  deced- 
ent  contribute  to  her  injury.  As  I  have  stated  the  facts, 
there  is  no  doubt  but  what  the  driver  of  the  wagon  contrib- 
uted to  hia  injury;  there  is  no  doubt  but  what  it  was  the 
duty  of  the  driver  of  the  wagon  in  approaching  a  railroad 
crossing,  known  to  be  a  railroad  crossing,  to  not  drive  at 
the  rate  of  eight  miles  a  hour,and  if  the  view  of  the  railroad 
was  obstructed  for  any  length  of  distance,  he  should  ex-- 
erciee  that  much  more  care  in  approaching  tbe  railroad 
erossing. 

The  evidence  of  the  plaintiff  himself  in  the  court  below  is 
that  the  view  of  the  railroad  was  plain  for  101  feet  before  they 
reached  the  railroad  crossing,  and  from  that  point  yon  could 
see  the  railroad  for  a  distance  of  at  least  five  hundred  feet; 
you  could  see  the  train  approaching  one  hundred  feet  from 
tbe  railroad,  a  distance  of  at  least  five  hundred  feet.  That 
being  so.  it  was  the  duty  of  the  driver  of  the  wagon  in  ep* 
preaching  thi^i  railroad  track  to  use  bis  sensee  of  sight  and 
hearing,  and  his  dnty  to  stop  and  look  and  listen  before  he 
attempted  to  drive  across  tbe  track,  and  if  be  did  that  in 
this  case  there  would  have  no  accident  happened.  A 
second's  warning  previous  to  the  warning  that  waa  given  by 
tbe  young  girl  would  have  the  horse  and  wa|i;on  on  tbe  aide 
of  the  track  without  an  attempt  to  cross.  While  it  wae  the 
duty  of  this  driver,  the  question  is,  was  it  the  duty  of  the 
occupants  of  tbe  wagon  also  to  look  and  listen.  It  is  claimed 
that  this  is  tbe  doctrine  of  imputed  negligence,  bat  the  doc- 
trine of  imputed  negligence  does  not  apply  in  Ohio,  goee 
far  from  that;  the  doctrine  of  imputed  negligence  might 
arise  in  this  case  if,  when  the  husband  waa  driving  the  wagon 
and  the  wife  had  notified  the  husband  in  time  to  stop,  and 
the  hoe^aiid  notwithstanding  that  warning  bad  failed  to  stop, 
end  the  wife  was  in  no  condition  to  save  herself,  no  donbt, 
althoogb  in  that  case  the  driver  would  be  negligent,  tbe 
deeedent  in  this  caae  would  hold  the  railroad  company  liable. 
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That  is  not  the  case  baie.  No  occapant  of  the  wagou,  do 
oDe  antil  it  wns  too  late,  attempted  to  use  bis  seofiee,  %%- 
tempted  to  look  or  lieten.  It  waa  as  much  the  dutj  of  the 
.ocoapaots  of  the  wagon  to  look  and  lieteQ  id  approaching  a 
dangeruua  croeaing  aa  it  waa  that  of  the  driver  that  waadii?- 
ing  the  wagon  acroaa  the  croaaing.  It  coold  Dot  be  othezwiae, 
and  Dot  on  the  doctrine  of  imputed  negligence,  bui  on  the  doc- 
trine of  the  right  of  aelf- preservation, to  protect  themaeivea. 

Now  it  baa  been  held  by  the  aupreme  court  of  thia  atate 
that  a  peraon  approaching  a  railroad  croaaiog  mnat  nae  hia 
aenaea  when  he  knowa  it  to  be  adangerouacrocaing;  he  mnat 
uae  bia  aenaea,  look  to  aee,  liaten  to  hear,and  notwithatand* 
ing  the  railroad  company  may  be  gnilty  of  negligence,  not* 
withatanding  the  railroad  cpmpany  may  be  violatirg  thelaw, 
yet  a  peraon  canoot  deliberately  drive  into  one  of  their  traina, 
— notwithatauding  their  negligence,  and  then  expect  tore- 
cover. 

In  the  32  Ohio  State,  page  66,  the  court  aay: 
"Ordinary  prudence  requirea  that  a  peraon  io  the  full  enjoy- 
ment of  the  facultiea  of  bearing  and  aeeing,  before  attempt* 
ing  to  paaa  over  a  known  railway  croaaing,  ahouid  uae  tbem 
for  the  purpose  of  diacovering  and  avoiding  danger  from 
an  approaching  train;  and  the  omiaaion  to  do  ao,  witboat 
a  rcaaonable  ezcoae  therefor,  ia  negligence,  and  will  defeat 
an  aotioD  by  ancb  peraon  for  an  injury  to  which  ancb  negli* 
genM  contri  boted .  ^  ^ 

That  •ppliet  toeverybody  approaching  a  railroad  eroaaiog, 
known  to  be  a  railroad  croaaiog.  Tbey  mnat  nae  their  aeoaee* 
their  eyea  end  their  earn  in  order  to  avoid  the  daogeri  and 
if  they  do  not  and  danger  befalla  tbem  on  account  of  that*  • 
railroad  eonpan^  ia  not  liablot  and  conid  not  be  liable. 

Now,  in  my  judgment  that  appliea  to  every  one  in  tbe 
wagon.  Tbey  moat  look  and  liaten,  and  aa  I  have  aaid,  if 
by  looking  and  liatening  they  conid  not  have  avoided  the 
daogor  in  tbia  caae,  if  tbe  decedent  could  not  have  avoided 
tba  danger  by  tbe  reokleaa  caieleaaneaa  of  her  bnabend»  tho 
railfoed  company  would  be  liable;  but  in  thia  caae,  the 
evidence  abowa,  that  on  tbe  firat  notice  tbe  buaband  thought 
be  waa  not  reckleaa  and  careleaa;  that  be  atopped.-i^at* 
tempted  to  atop,  and  from  that,  if  the  warning  bad  come 
aoonav,  no  doubt  the  aame  reault  may  be  preanmed-^tbat 
he  would  have  atopped,  and  thna  have  avoided  tbe  danger. 
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The  precise  queetion  is  Bellied  id  the  eiate  of  New  Tork,  in 
tbe  120th  New  York  Reporta,  page  290. 

'*Tbe  rale  reqairiog  a  traveler  on  the  highway  on  ap- 
proacbiog  a  railroad  croeeing  to  have  hia  aensea  alert  to  dia- 
cover  and  avoid  danger  from  an  approacbiog  train, ia  not  re- 
laxed in  favor  of  one  who  ia  being  carried  in  a  vehicle  own* 
ed  and  driven  by  another  It  ia  no  less  tbe  duty  of  tbe 
paaaenger,  where  he  baa  tbe  opportunity  to  do  ao,  than  of 
tbe  driver, to  learn  of  danger  and  avoid  it,  if  practicable. 

''Where,  therefore,  in  an  action  to  recover  damagea  for 
an  injury  occasioned  by  a  collidion  at  a  croaaing,  it  appeared 
that  plaintiff  was  riding  in  a  buggy  seated  by  the  aideof  tbe 
driver,  who  had  been  hired  to  carry  him;  that  an  approach- 
ing train  conld  be  aeen  for  aome  distance  from  tbecroasing, 
the  location  of  which  was  well  known  to  both,  but  that  neither 
made  any  effort  by  looking  or  listeniog  to  discover  such  ap- 
proach after  they  came  within  two  hundred  feet  of  the  cros- 
sing, held,  that  plaintiff  was  properly  non-suited.'' 

So  in  this  case,it  was  the  duty  of  Mrs.  Bodecker, although 
ahe  waa  a  passenger  in  this  wagon  that  her  husband  waa 
driving,  it  was  her  duty  to  look  and  listen  for  the  approach 
of  traina  upon  this  railroad;  and  if  ahe  had  looked  and 
listened  aa  it  was  her  legal  duty,  a  hundred  feet  away  from 
the  railroad  crossing,  she  would  not  Lave  been  injured,  and 
tbe  fact  that  it  was  obscured — the  railroad  track  waa  ob« 
•cured  from  a  point  further  than  that  should  have  warned 
them  that  much  sooner;  when  they  approached  where  they 
could  see, they  should  have  stopped  to  look  and  listen.  They 
did  not  do  that,  and  for  failure  to  do  that  they  did  not  ex* 
eroise  the  care  that  an  ordinarily  prudent  person  would  have 
exercised,  and  In  failing  to  dn  that  she  contributed  to  •her 
own  injury,  and  contributing  to  her  own  injury  notwith- 
standing the  negligence  of  the  railroad  company,  the  rail- 
road company  is  not  liable. 

The  majority  of  this  court  think  that  the  court  below  er- 
red in  overruling  the  motion  fur  a  new  trial.  The  judgment 
of  tbe  lower  court  will  be  reversed,  the  verdict  set  aaide, 
new  trial  granted  with  costs,  execution  awarded,  and  case 
remanded  for  executionand  further  proceedings  in  accord- 
ance with  law.     Day.,  J,  distients. 

Doyle  &  Lewis,  and  H.  F.  Burket,  for  Plaintiff  in  Error. 
John  PoCf  for  Defendant  in  Error. 
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(Bigbtb  Circuitr-Lorain  Co.,0.,  Cirouit  Court— April  Term,  1900.) 

Bafore  Caldwell,  Marvin  and  Hale,  JJ, 

ALBERT  HOPPE,  an  infaot,    by   Erneat   V.   Swietaer.    his   next 
friend,  v.  WILLIAM  PARMALEE  and  DWIQfiT  PARMALEE. 


Additional  eharg€$  must  be  requested  to  constitute  failure  to  give 

thsfn  error*  * 

(1).  Where  what  was  said  by  the  court  to  the  jury  in  tne  charge 
was  clearly  the  law,  if  the  plaintiff  deaired  the  court  to  charge 
farther  on  the  aubject  in  queation,  a  request  for  such  further 
charges  should  have  been  made,  and  none  having  been  made, the 
court  did  not  err  in  failing  to  give  any  other  propoaition  on  the 
subject,  whether  auoh  other  propoaition  would  have  been  war- 
ranted or  not. 

Acts  done  in  violation  of  statute  as  negligenee  per  se^ 
(2).  The  aupreme  court  of  Ohio  baa  never  yet  gone  so  far  aa  to  say 
that  an  act  done  in  violation  of  a  statute  or  an  ordinance  is 
negligence  per  se.  Nor  haa  that  court  gone  ao  far  aa  to  aay  that 
the  violation  of  auch  statute  or  ordinance  raises  a  preaumption 
of  negligence,  although  there  are  many  authoritiea  outaiae  of 
Ohio  in  support  of  each  of  these  propositions. 

Injury  from  dangerous  machine'^ Evidence  that  for  years  no  ocoi- 

dent  happened,  competent— 

(3).  Under  the  rule  which  makes  the  happening  of  former  accJ- 
denta  competent  to  prove  knowledge  or  the  dangeroua  character 
of  a  certain  machine,  it  ia  alao  competent  to  ahow  by  a  witneaa 
familiar  with  the  machine  that  during  ita  operation  for  many 
yeara  no  accident  occurred  thereon. 

Evidence  as  to  employment  of  children  on  same  kind  of  mcuMne  in 

oth&r  factories  competent-- 

(4).  In  an  action  for  damagea  for  injury  auatained  by  a  child  in 
operating  a  certain  machine,  evidence  ia  competent  to  ttie  effect 
that  at  other  faotorlea  young  children,  not  older  than  the 
plaintiff,  were  employed  in  feeding  auch  machinea,  aa  tending 
to  ahow  that  the  defendants  exercised  such  care  and  prudence 
as  waa  ordinarily  exerciaed  by  othera  under  aimilar  circum- 
stancea. 


Error  to  the  Conrt  of  Oommon  Pleaa  of  Lorain  county. 

Mabvin,  J. 

The  plaintiff  in  this  prooeeding  waa  the  plaintiff  below. 
The  Buit  was  broogbt  to  recover  for  injuries  which  the 
plaintiff  aaatained  while  in  the  employ  of  the  defendants  on 
Angaat  25,  1888,  at  which  time  the  plaintiff  was  about  nine 
years  of  age. 

The  defendants  at  that  time  were  the  owners  and  opera- 
tors  of  a  woolen  factory  at  Liverpool,  Medina  county,  Ohio. 
Among  tbe  machinery  connected  with  said  factory  was  a 
machine  known  as  a  ''wool  picker."     This  machine  was  for 

[OOPTBiaK,  1900,  BT  GABXi  O.  JAKV.] 
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iintaDgliDg  the  fibers  of  wool,  and  was  ran  by  some  power 
other  than  that  of  the  operator.  On  the  day  of  the  acci- 
dent the  plainti£P  was  engaged  in  feeding  the  wool  to  this 
machine,  and  while  so  employed,  his  hand  and  arm  were 
•caoght  in  the  machine,  resalting  in  such  injury  as  necessi- 
tated the  amputation  of  the  arm  above  the  elbow. 

The  charge  in  the  petition  is  that  the  defendants  were 
negligent  in  employing  him  by  reason  of  his  tender  years, 
iiis  entire  want  of  experience  in  operating  such  a  machine, 
in  the  failure  to  afford  proper  protection  and  guards  about 
said  machine,  and  in  the  failure  to  properly  instruct  and 
direct  the  "plaintiff  as  to  the  manner  in  which  he  should 
perform  hie  work  at  said  machine. 

The  defendants  admit  the  employment  of  the  plaintiff; 
that  he  was  injured  and  lost  his  arm  while  in  their  employ- 
ment at  this  machine.  Aver  that  he  was  given  proper  in- 
structions, that  the  machine  was  not  dangerous,  and  that 
the  injury  to  plaintiff  was  brought  about  by  his  negligence 
and  want  of  proper  care. 

The  result  of  the  trial  was  a  verdict  and  judgment  for 
ihe  defendants. 

At  the  time  of  this  accident  a  statute  was  in  force  in  this 
state,  found  in  82  O.  L.,  161,  which  reads: 

''No  minor  under  the  age  of  twelve  years  shall  be  em- 
ployed in  any  factory,  workshop,  or  establishment,  wherein 
the  manufacture  of  any  goods  of  any  kind  is  carried  on." 

This  was  section  6986,  Revised  Statutes.  Section  6986bb 
of  the  statutes,  as  then  in  force,  provides  for  punishment 
by  fine  or  imprisonment,  of  any  person  or  corporation  em- 
ploying a  minor  in  violation  of  the  provisions  of  the  act. 

It  is  urged  as  error  in  this  case,  that  the  court  in  its 
charge  to  the  jury  did  not  say  that  the  violation  of  this 
statute  by  the  defendants,  in  the  employment  of  the  plaint- 
iff, was,  in  itself,  negligence,  or,  at  least,  that  the  court 
should  have  said  that  such  employment,  in  violation  of  the 
statute,  raises  a  presumption  of  negligence  on  the  part  of 
the  employers,  and  that  there  was  error  in  the  charge  in 
what  the  court  did  say  on  the  subject,  of  the  application  of 
this  statute  to  the  case  on  trial.  In  its  charge,  the  court 
Qsed  this  language: 

Were  the  defendants  guilty  of  negligence  and  want  of 


it 
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dae  care  in  eooploying  said  plaintiff  at  the  age  at  wbioh  he 
was  at  the  time  of  said  employment,  and  Betting.bim  to  ran 
said  machine,  and  in  failing  and  neglecting  to  give  the 
plaintiff  proper  inatractiona  with  reference  to  rtmning  aaid 
machine?" 

Again,  the  court  said: 

*'Yon  will  consider  the  testimony  relating  to  the  age  of 
the  plaintiff  at  the  time  of  the  injary,  his  experience,  and 
knowledge  of  the  machine  which  he  andertook  to  operate 
and  rnn,  the  inatractiona  which  the  defendant  gave  to  the 
plaintiff  on  the  day  of  hia  alleged  injary,  the  knowledge  he 
had  of  operating  said  machine  before  that,  together  with 
all  other  facta  and  oircamstances  connected  with  this  case, 
as  shown  by  the  evidence  given  yoa  upon  the  trial." 

Again,  the  coart  said: 

''If  yoa  find  from  the  evidence  given  yoo  in  this  case, 
that  said  defendanta  failed  and  neglected  to  aae  aach  care 
in  employing  said  plaintiff  and  setting  him  to  work  apon 
said  machine,  and  instracting  him  with  reference  to  the 
same,  as  men  of  ordinary  care  and  pradence  would  have 
done  nnder  the  same  or  similar  circa  mat ances,  then  I  say 
to  yoa,  said  defendants  woald  be  gailty  of  negligence"  in 
the  failare  to  ase  sach  care. 

''On  the  28th  day  of  Angast,  1888,  at  the  time  of  the 
injary  to  the  plaintiff  there  was  a  statute  of  the  state  of 
Ohio  in  force,  which  provided  that  'no  minor  under  the  age 
of  twelve  years  shall  be  employed  in  any  factory,  workshop 
or  establishment  wherein  the  manufactuie  of  any  goods  of 
any  kind  is  carried  on. ' 

"It  was  made  a  criminal  offense  to  violate  the  provisions 
of  said  statute  and  employ  in  any  factory,  workshop  or 
establishment,  wherein  the  manufacture  of  any  goods  of 
any  kind  was  carried  on,  a  minor  under  the  age  of  twelve 
years. 

"I,  therefore,  say  to  you  that  it  would  be  proper  for  you 
to  consider  said  statute  in  the  determining  whether  said 
defendants  were  gailty  of  negligence  in  employing  the 
plaintiff  to  work  in  the  place  and  at  the  machine  where  he 
was  at  work  at  the  time  of  his  injury. 

"If  you  find  from  the  evidence  given  yoo  in  this  case, 
that  the  defendants  violated  a  provision  of  the  statute  pro- 
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hibitiDg  the  employment  of  children  in  factories,  that  fact 
may  be  considered  by  you  in  determining  whether  said  de- 
fendants were  gailty  of  negligence  in  employing  said 
plaintiff  and  permitting  him  to  work  in  their  woolen  factory 
at  the  time  he  received  the  injuries  complained  of  in  his 
petition  in  this  case. 

^'TMe  statute  may  be  considered  by  you  in  connection 
with  all  the  other  facts  and  circumstances  of  this  case.'* 

That  what  was  said  by  the  court  in  reference  to  the  statute, 
is  the  law,  can  not  be  questioned,  and  is  not  questioned  by 
the  plaintiff  in  error.  But  it  is  urged  that  the  court  mis- 
lead the  jury  in  not  using  language  stronger  than  that  used. 

In  Meek  ▼.  Pennsylvania  Oo.,  88  Ohio  St.,  632,  the  first 
clause  of  the  syllabus  reads: 

'^In  an  action  to  recover  for  an  injury  alleged  to  have 
been  caused  by  cars  moving  on  a  railroad  track,  proof  that 
the  company  was  moving  its  cars  in  violation  of  a  city  ordi- 
nance at  the  time  the  injury  was  inflicted,  while  not  suffi- 
cient per  se  to  create  a  liability,  is  yet  competent  to  go  to 
the  jury  as  tending  to  show  negligence/'  And  in  the  same 
case,  in  the  opinion,  on  page  688,  this  language  is  used  in 
speaking  of  the  ordinance  which  it  was  claimed  had  been 
violated  by  the  company: 

"It  was  a  command  to  those  operating  trains  within  the 
city  limits  which  it  was  their  duty  to  obey,  and  a  disobed- 
ience, either  willfully  or  negligently,  resulting  in  injury, 
is  some  evidence  to  be  considered  in  determining  the  de- 
fendant's liability." 

In  Davis  v.  Guarnieri,  46  Ohio  St.,  471,  which  was  a 
case  in  which  the  plaintiff  in  the  court  of  common  pleas,  as 
administrator,  sought  to  recover  for  the  death  of  his  intes- 
tate caused  by  the  acts  of  the  defendant,  who  was  a  drog- 
gist,  in  the  selling  of  a  poisonous  drug;  the  druggist  in 
violation  of  a  provision  of  the  statute  which  required  aacb 
drug  to  be  labeled  "Poison'*,  omitted  so  to  label  the  drug. 

The  court  (psge  477)  charged  the  jury: 

"If  in  the  putting  up  of  this  drug  (and  I  say  to  you  that 
part  of  the  putting  up  is  the  matter  of  labeling  it),  this 
statute  was  violated,  then  there  was  negligence  on  the  part 
of  Foster  which  would  make  the  defendant,  if  you  find  that 
Foster  was  his  agent,  liable  for  the  injury   resulting   from 
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that,  Qnleas  bj  reaaon  of  the  negligence  of  otbera  aa  I  will 
hereafter  explain. '  * 

In  apeaking  of  thia  charge,  the  court  in  ita  opinion,  at 
page  485,  qnotea  with  approval,  the  language  of  the  opinion 
in  Meek  v.  Pennaylvania  Oo.,  aupra,  and  then  naea  thia 
langaage,  on  page  486: 

*'It  waa  a  qoeation  fairly  addreaaed  to  the  jary,  in  deter* 
mining  the  iaaae  of  negligence,  whether  the  omiaaion  to 
label  the  fatal  drag  contributed  to  the  wrong  complained 
of,  and  auch  omiaaion  waa  certainly  none  the  leaa  a  negli- 
gent act  becauae  it  ia  denounced  aa  a  crime  by  the  atatute. 
The  charge  of  the  court  clearly  aubmitted  to  the  jury 
whether  thia  particular  act  of  omiaaion  contiibuted  to  the 
injury  complained  of.'* 

Without  citing  fuither  authoritiea  in  Ohio,  it  ia  certainly 
true  that  our  anpreme  court  have  never  yet  gone  ao  far  aa 
to  Bay  that  an  act  done  in  violation  of  a  atatute  or  an  ordi- 
nanee  ia  negligence  per  ae.  Nor  has  that  court  gone  ao  far 
aa  to  aay  that  the  violation  of  auch  atatute  or  ordinance 
raiaea  a  preaumption  of  negligence,  although  there  are  many 
authoritiea  outaide  of  Ohio  in  auppozt  of  each  of  these 
propoaitiona. 

In  Shearman  and  Bedfield  on  Negligence  5th  Ed. ,  sec- 
tion 467,  thia  language  ia  uaed: 

*  *  *  But  the  true  rule  ia  perfectly  plain.  The  vio* 
lation  of  auch  law,  if  left  without  explanation  or  excuae,  ia 
conclaaive  proof  of  negligence,  but  it  may  be  excused,  or  it 
may  afford  no  proof  at  all  that  thia  negligence  waa  the 
cause  of  plaintiff *a  injury.  If  it  proved  that,  aa  a  proximate 
consequence  of  such  negligence,  the  plaintiff  waa  injured, 
without  contributory  negligence,  the  jury  have  no  ri^ht  to 
find  for  the  defendant.  If  this  ia  the  only  negligence 
proved  againat  the  defendant,  and  it  did  not  proximately 
contribute  to  the  plaintiff*a  injury,  the  jury  have  no  right 
to  find  for  the  plaintiff.  Or  if  aome  good  excuae  appeara, 
which  would  be  a  aufficient  defenae  to  an  action  foi  the 
penalty  impoaed  by  the  law,  or  which  would  ahow  greater 
care  in  technical  violation  of  the  law  than  in  obeying  it, 
then  the  law  ia  not  really  violated. 

We  make  no  holding  aa  to  whether  it  would  have  been 
error  for  the  court  to  charge  that  the  violation  of  thia  atat- 
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ate  made  piima  facie  a  caae  of  negligenoe  against  the  de- 
fendants, because  no  request  was  made  that  snch  a  charge 
should  be  given  to  the  jury.  As  has  already  been  said, 
what  was  said  to  the  jury  was  clearly  the  law  and,  if  the 
plaintiff  desired  the  court  to  charge  further  on  the  subject 
•f  this  statute,  a  request  for  such  charge  should  have  been 
made  and,  none  having  been  made,  we  hold  that  there  was 
no  error  in  failing  to  give  any  other  proposition  on  the 
subject,  whether  such  other  proposition  wuuld  have  been 
Warranted  or  not.  In  support  of  this,  attention  is  called  to 
the  following  cases:  Taft  v.  Wildman,  16  Ohio,  123;  Jones 
V.  Ohio,  20  Ohio,  34;  Schryver  v.  Hawkes,  22  Ohio  St., 
808. 

In  this  last  named  case  the  second  clause  of  the  syllabua 
reads:  ^' Where  the  charge  of  the  court  is  correct  so  far  as 
it  goes,  but  omits  to  state  a  proposition  of  law  involved  in 
the  case,  but  to  which  its  attention  was  not  called,  other- 
wise than  by  a  general  exception  to  the  charge,  the  omission 
is  not  error  for  which  the  judgment  will  be  reversed,  pro- 
vided the  jury  are  not  misled  by  the  charge." 

And  in  Smith  v.  Railroad  Company,  2  Ohio  St.,  10,  the 
second  clause  of  the  syllabus  reads: 

''If  the  charge  as  given  be  unexceptional,  it  is  no  ground 
for  error  that  the  court  failed  to  give  other  instructions 
which  might  properly  have  been  given,  unless  such  other 
instructions  be  specifically  requested  and  refused." 

It  is  further  urged  that  the  court  erred  in  its  rulings  upon 
the  admission  of  evidence,  and  attention  is  especially  called 
to  the  fact  that  the  court  permitted  witnesses  to  testify  that 
the  defendants  had  paid  to  the  father  of  the  plaintiff  a  snm 
of  money  in  settlement  of  the  plaintiff's  claim.  One  of  the 
witnesses  on  this  subject  was  Dr.  Arthur  Brintnall.  This 
witness  was  not  only  permitted  to  testify  that  he  saw  money 
paid  by  defendants  to  the  father  of  the  plaintiff,  but  tbat 
he  had  a  conversation  with  the  plaintiff  later  in  which  be 
(the  plaintiff)  said  that  the  money  had  been  used  for  his 
benefit  and  education. 

This  evidence  was  all  admitted  over  the  objection  of  the 
plaintiff,  but  afterwards  the  court  instructed  the  jury  that 
it  was  not  to  be  considered  by  them,  and  should  not,  in  adj 
wise,  affect  the  plainitff's  rights.  The  language,  used  bj 
the  court  in  this  regard,  is  as  follows: 
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''Gentlamen  of  the  jury,  I  take  from  your  cosaideration 
all  the  teatimony  which  haa  been  given  to  yon  with  refer- 
ence to  the  payment  of  money  by  defendanta  to  the  father 
of  the  body.  Yon  need  not  consider  that  in  determining 
yonr  verdict.  I  withdraw  from  your  consideration  and  yon 
need  not  consider  the  question  of  any  talk  between  the 
father  and  the  defendants  with  reference  to  the  settlement 
of  this  case." 

Surely  if  the  jury  understood  this  language  of  the  court 
—and  it  is  difficult  to  see  how  it  could  have  been  more 
clearly  expressed,  the  evidence  now  under  consideration, 
coold  not  have  been  used  by  the  jury  to  the  prejudice  of 
the  plaintiff. 

Again,  over  the  objection  of  the  plaintiff,  William  Black- 
barn  was  permitted  to  testify  in  answer  to  a  question  put 
by  the  defendants,  as  follows: 

Question:  During  the  time  that  you  were  employed  in 
that  factory,  did  you  know  of  any  accident  at  that  machine 
or  any  of  the  pickers  except  this  one? 

*' Answer:  No." 

Blackburn  had  already  testified  that  he  had  been  familiar 
with  the  operation  of  this  factory  for  a  long  time;  that  he 
knew  of  the  use  of  this  picker  for  years,  and  that  it  was  fed 
by  yuung  children.  And  then  came  the  queation,  before 
quoted. 

We  suppose  it  to  be  settled,  that  to  ahow  that  the  defend- 
anta had  knowledge  that  accidents  were  likely  to  occur  at 
this  machine,  it  would  have  been  competent  for  the  plaintiff 
to  show  that  other  accidents  had  occurred  upon  like  cir- 
camstances-^and  we  know  of  no  good  rasson  why  the  con- 
verse should  not  be  allowed,  that  is  to  say;  to  show  by  a 
witneaa  familiar  with  the  machine,  that,  during  its  operation 
for  many  years,  no  accident  had  occurred.  This  question 
is  raised  with  other  witnesses. 

Toere  was  no  error  to  the  ruling  of  the  court  upon  thia 
question. 

When  the  defendant,  Mr.  Dwight  Parmalee,  was  npon 
the  stand,  he  was  permitted  to  answer  that  at  other  woolen 
faetoiies  young  children,  not  older  than  tbt  plaintiff,  were 
enoployed  in  feeding  such  machines  as  that  at  which  the 
plaintiff  was  injured.     This  over  the  objection  of  the  plaint- 
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We  think  this  waa  competent  aa  tending  to  ahow  that 
the  defendanta  exercised  anoh  care  and  pradenoe  aa  waa  or- 
dinarily ezerciaed  by  othera  under  aimilar  circnmatancea. 

Witbont  specifically  considering  other  qnestiona  of  evi* 
dence  raiaed  in  the  record,  we  find  no  error  in  any  raling 
of  the  court  upon  the  question  of  endence  which  waa  pre- 
judicial to  the  plaintiff  in  error. 

It  is  further  urged  that  the  verdict  waa  so  clearly  againat 
the  weight  of  the  evidence,  that  the  judgment  should  be 
set  aside  on  that  account.  We  are  unable  to  concur  in  thia 
claim.  That  the  case  was  very  close,  cannot  be  denied;  but 
there  was  evidence  tending  to  show  that  the  plaintiff  waa 
instructed  properly  aa  to  his  duties  and  as  to  the  dangera 
which  might  be  apprehended  if  he  left  his  place  at  the  table 
from  which  the  wool  was  fed  to  the  picker. 

Evidence  was  also  given  tending  to  show  that  the  plaint- 
iff had  been  about  the  factory  and  about  this  machine  fre- 
quently when  it  was  being  operated  by  another  boy  of  about 
his  own  age,  and  that  he  was  entirely  familiar  with  the 
operation  of  the  machine. 

And  we  think  the  jury  might  well  have  found  that,  not- 
withstanding hia  tender  years  and  his  want  of  experience  in 
feeding  the  machine,  still  he  was  posssesed  of  suflScient  in- 
telligence and  had  been  suflSciently  adviaed  of  the  surround- 
ings, as  that,  but  for  auch  negligence  as  even  one  of  hia 
extreme  youth  must  be  held  responsible  for,  he  would  not 
have  been  injuied. 

It  may  be  that  we  ahould  not  have  come  to  the  conclu- 
sion to  which  the  jury  came.  It  is  quite  likely  that  anoth- 
er jury  might  have  come  to  a  different  conclusion. 

But  we  do  not  feel  warranted  in  aaying  that  the  jury  were 
clearly  wrong  in  coming  to  the  concluaion  to  which  the  did 
come — and  the  judgment  is  aflSrmed. 

E    Q.  Johnson  (of  Elyria),  for  Parmalee. 

Musser  &  Kohler  (of  Akron),  and  H.  W,  IngersoU  (of 
Elyria),  for  Hoppe. 
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<Third  Oirenlt— Hanoook  Oo.,OMOiroait  Coart— Ma/  Tenn,1900.) 

Before  Prlee,  O.  J.,  Norrie  and  Day,  JJ. 

THE  DEERINO  HARVESTER  COMPANY  y.  JESSE  E. 
KEIFER,  Adm'r  of  kbe  Estate  of  SAMUEL  HARTRAUFT, 
deeeaaed. 


Trust  Funds  —  AppUeaticn  hy  agent  to  awn  beneJU  — 
<1).  WLere  ao  agent  sells  the  goods  of  bis  prlneipal  on  eom- 
mission  under  a  contract  that  be  will  keep  the  entire  pro- 
ceeds of  sales  for  the  principal  as  a  special  deposit  until 
fully  settled  for«  but  in  violation  of  the  contract,  the  agent 
uses  the  money  in  purchase  of  goods  for  his  own  store  and 
in  paying  its  operating  and  running  ezpen<«es,  a  court  of 
equity  may  declare  a  trust  in  such  stock  of  goods  for  the 
sum  so  conveited  and  used,  and  order  the  same  paid  as  a 
preferred  claim  out  of  the  proceeds  of  sale  of  said  stock, 
and  for  this  purpose,  the  court  of  common  pleas  has  Juris- 
diction. 

Preferred  ckUm  against  agenVs  estate— 
<2).  And  in  such  case,  if  the  agent  dies  insolvent  leaving  the 
amount  due  his  prlneipal  unpaid,  said  stock  of  goods  into 
which  the  trust  funds  can  be  traced,  passes  to  the  admin- 
istrator of  his  estate  impressed  with  the  trust,  and  the 
court  may  order  the  administrator  to  allow  and  pay  as  a 
preferred  claim,  the  debt  so  due  the  principal,  from  the 
proceeds  of  the  sale  of  said  stock.  This  is  true  upon  the 
principle,  among  others,  that  the  agent,  by  the  wrongful 
use  and  investment  oi  the  trust  funds,  increased  his  own 
estate  to  that  extent. 

Error  to  the  Court  of  Common  Pleas  of  Hancock  county. 

Pbiob,  0.  J. 

The  now  deceased  Samuel  Hartranft,  for  the  year  1898, 
entered  into  a  written  contract  of  agency  with  the  plaintiff, 
the  Deering  Harvester  Company,  whereby  he  was  employed 
and  anthorized  to  sell  for  the  company  in  the  vicinity  of 
Findlay,  binders,  reapers,  mowers,  hay-rakes  and  other 
agriclntoral  implements,  for  which  sales  he  was  to  receive 
a  stipulated  commission.  The  contract  strictly  provides 
that  the  title  to  all  such  articles  should  remain  in  the  com- 
pany until  sold  and  settled  for  by  cash  or  notes  of  the  pur- 
chasers, and  that  the  proceeds  of  sales,  whether  notes  or 
oash,  should  be  the  property  of  the  company. 

To  further  restrict  the  agent,  Hartrauft,  the  following 
atipulation  is  found  in  the  contract:  '*To  hold  all  gooda 
shipped  or  received,  until  sold  and  delivered,  and  the  entire 
proceeds  of  all  sales  as  the  sole  property  of  said  Deering 
Harvester  Company,  and  as  a  special  deposit  for  it,  until  it 
shall  be  fully  settled  for. ' ' 
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The  deceased  operated  under  tbia  contract,  which  con- 
tained many  other  proviaiona  not  important  here — during 
the  year  1898,  until  late  in  the  fall  eeaaon  of  that  jear.  In 
addition  to  hia  business  as  agent  for  this  company,  be  was 
the  owner  of  a  hard-ware  store  and  other  supplies  suitable 
for  a  trade  with  the  farmers  in  the  neighborhood,  and  waa 
engaged  in  operating  said  store  while  making  sales  for  the 
company  on  commission. 

On  the  10th  day  of  November,  1898,  Hartrauft  and  the 
company,  through  its  traveling  agent,  Robinson,  came  to  a 
settlement  of  his  dealings  on  commission  sales,  and  a  settle- 
ment sheet  was  prepared  stating  all  sales,  to  whom  and  the 
amount  for  which  they  were  made,  and  the  amount  received 
by  the  amount  in  cash  and  in  notes,  which  sheet  also  showed 
his  credits,  and  when  the  account  was  balanced,  there  waa 
the  sum  of  $1153.85  due  from  Hartrauft  to  the  company. 
He  then  signed  the  settlement  sheet  wherein  he  acknowl- 
edged that  sum  in  his  hands  as  '* representing  the  unac- 
counted for  net  proceeds  of  sales  of  personal  property 
belonging  to  the  company",  and  above  his  signature  are 
these  words:  agree  to  deliver  said  sum  to  said  company 
without  discount,  off-set  or  counter  claim.'' 

After  signing  the  above  settlement  sheet,  Hartrauft 
turned  over  to  the  company,  for  credit,  notes  arising  from 
commission  sales  to  the  amount  of  $2171.60,  and  after  other 
proper  credits  had  been  made,  there  was  due  a  balance  of 
$899.94,  which  has  never  been  paid  or  accounted  for. 
This  agent  was  not  prepared  to  deliver  or  pay  to  the  com- 
pany the  ascertained  balance,  and  being  asked  by  Robinson, 
agent  for  the  plaintiff,  why  be  could  not  do  so,  Hartrauft, 
stated  that  he  had  used  tbe  money  in  his  store  business- 
buying  goods,  paying  ita  bills,  and  ezpensee  of  its  opera- 
tion. Thia  is  uncontradicted,  and  is  the  only  account  or 
explanation  made  as  to  his  use  and  disposition  of  the  money. 

Hartrauft  died  intestate  and  insolvent  on  the  2d  day  of 
January,  1899,  without  having  paid  any  further  amount  on 
this  claim,  and  defendant  became  the  administrator  of  his 
estate  which  consists  of  about  $40  in  money  and  a  stock  of 
merchandise  referred  to,  which  brought  at  administrator^ 
sale  $6576. 56.  The  administrator  also  realized  from  aal» 
of  real  estate  $2887. 90, and  from  notes  and  acconnts  doe  tor 
merchandise  sold  $1016.98. 
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The  plaintiff  presented  its  claim  for  $899. 94,  dnly  yerified,.. 
to  the  administrator  of  Hartraaft's  estate  for  allowance  as  a 
preferred  claim  against  the  proceeds  of  sale  of  stock  in  the 
store  on  the  ground  that  the  trust  fnnd  in  hands  of  de- 
ceased to  that  amount  had  been  nsed  in  the  store  business 
and  that  the  stock,  and  afterwards  its  proceeds  became  im- 
pressed with  a  trast  relation.  The  administrator  denied 
the  right  to  preference,  and  this  action  was  bronght  in  the 
lower  conrt  to  have  the  trast  declared  and  for  an  order  that 
defendant  allow  and  pay  said  claim  as  preferred  oot  ot 
proceeds  of  sale  of  the  stock  of  goods;  and  the  petition 
states  the  facts  substantially  as  we  have  found  them,  and 
the  case  is  before  us  on  appeal  from  the  decree  of  that  court. 

Two  points  are  relied  upon  by   the  defendant    to   defeat 
the  right  of  plaintiff  to  relief  prayed  for. 

Fir  t:  That  the  probate  court  had  ezclusive   jurisdiction^ 
to  hear  and  determine  the  question    as   to   preference,  and 
that  the  court  of  common  pleas  was  without  jurisdiction    to< 
entertain  plaintiff's  suit,  and  if  so,  this  court  has  no  juris- 
diction on  the  appeal. 

We  are  aware  that  our  statutes  confer  very  great  author- 
ity on  probate  courts  in  the  settlement  of  estates  of  deceased 
persons,  and  that  such  authority  has  been  broadened  by 
legislative  enactment  at  almost  every  session  of  our  general 
assembly,  fiut  those  courts  have  no  equity  jurisdiction 
except  where  it  is  clearly  conferred  by  statute,  and  we  are 
not  able  to  find  on  our  examination  of  the  statutes,  that 
probate  courts  have  been  given  exclusive  jurisdiction  over 
such  questions  as  are  raised  in  this  case.  The  lesst  that 
can  be  said  for  the  powers  of  those  courts  in  this  respect, 
is,  that  they  are  concurrent  with  the  powers  of  the  court  of 
common  pleas,  and  the  remedy  in  one,  cumulative  with  a 
right  to  the  remedy  in  the  other.  If  the  legislature  has  so 
enlarged  the  jurisdiction  of  the  probate  court,  that  it  may 
entertain  and  determine  such  questions,  it  has  not  taken  it 
away  from  the  court  of  common  pleas  which  has  general' 
equity  jurisdiction.  So  we  decide  the  question  of  jurisdic- 
tion in  favor  of  the  plaintiff.  See  Jones  et  al.  v.  Eilbreth^ 
49  Ohio  St.,  401. 

Second:  The  defendant  claims  that  the  facts  do  not  es- 
tablish a  trust  relation  between  the  amount  due   plaintiff' 
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and  the  stock  of  mercbandise,  ao  ae  to  jaatify  the  coart  in 
charging  the  proceeds  of  the  sale  of  goods  with  said  sam  aa 
a  preferred  or  equitable  lien;  and  further,  that  plaintiff  in 
its  parsQit  of  its  monej,  is  confined  to  the  amoant  of  cash 
in  poseeasion  of  the  agent  at  bis  decease. 

The  parpoae  of  the  parties  to  the  contract  of  agency  re- 
ferred to,  is  quite  apparent;  especially  that  clause  which 
has  been  quoted,  to-wit:  ''To  hold  all  goods  shipped  or  re- 
ceived, until  sold  and  delivered,  and  the  entire  proceeds  of 
all  sales  as  the  sole  property  of  said  Deering  Harvester 
Company,  and  as  a  special  deposit  for  it,  until  it  shall  be 
fully  settled. '^  The  principal,  sought  by  this  •clear  stipula- 
tion, to  restrict  the  agent  from  using  its  money  in  promo- 
tion of  his  other  business,  and  from  mingling  his  with  his 
principal  funda.  To  the  contrary,  he  was  required  to  keep 
the  proceeds  of  sales  on  commission  as  the  sole  pioperty  of 
the  principal  and  as  a  special  deposit  for  it  until  fully  set- 
tled for,  so  that  whenever  called  upon  by  the  company,  the 
money  so  belonging  to  it  could  at  once  be  realized.  That 
both  parties  so  understood  the  contract  further  appears  in 
the  language  used  in  the  settlement  sheet  of  November  10, 
1898,  wherein,  Hartrauft  acknowledged  the  amount  then 
due  and  agreed  ''to  deliver  the  same  to  the  company  with- 
out discount,  off-set  or  counter  claim." 

But  in  violation  of  duty  assumed  under  bis  contract,  he 
naed  the  money  of  his  principal  to  the  extent  of  S899.94  in 
his  store  to  pay  its  running  expenses,  bills  of  goods  pur- 
chased and  put  in  his  stock,  and  which  remained  so  used 
and  applied  until  his  death,  so  that  the  use  of  plaintiff*a 
money  which  he  waa  to  hold  as  a  special  deposit,  went  into 
his  other  business,  and  to  that  extent  increased  his  other 
estate.  If  he  bought  goods  and  paid  for  them  out  of  this 
fund,  he  increased  his  stock  of  goods  that  passed  to  his 
estate.  If  he  paid  other  bills  due  against  the  store,  he  in- 
creased his  funds  to  that  extent,  which,  otherwise,  he  would 
have  paid  out  of  his  business.  So  that  by  any  use  which  a 
prudent  man  would  make  of  the  money,  in  discharging  his 
obligations,  it  lifted  that  much  of  a  burden  from  his  busi- 
ness, and  but  for  which  more  sales  of  his  goods  and  their 
proceeds  would  be  necessary  to  meet  his  oblinfations. 

That  thia  agent  so  used  the  money  of  hia  principal  in  his 
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private  basiDSS,  is  ebowD  by  bis  own  statemeot  to  Bobin- 
soD,  whicb  is  not  contradicted.  Wbat  is  its  effect  apon  ibe 
property  into  wbicb  tbe  money  passed?  Tbe  defendant 
nrges  tbat  plaintiff  can  look  alone  to  tbe  |40  cash  on  band 
wben  Hartranft  died.  We  see  no  good  reason  for  tbis  posi- 
tion. Wby  a  distinction  shonid  be  made  between  casb  on 
bands,  even  if  it  represented  sales  of  goods,  and  tbe  remsin- 
ing  goods,  we  are  not  informed,  and  we  are  not  able  to  ap- 
pieciate  any  sncb  distinction.  A  trust  could  be  wbolly 
defeated  by  tbe  trustee  if  sucb  distinction  could  exist.  Tbe 
more  completely  be  could  commingle  tbe  trust  funds  witb 
otbers,  or  lose  tbe  trust  funds  as  to  identification  by  invest- 
ing tbem  in  goods,  tbe  more  successfully  bas  be  evaded  tbe 
obligations  of  bis  trust  and  cut  off  a  remedy. 

We  cannot  adopt  this  means  of  defenne  against  tbe  claim 
of  tbe  plaintiff.  It  bas  not  been  at  fault  in  tbe  transaction 
and  is  seeking  only  its  own,  and  has  traced  its  money  into 
tbe  stock  of  goods  on  tbe  statement  of  its  unfaitbful  agent, 
and  we  believe  equity  will  charge  tbe  stock  and  its  proceeds 
witb  tbe  fund  so  used.  Tbe  autborities  upbold  tbis  view  of 
tbe  case,  some  of  wbicb  we  cite. 

In  tbe  case  of  Jones  et  al.  v.  Kilbretb,  49  Obio  St.,  p. 
401,  supra,  a  draft  bad  been  drawn  by  Samuel  Fosdick  on 
Dows  &  Company,  and  sent  to  Obio  Life  Insurance  &  Trust 
Company  for  collection,  and  collection  was  made  and 
amount  placed  to  ibe  credit  of  Fosdick.  Tbe  Trust  Com- 
pany ^as  insolvent  and  made  an  assignment,  and  Fosdick 
claimed  tbat  tbe  proceeds  of  draft  were  trust  funds  and 
should  be  paid  first  and  in  full  out  of  tbe  assets  of  tbe  Trust 
Company,  and  our  supreme  court  so  held.  On  page  110  of 
tbe  opinion,  Dickman,  J.,  says:  ''If  tbe  Trust  Company, 
as  an  agent  of  tbe  owner,  received  from  bim  tbe  draft  for 
collection  only,  witb  an  obligation  to  account  for  and  pay 
over  tbe  proceeds  to  bim,  a  fiduciary  relation  witb  tbe 
owner  was  tbereby  establisbed,  and  if  bis  representatives 
trace  tbe  proceeds  into  tbe  bands  of  tbe  Trust  Company, 
and  seek  to  impress  upon  tbe  property  in  its  substituted 
form  a  trust  character,  tbe  court  of  common  pleas  would 
not  be  without  juxisdiction  to  afford  equitable  relief  by  de- 
claring and  enforcing  tbe  trusf 

Again,  on  pages  412-418  tbe   same   judge   says:     ''The 
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paper  was  impressed  with  a  trast  when  received  for  colleo- 
tioo,  and  its  proceeds,  bearing  the  same  impress,  are  trace- 
able  and  identifiable  as  liaving   been    ased    by   the   Trast 

*  Company,  in  place  of  its  own  assets  to  pay  a  specific  cred- 
itor.'' Then  he  quotes  with  approval  the  following  from 
Thompson  v.City  Savings  Institution.   In  8th  Atlantic  Rep., 

'97: 

''Where  the  nghtful  owner  is  in  persuit  of  trust  funds, 
he  need  not  point  out  the  very  goods  or  bills  or  coin.  He 
does  all  the  law  requires  if  he  shows  that  the  goods  or  bills 

•  or  coin  came  to  the  hands  of  defendant  impressed  with  a 
trust  to  his  knowledge.  In  every  such  case  the  holder 
must  respond  either  in  the  article  taken  or  its  value." 

See  also  Harrison  v.  Smith,  63  Am.  Report,  571.  Also 
National  Bank  v.  Insurance  Co.,  104  U.  S.  P.,  54,  where 
the  court  held  ''that  as  long  as  trust  property  can  be  traced 
and  followed,  the  property  into  which  it  has  been  convert- 
ed, remains  subject  to  the  trust,  and  if  a  man  mixes  trust 
funds  with  his  own  money,  the  whole  will  be  treated  as 
trust  property  except  so  far  as  he  may  be  able  to  distinguish 
what  is  his.'' 

Like  doctrine  is  laid  down  in  1  Story  Eq.,  section  468, 
where  it  is  said:  "An  agent  is  bound  to  keep  the  property 
of  the  principal  separate  from  his  own.  If  be  mixes  it  up 
with  his  own  the  whole  will  be  taken,  both  at  law  and  in 
equity,  to  be  the  property  of  the  principal,  until  the  agent 
puts  the  subject  matter  under  such  circumstances  that  it 
may  be  distinguished  as  satisfactorily  as  it  might  have  been 
before  the  unauthorized  mixture  on  his  part     *     *     *,'* 

There  are  very  many  other  authorities  equally  as  pointed 
and  clear,  and  from  the  facts  of  this  case  and  the  light  of 
authorities,  we  are  of  opinion  that  the  stock  of  goods  in 
which  Hartrauft  mingled  and  used  the  money  in  dispute, 
became  charged  with  the  sum  as  a  trust  fund,  and  that  the 
trust  followed  the  stock  into  the  hands  of  the  defendant  as 
administrator  of  Hartrauft*s  estate.  Our  decree  is  that  the 
defendant  allow  and  pay  to  plaintiff  the  full  sum  of  $899.94 
so  traced,  as  a  preferred  claim  from  the  proceeds  of  sale  of 
the  stock,  and  that  he  allow  and  pay  the  interest  on  said 
sum  from  November  10,  1898,  as  a   general   claim   against 
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the  efitate,  aad  that  defeDdant  pay  all  cotta,  and  the  canae 
ia  remanded  for  ezecation. 

H.  F.  BurkeU  for  Plaintiff. 

Blackford  &  Sans,  for  Defendant. 


(Firat  Oirouit— Hamilton  Co.,0.,Oircult  Coort— Jan. Term,  1900.) 

Before  Smith,  Swing  and  Giflen,  J  J. 
THE  OITY  OF  OINCINNATI  y.  MARIA  A.  ROTH  et  al. 


Orade  of  Mtreet  eMtablUfied  by  long  u$er*^C<nnpenB<xtion  to  property 

ovmer  for  change — 

Where  the  traveled  portion  of  a  itreet  has  been  used  for  such 
a  length  of  time  as  tn  eonstltute  a  grade  by  user,  the  grade 
of  snoh  traveled  portion  determines  the  grade  for  the  whole 
width  of  the  street;  damages  to  abutting  property  for  a 
subsequent  ohnnge  of  grade  are  to  be  determined  by  refer- 
ence to  the  change  made  from  the  traveled  roadway,  and 
no  damages  can  be  recovered  for  a  change  neoef«sary  In  or- 
der to  make  the  grade  of  the  entire  width  of  the  street 
correspond  with  the  grade  of  the  traveled  portion. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county, 

SwmG,  J. 

This  was  an  action  under  the  statute  to  assess  compen- 
sation for  damages  to  property  owners  by  reason  of  the  im- 
provement of  Observatory  avenue  in  tbe  city  of  Cincinnati. 
The  defendants  filed  answers  claiming  damages  in  tbe  sum  of 
$3,000.  A  trial  was  had  in  tbe  court  of  common  plea8,and 
a  verdict  was  returned  for  $1,360.  Tbe  city  prosecutes  er- 
ror in  tbis  court,  alleging  numerous  grounds  of  error. 

Tbe  following  facts  appear  to  be  undisputed.  Observatory 
avenue  is  a  street  sizty  feet  wide,  one-half  of  wbicb  liea 
within  tbe  city  of  Cincinnati,  and  tbe  otber  balf  witbin  tbe 
village  of  Hyde  Park.  Long  before  it  was  a  street  it  was  a 
traveled  public  road.  In  the  year  1891,  it  being  sometime 
after  tbe  defendants  bad  improved  tbe  property  in  question, 
the  city  of  Cincinnati  passed  an  ordinance  establishing  tbe 
grade  of  tbe  portion  of  the  avenue  witbin  tbe  city  in  front 
of  defendants'  property.  Tbe  village  of  Hyde  Park,  in  tbe 
year  1897,  improved  the  portion  of  tbe  avenue  witbin  said 
Tillage  to  conform  to  the  grade  established  by  said  city,  and 
tbe  improvement  now  sought  to  be  made  is  in  accordance 
with  aaid  grade.  No  grade  bad  ever  been  established  for 
aaid  ayenne  prior  to  November,  1891.    At  this  time,  and  at 
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the  time  the  defendants  improved  their  property  and  for  a 
long  time  prior  thereto,  and  np  to  the  time  the  village  of 
Hyde  Park  improved  its  half  of  the  avenue,  the  portion  of 
the  avenne  within  the  city  in  front  of  defendants'  property 
was  in  its  natural  condition,  and  was  not  used  by  the  public 
for  the  purpose  of  travel;  the  traveled  portion  of  the  road- 
way was  north  of  the  city's  thirty  feet,  and  was  in  that  por- 
tion of  the  roadway  now  in  the  village  of  Hyde  Park.  The 
poxtion  of  the  avenue  within  the  city  was  used  as  a  part  of 
defendants'  lawn  in  front  of  their  property.  The  improve- 
ment contemplated  requires  a  cut  of  6.6  feet  at  one  side  and 
8.2  feet  at  the  other  side  of  their  property.  The  grade  as 
established  and  the  improvement  as  contemplated  is  about 
three  feet  lower  than  the  traveled  grade  of  the  old  road. 

If  the  avenue  had  been  improved  in  front  of  defendants' 
property  in  accordance  with  the  grade  of  the  traveled  por> 
tion  of  the  road,  it  would  have  required  a  cut  at  the  line  of 
plaintiff's  property,  but  not  to  the  extent  as  now  contem- 
plated by  nearly  three  feet,  280.6  being  the  exact  amount. 
The  city  admitted  that  it  was  liable  for  all  damages  result- 
ing from  a  change  of  grade  below  the  grade  of  the  old 
traveled  road,  but  claimed  it  was  not  liable  for  cutting  down 
in  front  of  defendants'  property  to  a  proper  level  with  the 
old  traveled  grade,  but  for  the  280.6;  which  was  the  distance 
of  the  established  grade  below  the  old  grade,  it  admitted 
liability.  The  court,  however,  throughout  the  trial,  ruled 
that  the  city  was  liable  for  damages  for  the  whole  cut  of  6.6 
to  8.2. 

In  taking  this  view  of  the  law  we  think  the  court  erred. 
There  is  no  claim  here  that  the  grade  as  now  established  is 
not  a  proper  and  reasonable  grade;  and  if  it  was  not  for  the 
fact  that  the  defendants  improved  their  property  with  a  view 
to  an  old  grade  of  a  public  highway  established  by  user  tor 
a  long  number  of  years,  they  could  not  recover  for  any 
damages  by  reason  of  change  in  the  surface  of  the  soil  at 
the  intersection  of  their  property  with  the  street;  but  their 
being  an  established  grade  to  the  traveled  roadway,  under 
the  laws  of  our  state  they  were  protected  in  making  their 
improvements  in  accordance  with  it;  but  this  protection 
would  not  include  the  whole  part  of  the  ground  included 
within  the  limits  of  the  roadway   in   its   natural  condition, 
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bot  only  that  portion  of  the  roadway  which  waa  aaed  for 
travel.  Whenever  the  whole  of  the  road  waa  found  neces- 
sary for  the  public  travel  the  public  bad  the  right  to  improve 
it  to  correspond  with  the  old  traveled  portion,  without  being 
responsible  to  the  abutting  property  owner  for  any  change 
in  the  surface  of  the  ground  where  his  properly  abutted  on 
the  road.  If  thia  could  be  done  without  any  right  in 
damages  accruing  to  the  property  holder,  it  would  seem  to 
follow  that  damagea  could  only  be  allowed  where  a  change 
of  grade  is  made  foi  the  difference  between  what  the  public 
had  the  right  to  lake  and  that  which  it  had  not. 

All  the  evidence  admitted  to  be  placed  before  the  jury  was 
upon  the  theory  that  the  defendants  could  recover  for  the 
whole  amount  of  the  injury  caused  by  cutting  the  line  down 
to  6.6  and  8.2  at  the  two  sidea  of  defendants'  property,  and 
the  verdict  must  have  been  rendered  on  thia  evidence.  The 
qneation  waa  raised  upon  the  application  of  the  city  to  in- 
troduce evidence  upon  the  claim  of  the  city,  but  this  waa 
refused  by  the  court.  But  without  passing  on  the  numeroua 
questions  raised  in  the  record,  it  is  probably  beat  to  aay  that 
we  think  the  judgment  ahould  be  reveraed  and  the  cauae  re- 
manded for  a  new  trial  on  the  ground  that  the  judgment  im 
not  austained  by  the  evidence. 

£1.  K.  Rogers  and  F.  H.    Kunkel,  for  the  Oity. 

L.    W.    Oo88t   Johnson  &  Levy^  and  Walter  DeCamp, 
contra. 


(First  Olronit— Hamilton  Go.,  O.,  Oiroult  C*t— Jan.  Term,  1900.) 

Before  Smith,  Swing  and  Cox,  J  J. 

THB  STATE  OF  OHIO  ex  rel.  JOSEPH  T.  OaREW,    v.    EU- 

GENE  L.  LEWIS,  Auditor. 

T43US  on  JinUhed  atruetvre-^Act  of  Board  of  Equalization  adding 
to  valuation  a  year  later  toUhout  notice  to  ovmer— -Facte  eetopping 
owner  from  claiming  refunder — 

A  new  bailding  waa  returned  bv  the  ward  assessor  in  1892,  as  tin> 
iahed,  at  a  value  of  190,000.00,  and  at  that  figure  was  placed  on 
the  duplicate.  Next  year  it  was  again  returned  by  the  asseasor 
as  finished,  at  a  valuation  of  1100,000.00,  to  which  the  board  of 
equalization  added  $14,000.00,aDd  it  was  placed  on  the  duplicate 
at  a  valuation  of  $114,000.0.  The  owner  paid  the  taxes  at  that 
rate  for  five  years,  when  he  instituted  prooeedings  In  man- 
ooFnrasT,  1900,  av  qabi.  a.  jahm. 
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damns  to  oompel  the  auditor  to  oorreot  the  tax  daplicate  aad 
to  call  the  attention  of  the  county  com misei oners  to  the  erron- 
eous charges  on  the  tax  duplicate  for  the  years  1893  to  '97  against 
this  buil(*inff,and  to  have  the  amount  OTerpaid  refunded, claiming 
that  the  addition  of  924,000.00  in  1893^  to  the  valuation  of  the 
building  at  $90,000.00  in  1892.  was  illegal,  as  done  without  no- 
tice to  the  owner.  It  appeared  that  when  the  building  was  re- 
turned as  finished  in  1892,  the  board  of  equalization  saw  the 
owner  about  fixing  a  final  valuation  of  the  building  as  finished, 
but  that  at  that  time,  on  his  request,  such  action  was  deferred 
to  the  following  year  by  bis  representation  that  the  building 
was  in  fact  not  finished  throughout.    Held : 

While  it  appears  that  the  structure  was  substantially  finished  in 
1892,  and  was  properly  returned  by  the  assessor  of  that  >ear  as  a 
finished  structure, and  the  board  of  equalization  should  then  have 
fixed  its  final  valuation  as  a  finished  structure  on  the  tax  dup- 
licate, yet  as  it  also  appears  that  said  board  did  not  do  so  at 
that  time  at  the  request  of  the  owner,  and  as  the  latter  with  fall 
knowledge  of  the  action  of  the  board  in  the  succeeding  year  in 
'fixing  the  final  valuation  of  the  finished  building,  has  paid 
the  taxes  according  to  such  final  valuation  without  objection 
for  the  past  five  years,  he  is  now  estopped  from  setting  up  the 
illegality  of  the  action  of  the  board  of  equalization  in  fixing 
the  final  valuation  of  the  building  in  1893. 

Same^Aetum  of  board  of  equalizatum  adding  to  valucvtUm  in  the 

next  year  without  notice  iuegal — 

Held  by  Giffen,  J.,  (dissenting) :  It  appearing  that  the  building 
was  a  finished  structure  in  1892,  and  returned  as  such  in  that 
year  by  the  assessor  at  a  valuation  of  $90,000.00,  and  the  board 
of  equalization  having  failed  to  take  action  on  such  return  of 
the  assessor  for  that  year,  the  board  was  without  authority  to 
increase  euch  valuation  in  the  following  year,  unless  a  new 
building  or  structure  had  in  the  meantime  been  placed  on  the 
premises. 

Payment  of  taxes  as  increased,  when  not  voluntary  and  constitute 

ing  estoppel-- 

The  payment  of  the  illegal  taxes  by  the  owner  during  the  five  years 
can  not  be  considered  a  voluntary  payment  so  far  as  to  estop 
him,  it  not  appearing  that  be  haa  any  knowledge  that  the 
building  had  been  returned  by  the  assessor  of  1892  as  a  finished 
building  on  the  "fair  book". 

Estoppel—Must  be  pleaded  to  be  available  as  defense^' 
An  estoppel  must  be  pleaded  to  be  avaible  to  a  party,  and  when  the 
pleadings  fail  to  advise  the  opposite    party    of   the   defense   of 
estoppel,  evidence  to  establish  the  same  can  not  be  considered. 

Mandamus  on  appeal  from  the  Court  of  Oommon  Pleaa  of 
Hamilton  county. 

SWINQ,  J. 

We  are  not  agreed  as  to  the  rights  of  the  parties  as  pres- 
ented in  this  cause.  In  my  opinion  the  plainti£F  is  not  en- 
tilted  to  the  relief  prayed  for. 

The  record  facta  appear  to  be  that  in  1801  the  atrnctnre 
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in  qaeetioD  wat  xeiaraied  by  the  aDoaal  asaaaaor  at  $60,000 
aa  an  onfiniahed  structore;  that  in  1892  the  annual  aaaeaaor 
added  $30,000  to  aaid  atrnotnie,  making  $90,000  aa  the 
ralne  of  the  atractnre,  and  that  he  returned  the  aame,  aa  ap- 
pearairom  the  *'fair  book/'  aa  a  finished  atractnre;  that  no 
afSrmative  action  was  taken  on  the  return  of  the  asaesaor  by 
the  board  of  Bupervisors,  other  than  that  the  clerk  of  the 
board  of  superyisors  checked  o£F  this  amount  in  red  ink, 
thereby  indicating  that  it  was  to  go  to  the  auditor  in  that 
amount  foi  taxation  for  the  year  1892  (December)and  1898 
(June);  in  the  year  1898  said  structure  was  returned  by  the 
annual  assessor  as  a  completed  structure,  having  added  $10, 
000  to  the  previous  .valuation  of  the  year  1892  of  $90,000, 
making  the  return  of  the  annual  assessor  $100,000  as  a  com- 
pleted structure;  that  the  board  of  supervisors  added  in  said 
year  to  the  return  of  the  assessor  the  sum  of  $14,000,  mak- 
ing a  total  valuation  of  $114,000. 

The  evidence  outside  of  the  record  clearly  shows,!  think, 
that  after  the  return  of  the  annual  assessor  in  1892,in  which 
he  returned  the  building  as  a  completed  structure  at  a  total 
valuation  of  $90,000,a  committee  of  the  board  of  supervisors, 
acting  for  the  board,  went  to  Mr.Carew  with  a  view  to  ascer- 
taining a  proper  valuation  to  be  placed  on  the  building  as  a 
completed  structure,  but  they  were  iuformed  by  Mr.  Oarew 
ttiathehad  had  trouble  in  erecting  the  building,  and  that  it 
was  not  wholly  completed;  that  some  portions  were  to  be 
erected  and  some  painting  to  be  done  and  that  if  they  would 
let  it  go  over  to  the  following  year,  the  building  would  then 
be  fully  completed, and  that  the  board  of  supervisors  agreed 
to  this  suggestion,  and  that  the  said  board  did  not  take  any 
final  action  in  said  year  upon  said  atructure  as  a  eompleted 
structure;  that  in  the  following  year  (1893)  the  annual  as- 
sessor returned  the  valuation  at  $100,000,  and  that  in  ac- 
cordance with  the  understanding  of  the  previous  year  the 
board  of  supervisors  met  Mr.  Carew  in  regard  to  the  valua- 
tion to  be  placed  upon  said  structure  as  a  completed  struc- 
ture; that  Mr.  Oarew  furnished  said  board  with  a  statement 
of  the  cost  of  said  structure,  which  was  $198,000,  and  that 
after  deducting  $8,000  by  reason  of  the  old  building,  the 
cost  was  found  to  be  $190,000,  and  that  aaid  board  of  aup- 
erviaora  fixed  the  value  of  the  atrnctnre  at  $114,000,1 
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$14,000  to  tbe  return  of  the  annual  ataeaBor,  aaidaum  being 
60  per  cent,  of  the  actual  coat  of  the  atructure,  which  amount 
waa  deemed  a  proper  sum  for  taxation. 

No  complaint  waa  made  by  Mr.  Carew  to  the  yaluation  aa 
thus  fixed  until  thia  action  waa  brought  in  February,  1899. 

I  think  we  all  agree  that  the  atructure  waa  aubatantially 
completed  in  the  apring  of  1892,  and  ahould  have  been  so 
returned  by  the  annual  aaaeasor,  as  was  done,  and  the  board 
of  supervisors  would  have  been  justified  in  fixing  a  valuation 
on  the  building  in  that  year  aa  a  completed  atructure,  al- 
though there  were  many  alterations  made  after  that  time 
and  during  that  year,  amounting,  as  shown  by  the  evidence, 
to  more  than  $6,000,  being  an  amount  considerably  more 
than  the  ordinary  repairs  would  amount  to;  but  tbe  evidence 
clearly  shows  that  aaid  board  did  no  pass  on  said  structure 
as  a  completed  structure,  for  the  reason  that  it  was  prevailed 
to  defer  said  action  until  the  following  year  at  the  requeat 
and  solicitation  of  Mr.  Carew,  and  for  this  reason  Mr.  Carew 
ahould  not  now  be  heard  to  complain. 

It  was  competent  for  the  auditor  to  go  outaide  of  the  record 
for  the  facta  above  stated  (59  Ohio  St.,  37),  and  having 
found  them,  it  was  his  duty  to  refuse  to  make  the  correction. 

Smith,  J. 

I  concur  with  Judga  Swing  in  tbe  conclusion  reached  by 
him.  Mr.  Carew  having  had  knowledge  of  this  action  of  the 
board  of  equalization,  and  having  regularly  paid  the  tax  on 
the  valuation  as  thus  raiaed,  ought  not  in  equity  at  the  end 
of  five  years  be  allowed  to  come  in  and  obtain  a  refunder  of 
the  amounts  so  paid  by  him,  and  have  the  duplicate  cor- 
rected by  deducting  therefrom  the  addition  made  with  his 
knowledge,  and  practically  with  hia  consent. 

GiPFEN,  J.   (dissenting) 

It  is  sought  by  the  relator  to  compel  the  auditor  under 
aection  1088,  Revised  Statutes,  to  call  the  attention  of  the 
county  commissioners  to  erroneous  chargea  on^the  tax  dup- 
licate for  the  years  1898,  1894, 1896,  1896  and  1897,  against 
the  Carew  building,  at  the  southwest  corner  of  Fifth  and 
Vine  streets,  Cincinnati,  and  correct  the  duplicate  by  deduct*- 
ing  $24,000  from  the  valuation  thereof  In  the  year  1891  tbe 
assessor  returned  the  value  of  the  new  building  at  $60,000 
and  as  unfinished     In  1892  the  same  assessor   returned   an 
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additional  valuation  of  $30,000  In  1898  another  person  aa 
aaaeaaor  retarned  an  additional  valuation  of  the  bnilding  of 
$10,000  and  aa  finished.  And  to  this  amount  the  board  of 
supervisors,  sitting  as  an  annual  board  of  equalization, added 
$14,000,  making  the  total  additions  for  that  year  $24,000, 
and  the  total  valuation  of  the  building  $114,000.  It  is 
claimed  by  the  relator  that  the  assessor  for  1892  returned 
the  building  as  finished  prior  to  the  day  preceding  the 
second  Monday  of  that  year,  and  that  the  board  of  equali- 
zation and  assessor  of  the  following  year  were  without 
authority  to  add  to  the  valuation  of  1892  without  notice  to 
the  owner. 

The  record  in  the  auditor's  oflSce,  known  as  the  ''fair 
book,"  for  1892,  in  the  column  designated  at  the  top**  Fin« 
ished  Structures,''  has  on  the  line  describing  this  property 
and  on  lines  for  other  property  above  and  below  it,  **  ditto 
marks"  under  the  word  finished,  eicept  two  lines,  in  which 
there  are  no  marks  of  any  kind.  Whatever  doubt  may  arise 
by  reason  of  one  of  these  blank  lines  being  above  the  line  in 
which  the  property  of  relator  is  described,  is  removed  by 
the  oral  testimony,  which  shows  that  the  building  was,  in 
fact,  finished  at  that  time. 

It  is  true  that  in  the  year  1898  and  subsequent  years  new 
partitions  and  new  decorations  for  the  walls  and  ceilings  were 
made  in  many  of  the  rooms.  This  was  done  as  an  inducement 
to  and  in  accordance  with  the  tastes  of  the  tenanta,  and  was 
not  a  new  building  or  structure  within  the  meaning  of  section 
2758,  Revised  Statutes. 

The  building  being  completed  prior  to  April,  1892,  as 
ahown  by  the  ''fair  book,"  and  the  board  of  equalization 
having  taken  no  action  upon  the  return  of  the  assessor  for 
that  year,  it  was  without  authority  to  increase  the  valuation 
for  the  following  year,  unless  a  new  building  or  structure 
had  in  tbe  meantime  been  placed  on  the  premises.  Section 
2807,  Bevised  Statutes;  Lewis,  Auditor,  v.  State  ex  Tel. 
MuUikan,  59  Ohio  St.,  37.  It  is  urged,  however,  that  "the 
relator  had  full  knowledge  that  his  property  was  placed  upon 
the  tax  duplicate  for  the  year  1898,  and  maintained  thereon 
for  subsequent  years,  at  a  valuation  of  $114,000,  and  had 
knowledge  of  the  return  as  made  by  the  assessor  for  the 
year  1893,  and  of  the  action  of  the  board  of  equalization  for 
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■aid  year;  that  with  aaid  knowledge  the  said  relator  hasrol- 
ontarilj'  and  withoat  protest  paid  the  tazee  aaseaaed  each 
year  on'the  Bum  of  1114,000."  Bot  it  doea  not  appear  that 
he^had  any  knowledge  that  the  aeseaaor  (or  1802  had  re- 
tarned  the  bnilding  aa  finiBhed,and  that  it  was  carried  on  the 
"fair  book"  of  that  year  aa  anch,  and  nnleaa  he  had  fnll 
knowledge  of  all  the  facta,  the  payment  woold  not  be  eo  far 
voluntary  aa  to  work  an  estoppel.  Mr.  Dangherty,  a  mem- 
ber of  the  real  estate  committee  of  the  board,  testifies  that 
Mr.Oarew,  at  the  letter's  store,  informed  them  in  the  sum- 
mer of  1892,  that  the  bnilding  was  not  finished,  but  he  alao 
told  them  that  the  delay  was  occasioned  in  constructing  the 
partitions  and  making  the  decorations,  which  we  have  al- 
ready aaid,  did  not  preclade  a  finding  that  the  bnilding  was 
finished  prior  to  April,  1892,  and  did  not  constitute  a  new 
structure.  It  does  not  sppear  that  the  board,  in  1892, relied 
or  acted  upon  such  information,  and  besides  it  was  itself  re- 
quired to  ascertaifi  from  the  return  of  the  assessor  and  an 
inspection  of  the  building  whether  the  same  was  finished, 
and  if  so,  to  make  such  correction  in  the  valuation  as  was 
just  and  proper;  but  it  failed  to  act  on  auch  return,  and  in 
1898  proceeded,  together  with  the  assessor,  as  though  the 
record  of  the  previous  yeaf  disclosed  an  unfinished  structure. 

While  it  seems  clear  from  the  evidence  that  the  sum  of 
$114,000  was  a  reasonable  valuation, yet  the  queation  before 
us  is  whether  that  valuation  was  placed  on  the  duplicate  by 
authority  of  law,  and  if  not,  was  it  such  an  error  aa  the  aadi- 
tor  may  correct  ?  The  error  consisted  in  the  aaaessor  snd  the 
board  treating  the  structure  aa  unfiniahed,  while  the  record 
of  the  previous  year  ahowed  that  it  was  finished, and  the  cor- 
rection by  the  auditor,  requiring  only  the  deduction  of  the 
sum  by  which  the  valuation  was  increased  in  1898  contrary 
to  the  statutes,  was  merely  clerical.  Ins.  Oo.  v.  Oappeller, 
88  Ohio  St.,  660; State,  ez  rel.  Poe,  v.  Baine,  47  Ohio  St., 
447. 

It  is  further  claimed  that  the  testimony  of  Mr.  Daugherty 
ahows  that  the  relator  requested  the  board  to  postpone  action 
until  1898;  that  the  latter  did  as  requested,  and  that  the 
relator  was  thereby  eatopped  to  question  the  authority  of  the 
board.  No  issue  waa  tendered,  and  the  testimony  was  not 
relevant  to  any  fact  in  issue. 
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The  law  of  pleading  an  estoppel  ie  stated  most  favorably 
for  the  defendant  in  the  case  of  Schnltz  v.  Oolvin  et  al,  56 
Ohio  St*,  274,  to-wit:  '*The  rule  that  one  who  would  avail 
himself  of  an  estoppel  mnst  plead  it,  is  fairly  complied  with 
where,  apon  the  whole  case  made  by  the  pleadings,  it  ap- 
pears that  the  party  intends  to  rely  on  it  if  certain  facts 
averred  by  the  other  party,  and  denied  by  him  for  want  of 
knowledge,  are  made  to  appear.  And  in  any  case,  the  rale  only 
applies  when  the  paity  has  had  an  opportunity  to  plead  it.*' 

The  defendant  in  this  case  pleaded  as  an  estoppel  the  know- 
ledge of  relator  of  the  action  of  the  board  in  1898,  and  his 
voluntary  payment  of  taxes  thereafter;  bat  there  is  no  aver- 
ment that  he  requested  or  induced  the  board  to  delay  action 
in  1892.  There  was  no  want  of  opportunity  to  plead  it. 
There  is  reference  to  it  in  the  deposition  of  Major  Foley, 
another  member  of  the  real  estate  committee.  There  is  no 
memorandum  of  it  on  the  minutes  uf  the  board.  The  nec- 
essity, therefore,  of  advising  the  relator  of  this  defense  is 
apparent,  and  the  evidence  in  support  thereof  should  not  be 
considered,  nor  can  the  pleading  be  now  amended  to  conform 
to  the  facts  found. 

MiUer  Outcalt,  for  Relator. 

Wilson,  Cosgrave  &  Jones,  for  Auditor. 


(Seventh  GIrouit— Belmont  Co.,0.,Giruit  Oourt, Deo. Term,  1899) 

Before  Frazier,  Burrows  and  Laubie,  J  J. 

THE  STATE  OF  OHIO  on  relation  of  CAPELL  L.  WEEMS, 
Prosecuting  Attorney  of  Belmont  county,  Ohio,  v.  WILL- 
IAM KINNEY. 

SAME  V.  H.  H.  KILDOW. 


Member  of  emineU—Eligible  as  member  of  board  of  edue€Mon 
-^SUdutes   haw   eonetraed  —  Amended  eection  —  BevUed  Staiutee 
(1).  An  elector  residing  within  the  limits  of   an   incorporated 
Tillage  which   with   other   territory    composes    a    special 
sohool  district,   may,   during  the  term  for  which  he  was 
elected  and  while  acting  as  a  member  of  the  village  coun- 
cil, be  elected  to  and  exercise  the  office  of  a  member  of  the 
school  board  for  such  special  school  district. 
(2).    Beetion  1717,  Revised  Statutes  of  Ohio  construed. 

Quo  Wabbanto. 

Fbazieb,  J. 

The  two  actions  were  submitted  together.     The  petition 
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against  William  KiiiDey  is  as  follows:  '^Oapell  L.  Weems, 
ProsecntiDg  AttorDsy  of  Belmont  county,  Ohio,  comes  here 
ino  court  and  giTes  the  court  to  undersfand  and  be  informed 
that  the  defendant,  William  Einney,  has  usurped  and  unlaw- 
fully holds  and  exercises  the  oflSce  of  member  of  the  school 
board  of  the  special  schooldistrict  of  Belmont  in  said  county, 
and  as  such  officer  assumes  to  do  and  perform  all  and  singu- 
lar the  duties  pertaining  to  such  office  ;and  he  being  an  elector 
and  resident  of  the  village  of  Belmont,  which  is  included  in 
the  territory  of  the  said  special  school  district  of  Belmont, 
there  being  other  territory  outside  of  said  village  in  said 
school  district,  and  being  an  elector  of  said  special  school 
district,  was  elected  by  the  qualified  electors  of  said  special 
school  district  on  the  second  Monday  of  April,  1899,  as  a 
member  of  said  board  of  education,  and  thereupon  assumed 
to  qualify  and  act  as  such  member;  that  at  the  time  of  his 
election  and  ever  since  and  for  several  years  prior  thereto, 
he  has  been  a  duly  qualified  elected  and  acting  member  of 
the  council  of  the  said  village  of  Belmont,  said  village  of 
Belmont  being  a  municipal  corporation  organized  and  incor- 
porated under  the  laws  of  the  state  of  Ohio;  that  he  was  last 
elected  as  a  member  of  said  council  on  the  first  Monday  of 
April,  1899,  and  proceeded  to  qualify  as  a  member  of  the 
council,  and  has  ever  since  been  acting  as  a  member  of  said 
council  and  assuming  to  perform  all  the  powers  of  said  office; 
that  when  so  last  elected  as  a  member  of  said  council, he  was 
at  the  time  a  member  thereto  having  been  theretofore,  to- 
wit,  on  the  first  Monday  April,  1897,  duly  elected  thereto, 
and  having  immediately  thereafter  duly  qualified,  and  having 
served  continuously  from  said  time  until  the  present  time  as 
a  member  of  said  council;  that  said  William  Einney  is  in- 
eligible to  be  a  memoer  as  aforesaid  of  said  board  of  educa- 
tion. 

''Whereupon  the  relator  prays  that  the  defendant  be  re- 
quired to  answer  by  what  warrant  he  claims  to  have  used, 
to  exercise  and  enjoy  said  office  as  member  of  the  school 
board  of  the  special  school  district  of  Belmont,  and  that  he 
be  adjudged  not  entitled  to  and  the  judgment  of  ouster 
therefrom  may  be  pronounced  against  him,  and  for  all  proper 
relief  in  the  premises. '' 

The  petition  against   H.  H.  Eildow   is   a   copy   of   that 
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against  Einney  except  name  and  dates.  The  decision  of  one 
case  determines  the  other.  To  each  petition  a  general  de- 
murrer is  interposed. 

The  proceedings  are  instituted  for  the  purpose  of  ousting 
the  defendants  from  the  position  of  members  of  the  school 
board  of  the  specisl  school  district  of  Belmont. 

The  defendants  are  residents  of  the  incorporate^  village 
of  Belmont,  which  is  within  and  ia  a  part  of  the  territory  of 
the  special  school  district;  (there  being  other  territory  oot- 
side  of  the  village  in  the  special  school  district). 

The  question  presented  by  the  demurrer  involves  the 
construction  of  section  1717  of  the  Bevised  Statutes.  The 
clause  relied  on  by  the  relator,  reads,  **And  no  member  of 
council  shall  be  eligible  to  any  other  office,  or  to  any  posi- 
tion 00  any  board  provided  for  in  this  title,  or  created  by 
law,  or  ordinance  of  council,  eicept  as  provided  in  the 
seventh  division  of  this  title. 

For  the  defendants  it  is  claimed  that  section  1717  being 
a  part  of  title  twelve,  part  first  of  the  Bevised  Statutes, 
the  provision  therein  that  "no  member  of  council  shall  be 
eligible  to  any  other  office  or  to  any  position  on  any  board,'' 
means  an  officer  or  board  of  or  for  the  government  of  cities 
and  villages. 

The  actions  are  important,  as  they  involve  the  right  to 
hold  offices  to  which  the  defendants  have  been  elected,  and 
which  they  are  entitled  to  hold  unless  they  are  prohibited  by 
the  statute  in  question.  The  section  reads:" Section  1717.  The 
emoluments  of  an  officer  whose  election  or  appointment  is  pro- 
vided for  in  this  title,  shall  in  no  case  be  increased  or  dimin- 
ished during  the  term  for  which  he  may  be  elected  or  ap- 
pointed; nor  shall  any  change  in  compensation  affect  any 
officer  whose  office  is  or  may  be  created  under  authority  of 
this  title,  during  his  term, unless  the  office  is  abolished;  and 
a  person  who  resigns  or  vacates  an  office  shall  not  be  eligible 
to  the  same  during  the  time  for  which  he  was  elected  or  ap- 
pointed, when  during  the  time  the  emoluments  are  increased; 
and  no  member  of  council  shall  be  eligible  to  any  other  of- 
fice, or  to  a  position  on  any  board  provided  for  in  this  title, 
or  created  by  law  or  ordinance  of  council,  except  as  pro- 
vided for  in  the  seventh  diTision  of  this  title." 

The  statute  in  force  prior,  to  the  revision   of   1880,  and 


8S8  OIRCUrr  court  of  OHIO.  vol.  20 

state  ex  rel.  Weems  t.  Kinney*— Same  ▼.  Kildow. 

which  was  codified, as  aection  1717  of  the  Reviaed  Statatea, 
waa  Bection  69  of  the  maDicipal  code  paaaed  May  7,  1869; 
aa  amended  April  18,  1870;  67  Ohio  Lawa  69;  which  reada, 

''Section  69,  The  emolnmenta  of  no  oflScer,  whoae  eleo* 
tion  or  appointment  ia  required  by  thia  act,Bhall  be  increaaed 
or  diminiahed  during  the  term  for  which  he  may  have  been 
elected  or  appointed;  nor  ahall  any  change  of  compenaation 
affect  any  officer  whoae  office  ahall  be  created  nnder  authori- 
ty of  thia  act,  daring  hia  eziaitng  term,  nnleaa  the  office  be 
aboliahed;  and  no  person  who  shall  have  resigned  or  vacated 
any  office  shall  be  eligible  to  the  aame,  daring  the  time  for 
which  he  waa  elected  or  appointed  to  aerve,  when  daring  the 
same  time  the  emolaments  have  been  increaaed.  No  member 
of  council  shall  be  eligible  to  any  other  office,  or  to  any  po- 
aition  on  any  board  provided  for  in  this  chapter,  or  created 
by  any  law  or  ordinance  of  council,  aave  aa  provided  in  chap- 
ter forty-six  of  thia  act' \ 

The  paragraph  now  under  consideration  was  firat  intro- 
duced into  the  municipal  code  of  1869  by  the  above  amend- 
ment, as  foUowa:  ''No  member  of  council  shall  be  eligible 
to  any  other  office, or  to  any  position  on  any  board  provided 
for  in  thia  chapter,  or  created  by  any  law  or  ordinance  of 
council,  aave  as  provided  in  chapter  forty -aiz  of  thia  act". 

Section  69,  as  thus  amended  became  a  part  of  the  munici- 
pal code  of  1869,  and  the  whole  act  must  be  construed  aa 
though  the  amended  aection  waa  introduced  in  the  place  of 
the  original  aection^  and  paaaed  at  the  same  time^ 

"An  amended  aection  of  a  atatute  takea  the  place  of  the 
original  section,  and  muat  be  conatzued  with  reference  to  the 
other  aectiou8,and  they  with  reference  to  it;  the  whole  atat- 
ute after  the  amendment,  haa  the  aame  effect  aa  if  re-enacted 
with  the  amendment".  State  ex  rel.  v.  Cincinnati  52  Ohio 
St.,  419;  McEibben  v.  Leater,  9  Ohio  St.,  627;  Job  v. 
Harlan,  13  Ohio  St.,  486,  488;  Bowera  v.  Pomeroy,21  Ohio 
St.,  184,  190;  Tajlor  v.  Thorn,  29  Ohio  St.,  569,  575. 

Revised  Statutes  or  a  reviaion  of  all  on  a  particular  sub- 
ject, presumably  have  the  aame  conatruction  aa  the  original 
although  the  language  haa  been  changed. 

"a  aection  of  the  Revised  Statutes  muat  be  confined  in 
ita  conatruction  aa  if  it  were  atilt  a  part  of  the  original  act 
from  which  it  waa  taken",  Eberaole  v.  Schiller,  60  Ohio  St., 
701. 
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*'It  ii  a  well  settled  rnle,  that  in  the  reyieion  of  statu  tee 
neither  an  alteration  in  phraseology,  nor  the  omission  or  ad^- 
dition  of  words,  in  the  latter  statate,  shall  be  held  neoessar<- 
ily,  to  alter  the  construction  of  the  former  sot.  And  the 
coort  is  only  warranted  in  holding  the  oonstrnction  of  a 
statute  when  revised,  to  be  changed, where  the  intent  of  the 
legislature  to  make  such  change  is  clear  or  the  language 
used  in  the  new  act  plainly  requires  such  change  of  construc- 
tion". Conger  v.  Barker,  11  Ohio  St.,  1,  IS;  Ash  ▼.  Ash, 
9  Ohio  St. ,  383,  387. 

**  Neither  an  alteration  in  phraseology, nor  the  omission  or 
addition  of  words  in  the  latter  statute,  necessarily  require  a 
change  in  construction.  Conger  v.  Barker,  11  Ohio  St.  1; 
Sedw.  on  Stat,  and  Const.  Law,  299,  366;  Williams  y.  The 
State,  35  Ohio  St.  175.  The  intent  to  give  the  new  act  a 
different  effect  from  the  old,  should  be  clearly  manifested". 
State  ex  rel.  y.  Commissioners  of  Shelby  county, 36  Ohio  St., 
326,  330;  and  to  the  same  effect,  Allen  v.*  Bussell,  89  Ohio 
St.,  336,  337;  State  ex  rel.  y.  Auditor,  43  Ohio  St.,  311, 
315;  State  ex  rel.  y.  Stockley,  45  Ohio  St.,  804,  308-9; 
Tyler's  Executors  v.Winslow,  15  Ohio  St.,  364,  368;  Ham- 
ilton y. Steamboat  B.  B.  Hamilton,  16  Ohio  St.,  428,  442; 
Boley  y.O.  L.Ins.  &  Trust  Co.  12  Ohio  St.,  l^Q,  144;  Dut- 
oity.  Doyle,  16  Ohio  St.,  400,  405;  Brower  y.  Hunt,  18 
Ohio  St.,  311,  838. 

Changes  in  form  or  phraseology  made  by  the  commission 
to  reyise  the  statutes  do  not  carry  the  weight  of  presumption 
that  a  change  in  construction  was  intended  as  would  a  change 
by  the  legislature. 

City  of  Warren  y.  Dayis,  43  Ohio  St.,  447  decides,  "The 
words  'damages  arising  from  any  cause',  ss  used  in  section 
232ft  of  the  Beyised  Statutes, hsye  the  same  meining  that  the 
word  *  damages'  has  in  the  original  section  66,  Ohio  Laws, 
247,§576;and  both  expressions  apply  only  to  the  same  causes 
of  action  and  are  limited  to  the  damages  of  the  subject  mat- 
ter, and  they  do  not  include  damages  for  personal  injuries". 

Section   2326,  is  in  part   first,    title  twelye;  of  the   Be 
yised  Statutes,  and  reads:  "No  person  who  claims  damages, 
arising  from  any  cause,  shall  commence  suit  therefor  againat 
the  corporation  until  be  files  a  claim  for  the  same  with   the 
clerk  of  the  corporation,  and  sixty  days  elapse  thereafter,  to 
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enable  the  corporation  to  take  aocb  ateps  aa  it  may  deem 
proper  to  aettle  and  adjast  the  claim;  hot  thia  proTiaion 
afaall  not  applj  to  an  application  for  an  injunction  or  other 
proceeding  to  which  it  may  be  neceaaary  for  each  applicant 
to  resort  in  case  of  argent  neceasity*'. 

The  section  before  revision  was  section  575,  of  the  manici- 
pal  code  of  1869,  and  is  a  part  of  chapter  forty-nine  provid- 
ing for'^damagea  and  assessments  for  public  improvements'*, 
and  was  as  follows: 

''No  claimant  for  damages  shall  commence  any  sait  antil 
he  shall  have  filed  a  claim  therefor  with  the  clerk  of  the  cor- 
poration,and  sixty  days  shall  have  elapsed  thereafter  to  enable 
each  corporation  to  appoint  assessors  to  assess  sach  damages, 
retorn  the  same  to  the  proper  officers,  and  sufficient  farther 
time  shall  have  elapsed,  not  exceeding  twenty  days  after  the 
return  of  the  appraisal,  to  enable  the  corporation  to  pay  the 
assessment*  \ 

In  Oity  of  Warren  v.  Davis,  supra,  Follett,  J.,  on  page 
449,  says:  ''The  statute  providing  for  that  revision  (72 
Ohio  L.,  87)  gave  the  commisioners  power  only  to  revise 
and  consolidate  the  general  statute  laws  of  the  state  which 
may  be  in  force  at  the  time  such  commission  shall  make  their 
report''. 

In  State  v.  Stout,  49  Ohio  St.,  270,  Bradbury,  J.,  in 
construing  section  6821  Revised  Statutes,  page  284  saya, 
"The  law  as  originally  enacted  employed  the  word  'murder' 
instead  of  the  word  *kiir.  The  act  reading,  'That  if  any 
person  shall  assault  another  with  intent  to  commit  a  murder' 
*  *  «  Section  17  S.  &  S.  262)  When  the  Statutes  of  the 
state  were  revised  under  and  pursuant  to  the  act  of  March 
27,  1876,  (72  Ohio  L.,  87)  the  commissioners  adopted  the 
word  'kiir  in  place  of  'murder',  in  describing  the  offense 
under  consideration. 

"Malice  is  a  necessary  ingredient  of  either  grade  of  murder 
under  the  statutes  of  this  state;  and  therefore,an  assault  with 
intent  to  commit  'murder'  necessarily  involved  malice.  If 
the  legislature  itself  had  amended  the  section  in  that  partic- 
ular only  by  deliberately  discarding  the  word  murder  and 
substituting  for  it  the  word  kill,  the  inference  might  have 
been  irreaistible,  that  their  purpose  wes  to  eliminate  the 
element  of  malice  from  the  offense;  for  aa  it  could   produce 
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DO  3ther  effect,  that  maet  be  held  to  have  been  intended  or 
the  amendment  would  have  produced  no  reanit  whatever. 
It  waa  not  the  province,  however,  of  the  comraiaaionera  to 
amend  the  atatntea  ao  aa  to  change  their  meaning,  bat  to 
reduce  them  into  a  conciae  and  couiprehenaive  form.  Ohangea 
of  phraaeology,  therefore,  thna  introduced,  do  not  cany  the 
weight  to  which  they  would  be  entitled  had  it  been  a  direct 
act  of  the  legialature  itaeJf. 

If  a  atatute,  making  criminal  the  act  of  the  officers  of  par- 
ticular inatitutiona,  la  in  the  revision  put  into  the  general 
Crimea  act,  and  in  terma  made  to  embrace  all  officers,  the 
intent  to  change  the  former  construction  is  clear.  Doll  v. 
State  45  Ohio  St.,  446,  448. 

Under  the  rule  which  I  think  should  be  applied  in  the 
construction  of  the  Revised  Statutes,  the  result  in  the  oaae 
under  consideration  would  reault  in  the  aame  conatruotion 
whether  it  is  construed  aa  it  stood  at  the  time  the  commia- 
sioners  made  their  report,  as  a  part  of,  and  in  connection 
with  the  municipal  code  of  1869;  or  aa  a  part  of  the  Revised 
Statutes,  and  in  connection  with  its  other  provisions. 

The  great  difficulty  ia  in  ascertaining  the  meaning  of  the 
legialature  in  the  uae  of  language  so  destitute  of  ezactneaa 
and  preciaion,  in  the  amendment  of  April  18,  1870;  and 
aubaequently  carried  into  the  Reviaed  Statutes,  and  which 
creates  the  necessity  for  a  construction. 

Bearing  in  mind,  but  not  here  repeating,  the  recognized 
maxima  and  rules  for  the  interpretation  of  statutea,  we  should 
endeavor  to  ascertain  the  meaning  of  the  legialature  in  the 
uae  of  the  words  employed. 

''AH  words  whether  they  be  in  deeds  or  statutes, or  other- 
wise,if  they  be  general, and  not  express  and  precise,shall  be 
reatrained  unto  the  fitness  of  the  matter  and  the  person. 
Bacon,  Max.  10;  Broom  Leg.  Max.  275. 

''In  construing  a  statute  the  meaning  or  intention  of  the 
law  may  be  gathered  from  its  words,  its  object,  scope  and 
end,  the  form  of  its  remedy,  and  the  evils  which  led  to  its 
adoption,  that  it  may  be  interpreted  to  work  its  due  effect'*. 
State  ex  rel.  Van  Matre  v.  Buchanan,  Wright's  Ohio  Re- 
ports 238. 

"The  intention  of  the  law-makers  may  be  collected  from 
the  cause  or  necessity  of  the  act,  and  statutea  are  sometimes 
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conetraed  contrary  to  the  literal  meaning  of  the  words.  It 
has  been  decided  that  a  thing  "within  the  letter  was  not  with- 
in the  statute,  unless  within  the  intention.  The  letter  ia 
sometimes  restrained,  sometiines  enlarged,  and  sometimes 
the  construction  is  contrary  to  the  letter.  4  Bac,  title  Stat- 
ute, J.  S  38,  45,  60."  Burgett  y.  Burgett,  1  Ohio  469, 
481.  To  the  same  effect  are  the  following  cases:  Tracy  y. 
Card,  2  Ohio  St.,  431,  441;  Slater  y.  Oaye,  3  Ohio  St.,  80, 
85;  State  y.  Harmon,  31  Ohio  St,  260,  264;  Brigel  y.  Star- 
buck,  34  Ohio  St.,  280,  286;  Johnson  y.  State, 42  Ohio  St., 
207,  210;  Board  of  Education  y.  Board  of  Education,  46 
Ohio  St.,  595,  600,  601. 

'*In  gathering  the  meaning  of  an  act  of  legislation,  the 
whole  act  must  be  taken  together.  The  object  to  be  attained 
must  be  considered,  and,  if  necessary  to  give  force  to  it 
according  to  the  true  spirit  and  intention  of  the  law  giyer, 
words  haying  a  general  and  more  limited  signification  may 
be  enlarged  or  limited  so  as  to  meet  the  general  object  of 
the  law".     Horton  y.  Horner,  16  Ohio,  145,  147. 

A  construction  producing  an  inconsistent  result,  should 
not  be  adopted  if  any  other  is  practicable.  Statutes  should 
receive  a  construction  which  will  give  effect  to  the  manifest 
intention  of  the  legislature.  It  is  e^aid  in  Henry  y.  Trustees  48 
Ohio  St.,  671,  676,  676,*' We  are  'bound  not  to  stick  in  the 
mere  letter  of  law,  but  rather  seek  for  its  reason  and  spirit, 
in  the  mischief  that  required  a  remedy  and  the  general  scope 
of  the  legislation  designed  to  effect  it'.  Tracy  y.  Card  2 
Ohio  St.,  431.  We  are  it  is  true  to  gather  the  intent  from 
the  language,  though  this  may  require  a  departure  from  the 
literal  meaning  of  the  words.  'A  strict  and  literal  inter- 
pretation is  not  always  to  be  adhered  to, and  where  the  case 
is  brought  within  the  intention  of  the  makers  of  the  statute, 
it  is  within  the  statute, although  by  a  technical  interpretation 
it  is  not  within  its  letter'.  People  y.  Lacombe  99  N.  Y.  49. 
The  true  meaning  is  to  be  arrived  at  by  taking  a  view  of 
the  whole  act,  so  as  to  understand  its  real  object.  If  the 
apparent  meaning  of  the  words  at  first  blush,  would  lead  to 
a  manifest  contradiction  of  the  purposes  of  the  enactment, 
it  is  the  duty  of  the  court  to  seek  some  other  meaning  which 
will  be  in  accord  with  that  purpose.  It  is  said'  by  Brinker- 
boff,  J., in  Terrill  v.  Auchauer,14  Ohio  St.  87:  'If  the  stat- 
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nte  be  fairly  BOBceptible  of  two  different  conBtrnctiona,  we 
are  at  liberty  to  choose  that  one  which,  while  it  remedies  the 
mischief  aimed  at,  avoids  the  absurd  or  anjast  conse^faences 
which  wonld  flow  from  the  other'  ^\ 

"The  rale  that  general  words  used  in  a  statnte  shonld  be 
limited  to  the  objects  to  which  it  is  apparent  the  legielatare 
intended  to  apply  them,  is  established  upon  the  aothority 
of  the  text  books  and  of  almost  innnmerable  adjudicated 
eases.  Hardcastle,  in  an  ably  written  and  recent  treatise  on 
the  constrnctiun  of  statntes,  reviews  the  English  cases  on  the 
sQDJect  from  a  very  early  period,  and  on  page  75  says:  *The 
question  whether,  when  the  legislature  have  used  general 
words  in  a  statute  *  *  *  those  words  are  to  receive  any 
(and,  if  so  what)  limitation,  is  one  which  may  sometimes  be 
answered  by  considering  whether  the  intention  of  the  legis- 
lature on  this  point  can  be  gathered  by  other  parts  of  the 
8tatute\  And  he  cites  Stradling  v.  Morgan,  Plowden  204, 
the  following  language  with  approval:  *The  judges  of  the 
law,  in  all  times  past,  have  so  far  pursued  the  intent  of  the 
makers  of  statutes,  that  they  have  expounded  acts  which  are 
general  in  words,  to  be  but  particular  where  the  intent  was 
particular, and  those  statutes  which  comprehend  all  things  in 
the  letter  they  have  expounded  to  extend  to  but  some 
things'  '\  Board  of  Education  v.  Board  of  Education,  46 
Ohio  St.,  595,  599,  600. 

•  Bradbury,  J.,  cites  in  support  of  the  foregoing  from  Bur- 
gett  V.  Burgett,  1  Ohio,  469;  Whitney  et  al.  v.  Webb  et 
al,  10  Ohio,  613;  Slater  v.  Gave,  3  Ohio  St.,  80, and  says: 
'*It  is  unnecessary  to  refer  to  all  the  cases  in  this  state  in 
support  of  this  principle  of  construction.  There  is  however, 
one  other  case  to  which  I  desire  to  refer;  it  is  that  of  Saw- 
yer v.  The  State  ex  rel.  Horr,  45  Ohio  St,  348.  In  that 
case  the  court  was  required  to  construe  the  statute  (84  Ohio 
Law  240)  creating  a  new  judicial  circuit  and  providing  for 
three  additional  circuit  judges,  which  it  provided^ should  be 
elected  'on  the  first  Tuesday  of  November  next'.  The 
court  upon  a  consideration  of  the  whole  statute,  in  connec- 
tion with  the  general  election  law  of  the  state,  rejected  the 
language  quoted  and  held  that  the  legislature  must  have  in- 
tended the  election  to  be  held  on  the  *  first  Tuesday  after  the 
first  Monday  of  November'.     It  was  contended  in  that  caae 
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that  the  langaage  was  too  plain  to  admit  of  soch  cdDatrac- 
tioQybat  an  examiDation  of  tbe  opinioD  of  Owen,  0.  J.,  will 
show  tbe  holding  of  the  coart  to  be  in  line  with  tbe  beat 
conaidered  caaea". 

"Tbat  wbicb  ia  plainly  implied  in  the  langaage  of  a  atat- 
ute  ia  aa  muob  a  part  of  it  aa  that  which  ia  expxeeeed'\ 
Doyle  V.Doyle,  50  Ohio  St.,  330. 

The  title  to  an  act  may  be  conaidered  to  explain  ita  object 
and  aolve  what  ia  donbtfnl,  but  will  not  limit  ita  acope  if  in- 
tended otherwiae;  but  cannot  be  ignored  aa  an  index  of  in- 
tent, and  explanatory  of  the  object;  but  cannot  be  reaorted 
to  when  the  act  ia  clear  and  poaitive  but  only  to  remove 
ambiguitiea  where  the  intent  ia  not  plain.  It  may  be  reaor- 
ted to  to  limit  the  conatruction  of  language. 

The  following  extracta  are  from  the  publiahed  opinionaof 
our  supreme  court  as  found  in  the  reports.  '*In  giving  a 
construction  of  any  atatute,  tbe  court  must  conaider  ita 
policy,  and  give  it  such  an  interpretation  aa  may  appear  beat 
calculated  to  advance  ita  object  by  eflFecting  the  design  of 
tbe  legislature.  The  great  object  of  the  atatute  in  queation 
ia  clearly  expressed  in  the  title  prefixed  to  it.  It  is  for  tbe 
prevention  of  frauda  and  perjurieB'\  Wilber  v.  Paine,  1 
Ohio,  251,  255. 

'*The  object  of  our  statute  appeara,  from  ita  title,  to  be 
the  prevention  of  frauda  and  perjuriea,  and  although  it  ia 
said, that  the  title  forms  no  part  of  the  act  (1  Ld.Raym.77), 
yet  tbe  reaaon  of  thia  doctrine  aeema  to  be  the  practice  of  par- 
liament, by  which  tbe  title  ia  prefixed  to  tbe  atatute,  at  the 
diacretion  of  the  clerk  of  the  house  in  which  the  bill  origi- 
nated; but  such  is  not  the  practice  with  us.  The  title  ia 
framed  in  tbe  aame  manner  aa  the  bill,  and  ia  aanctioned  by 
the  vote  of  both  branchea  of  tbe  legislature;  we  may,  there- 
fore, conaider  it  aa  explanatory  of  the  object  of  the  law." 
Burgett  V.  Burgett,  1  Ohio,  469,  480;  cited  and  ap- 
proved in  State  v.  Pugh,43  Ohio  St.,  98,  113. 

'^Although  the  title  to  a  statute  constitutes  no  part  of  the 
law,  yet  it  may  well  be  conaidered  in  ita  construction  as  fur- 
nishing an  index  by  which  doubtful  mattera  in  tbe  body  of 
a  atatute  may  be  aettled.  Especially  is  this  proper  where, 
aa  in  thia  state,  the  title  is  prefixed  by  a  aolemn  vote  of  the 
legislature  passing  tbe  law".  Steamboat  Monarch  v.  Finley, 
10  Ohio,  384,  387. 
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''True,  the  title  to  an  act  does  not  constitnte  any  part  of 
the  act;  bnt  it  maj  be  referred  to,  in  order  to  explain  what 
ia  donbtfnl  in  the  act  itself.  And  well  may  it  be  referred  to 
in  this  caie,  where,  withont  the  title, it  wonid  be  impoisible 
to  conjecture  what  object  the  legislature  could  have  had  in 
yiew*'.  State  v.  Granville  Alexandrian  Society,  11  Ohio, 
1,  10. 

The  rule  that  the  title  may  be  looked  to  in  ascertaining  the 
meaning  of  a  statute,  instead  of  the  rule  aa  it  prevailed  at 
common  law  in  England,  was  announced  by  oar  supreme  court 
in  our  earliest  reported  cases,  and  as  early  as  1824.  If  that 
rule  then  prevailed,  I  think  it  should  have  more  force  in 
constiuing  statutes  under  the  constitution  of  1851.  Section 
16,  article  2,  provides:' 'No  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its  tilte". 

The  municipal  code, passed  May  7,  1869,is  entitled:  ''An 
act  to  provide  for  the  organization  and  government  of  muni« 
cipal  corporations,"  and  divided  into  forty-one  chapters 
each  with  a  sub- title  or  heading.  Section  69, as  it  stood  be- 
fore the  revision,  was  part  of  chapter  six  entitled,  "OflScets  of 
Ifunicipal  Corporations." 

The  Revised  Statutes,  in  pursuance  of  a  general  scheme 
to  systemize  our  laws,  is  divided  into  four  parti;  each  part 
into  titles;  titles  into  divisions;  divisions  into  chapters,  each 
with  appropriate  sub-titles  or  headings  to  designate  the  sub- 
ject of  legislation. 

Section  1717,Bevised  Statutes,isin  part  6rst,"Politicar'; 
title  twelve  "Municipal  Corporations;"  fourth  division, "ESz- 
ecutive  Officers;'*  chapter  two,  "Officers  of  Oitiesand  Vil- 
lages". 

Section  98  of  the  act  of  1869,  read:  "No  person  shall 
be  eligible  as  a  member  of  the  council,  who,  at  the  same 
time,  holds  any  municipal  office,  or  is  an  employe  under  the 
government  of  the  corporation. "  And  is  in  chapter  nine 
title,  "Council  of  the  Corporations*'. 

Section  1681  of  the  Bevised  Statutes  reads,  "No   person 

shall  be   eligible  as  a  member  of  the  council  who  holds  any 

municipal  office,  or  is   an  employe   under  the   government 

of  the  corporation."     And  is  in  part  first,  title  twelve,  third 
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diviflion/'Legifllative  Department/'  Chapter  two/'Ooancil 
and  Boards  of  Aldermen". 

In  Board  of  Edocation  v.  Board  of  Education,  snpra^the 
first  proposition  of  tlie  syllabns  is:  ''General  words  nsed  in 
one  section  of  a  statate  may  be  restrained  to  particnlsr  sub- 
jects, where  the  letter  of  the  words  would  make  it  impractic- 
able to  accomplish  a  special  object  authorized  by  another  sec- 
tion of  the  tame  statute". 

Did  the  legislsture,  by  the  use  of  the  words  "no  memt)er 
of  council  shall  be  eligible  to  any  other  office  created  by 
law,"  use  them  in  their  general,  or  in  a  limited  sense,  as  ap- 
plicable to  officers  of  municipal  corporations;  the  subject 
about  which  they  were  legislating? 

Taking  the  municipsl  code  of  1869  as  it  stood  at  the  time 
of  the  revision,  the  object,  as  stated  in  the  title  and  desig- 
nated by  sub-titles,  or  headings  of  chapters.  The  pro- 
visions, of  other  sections  of  the  act.  The  other  parts  of 
amended  section  69,  in  which  is  used  the  words:  "no  officer 
whose  election  or  appointment  is  required  by  this  act'%  and 
"any  officer  whose  office  shall  be  created  under  authority  of 
this  act."  And  in  the  same  paragraph  that  is  claimed  to 
render  dbfendants  ineligible,  and  in  connection  with  the 
claimed  disqualifying  words,  are  used  the  words  "on  any 
board  provided  for  in  this  chapter,  or  created  by  any  law  or 
ordinance  of  council  save  as  provided  in  chapter  forty-six  of 
this  act".  The  boards  saved  by  this  section  and  in  section 
1717,  Revised  Statutes,  concerns  boards  of  improvements, 
boards  of  contiol,  and  the  like,  and  are  only  authorized  and 
provided  for  in  the  control  and  management  of  municipal 
corporations.  We  submit  the  legislature  by  the  use  of  the 
words, "created  by  law",  in  conjunction  with,  "ordinance 
of  council",  intended  to  designate  the  same  character  of 
office,  whether  created  by  law,  or  by  ordinance  of  council. 
The  latter  could  only  create  offices  of  or  for  the  government 
of  the  municipal  corporation. 

"Where  the  same  word  or  phrase  is  used  more  than  once 
in  the  same  act  in  relation  to  the  same  subject  matter  and 
looking  to  the  same  general  purpose,  if  in  one  connection 
its  meaning  is  clear  and  in  another  it  is  otherwise  doubtful 
or  obscure,  it  is  in  the  latter  case  to  receive  the  same  con- 
struction as  in  the  foimer,  unless  there  is  something  in  the 
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connection  in  which  it  is  employed*    plainly  calling   for  a 
different  constrnction''.   Bbodea  t.  Weldy,  46  Ohio  St., 234 

We,  have  not  been  cited  to,  nor  have  we  diacovered  any 
other  word  or  phrase  in  the  monicipal  code  as  it  was  before 
the  codi6oation,  or  in  title  twelve, Revised  Statutes, that  will 
aid  the  relator  in  his  claimed  construction. 

We  hold  that  the  legislatare  by  amended  section  69,  and 
section  1717  of  the  JSevised  Statates,  intended  to  render  coon- 
oilmen  ineligible  to  the  same  offices;  that  section  93  of  the 
act  of  1869,  and  section  1681  of  the  Bevised  Statates  make 
the  person  holding  them  ineligible  to  the  office  of  member 
of  the  council.  That  is,  no  member  of  council  shall  at  the 
same  time  hold  and  eiercise  any  other  office,  created  by  law 
or  ordinance  for  the  government  of  the  corporation. 

"Moore  V.  Given,  39  Ohio  St.,  661,  holds:  ''It  is  the 
duty  of  courts  in  the  interpretation  of  statutes,  unless  re- 
strained by  the  letter,  to  adopt  that  view  which  will  avoid 
absurd  consequences,  injustice  or  gieat  inconvenience,  as 
none  of  these  can  be  presumed  to  have  been  within  the  leg- 
islative intent'*. 

Keeping  in  mind  the  rules  of  construction  sanctioned  by 
the  reported  decisions  of  the  supreme  court  and  looking  to 
the  object  of  the  statute  and  the  mischief  it  was  intended  to 
guard  against,  we  conclude  the  intention  was  to  prohibit  a 
councilman  from,  at  the  same  time,  holding  any  other  office, 
or  placing  himself  in  a  poeition  where  by  reason, of  such  of- 
dce  he  might  have  duties  to  perform,  or  a  motive  to  act,  in- 
consistent with  his  duty  to  the  corporation. 

The  offices  of  member  of  council  and  of  the  board  of  edu- 
cation are  not  incompatible,  and  may  be  held  by  the  same 
person.  The  office  of  member  of  the  board  of  education  is 
created  and  the  duties  of  the  office  prescribed  in  the  Revised 
Statutes, part  second.  Political;  title  third,  ^'Schools*'.  The 
object  is  to  provide  in  that  title  a  harmonious  system  of  pub- 
lic schoos;  with  the  authority  to  create,  maintain  and  con- 
trol the  same,  free  from  the  participation  or  interference  of 
any  officer  of  a  municipal  corporation. 

The  policy  of  the  law  as  indicated  by  sections  18,  1020, 
1160,  and  1268,  Revised  Statutes,  that  no  person  may  hold 
more  then  one  of  certain  office8,]S  limited  to  offices  the  duties 
of  which  are  or  may  be  incompatible. 
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A  construction  which  wonld  deprive  the  defendants  of  an 
office  to  which  they  wonld  otherwise  be  entitled,  wonld  be 
manifestly  nnjnst.  And  one  that  wonld  hold  a  member  of 
council  to  be  ineligible  to  every  other  office  or  position  wonld 
be  opposed  to  the  general  policy  of  our  laws,  and  its  effect 
snd  application  absurd.  The  only  authority  cited  and  relied 
on  by  the  relstoi  in  support  of  the  construction  claimed  is  the 
case  of  the  State  of  Ohio  ex  rel.  Frank  Monnett,  Attorney 
General  v.  James  0.  McMillan,  16  Circuit  Court  Reporta, 
168,  decided  by  the  circuit  court  of  the  second  circuit,  in 
which  it  is  held:  **A  councilman,  during  his  term  of 
office,  is  ineligible  to  the  office  of  member  of  a  board  of 
education*'. 

We  regret  to  decide  contrary  to  the  decision  of  another 
circuit  court.  In  this  case  we  do  so  with  less  reluctance, 
as  it  does  not  appear  from  the  report  that  the  reason,  and 
authorities  upon  which  we  base  our  judgment,  were  consid- 
ered  by  or  called  to  the  attention  of  that  court.  Usually 
courts  decide  the  quesitons  presented,  without  going  outside 
to  search  for  questions  not  made  in  the  record,  or  suggested 
in  argument. 

The  demurrers  are  sustained  and  petitions  dismissed. 

Capell  L.  Weema,  Prosecuting  Attorney  for  Relator. 

N.  K.  Kennon^  for  Defendants. 

(Note — Since  the  decision  of  this  case;  there  has  been 
published,  19  Oircuit  Court  Reports,  149,  the  case  of  the 
State  of  Ohio  ex  rel.  Harvey  Eeeler,  Prosecuting  Attorney 
T.  Lee  H.  Wagar,  decided  by  the  circuit  court  of  Cuyahoga 
county,  which  may  appear  to  be  in  conflict  with  this  decision. 
The  question  decided  was  that  a  trustee  of  a  hamlet,  is  not 
by  section  1717,Revised  Statutes,  made  ineligible  as  a  mem- 
ber of  a  board  of  education.  In  the  syllabus  it  is  said;  '*A 
member  of  a  village  council  is  not  eligible  as  a  member  of 
the  board  of  education  of  a  school  district  which  is  located 
within  the  municipal  boundaries'*.  And  in  the  opinion  re- 
ferring to  State  ex  rel.  v.  McMillan,  15  Circuit  Court  Reports, 
163,  it  is  said;  *'we  are  inclined  to  think  that  that  holding 
is  right''.  Whether  a  councilman  is  ineligible  to  the  office 
of  member  of  a  board  of  education  was  not  necessary  to  a 
decision  of  the  case  then  before  them.) 
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Before  Smith,  Swing  and  QiifMi,  JJ« 

C.  D.  IBWIN  and  A.  M.  GRBEN,  doing  boiinMC  m  IRWIM, 
GRBGN  &  CO.  ▼.  H.  P.  LLOYD.  Irnstee  of  the  BeUte  of  £. 
L.  HARPBR. 


Trutt  far  benefit  of  eredUora  noi  a  eantitiMing  and  eubeUHng  imet 
exempt  from  etfUuie  of  limiiatUme— 
(1).     A  truet  created  for  the  bene6t  of  creditors  is  not  one  of  those 

techniosl  and  continaiug  trusts  as  to  whieh  the  statute  of  limi« 

tations  does  not  ran. 

Jgnoranee  as  to  real  principal  not  fraud  within  meaning  of  seoi 
4982  R.  S. 
(2).    Ignorance  as  to  who  is  the  real  principal  in  a  transaetion  does 

not  gi^e  to  the  claimant  four  years  to  bring  an  action  from    the 

time  of  discovering  the  real  principal. 

Diemissal  of  action  by  plaintiff  not  failure  otherwiee    than   upon 

merite  within  $ee,  4991  JR.  8. 

(3).  The  dismissal  of  an  action  on  motion  of  the  plaintiff  without 
trial  does  not  bring  it  within  the  provisions  of  section  4991, 
permitting  of  the  bringing  of  a  new  action  within  one  year 
from  that  date. 

Diemiasing  action  after  judgment  in  Common  Pleaa  and  appeal  to 

Oireuit  Cotni—Judginent  not  in  force^ 

(4).  The  dismissal  of  ao  action  without  prejudice  which  has  been 
appealed  to  tbe  circuit  court  does  not  leave  the  judgment  of  the 
coart  of  common  pleas  existing  and  in  fall  force. 

Failure  to  present  claim  uHthin  six  monthe  or  sue   within  thirty 

days  after  r^eotion  no  bar — 

(6).  Failure  to  sue  within  thirty  days  from  the  rejection  of  claim 
by  a  trustee,  or  to  present  the  claim  for  allowance  within  six 
months  from  publication  of  notice  of  the  appointment  of  the 
trastee,  does  not  bar  the  creditor  from  contesting  his  claim  and 
having  it  allowed  after  these  periods  have  elapsed. 

Appeal  from  tbe  Oonrt  of  Oommon  Pleas  of  Hamilton 
oooDty. 

Smith,  J. 

This  action  was  commenced  in  the  court  of  common  pleat 
of  this  county  September  1,  1897,  to  require  the  defendant, 
as  trnstee  of  tbe  estate  of  Harper,  to  allow  as  a  valid  claim 
against  said  insolvent  estate  a  judgment  which  the  plaintiffs 
had  recovered  against  Harper  at  tbe  October  term  of  said 
court,  1896,  for  $671,S60.60  in  an  action  commenced  sev- 
eral years  after  tbe  defendant  bad  been  appointed  and  waa 
acting  as  tbe  trustee  of  Harper's  insolvent  estate,  but  to 
which  said  Lloyd,  tbe  trustee,  was  not  a  party.  The 
trustee  filed  an  answer  setting  up  various  defenses  to  tbe 
action  againat  him,  among  others  pleading  tbe  statute  of 
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limitations  against  the  claim,  and  on  the  issues  made  by 
the  pleadings  *the  conrt  of  common  pleas  found  for  the  de- 
fendant, and  a  judgment  or  decree  was  entered  in  his  favor. 
From  this  an  appeal  was  taken  to  this  conrt,  and  was  h^ard 
before  one  of  the  visiting  circnit  courts  in  this  county,  which 
it  is  said  found  that  the  judgment  so  rendered  against 
Harper  did  not  constitute  a  claim  against  his  estate;  but 
gave  the  plaintiffs  leave  to  61e  an  amended  petition,  which 
was  done,  and  the  defendant  having  filed  an  answer  to  this 
setting  up  his  various  defenses,  including  the  defense  that 
the  claim  sued  on  was  barred  by  the  statute  of  limitation  of 
six  years,  and  a  reply  having  been  filed  by  the  plaintiff,  the 
case  has  been  heard  by  us  on  the  evidence  submitted  and 
the  arguments  of  counsel. 

The  amended  petition  in  substance  avers  that  there  is  due 
to  the  plaintiffs  from  the  defendant,  as  assignee  and  trustee 
of  the  estate  of  Harper,  the  sum  of  |B94,331.44,  as  shown 
by  the  account  attached  to  the  petition;  that  it  was  present- 
ed to  such  trustee  for  allowance,  and  rejected,  and  that  sub- 
sequently thereto  plaintiffs  recovered  the  judgment  against 
Harper,  which  was  mentioned  in  the  original  petition, 
which  is  still  due,  and  that  there  are  moneys  and  credits  in 
the  hands  of  the  trustee  applicable  to  the  payment  of  debts 
against  Harper;  that  they  presented  their  said  claim  to  said 
trustee  for  allowance  August  9,  1897,  but  that  he  then  re- 
jected the  same;  that  Lloyd  was  trustee  before  said  judg- 
ment was  recovered,  Harper  having  made  an  assignment 
for  the  benefit  of  his  creditors;  that  said  estate  in  his  hands 
has  not  been  closed,  and  that  the  trustee  still  has  in  his 
hands  to  pay  plaintiffs  the  dividends  declared.  They  there- 
fore pray  that  he  be  decreed  to  allow  the  claim  as  a  valid  one 
against  said  estate,  and  to  pay  plaintiffs  the  dividends  due 
to  them. 

The  answer  of  defendant  admits  that  he  is  trustee,  and 
admits  that  as  such  be  has  assets  of  said  estate  to  pay 
dividend  on  the  claim  if  it  is  a  valid  one;  that  on  May  26, 
1894,  the  plaintiffs  presented  said  account  to  him  to  be  al- 
lowed as  a  claim  against  said  estate  which  was  rejected  by 
him;  and  on  August  10,1894,  plaintiffs  commenced  an  action 
against  him  in  the  common  pleas  court  to  require  him  to 
allow  the  same,  which  was  afterwards  tried  and  the  petition 
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dismiflsed,  and  jndgment  rendered  against  the  plaintifFs. 
For  a  second  defense,  be  avers  the  recovery  of  the  judg- 
ment before  mentioned,  which  was  on  the  same  canse  of 
action  set  forth  in  the  other  action  in  which  defendant  re- 
covered a  judgment  against  plaintiffs,  and  that  defendant 
was  not  a  party  to  the  action  in  which  the  jndgment  was 
rendered,  and  that  said  judgment  was  rendered  by  default 
against  Harper  individnally;  that  the  claim  of  this  jndg- 
ment  was  also  presented  to  defendant  for  allowance,  and 
was  rejected  by  him  Angnst  9,  1897.  In  this  action 
brought  on  that  claim  judgment  was  entered  for  defendant. 
For  a  third  defense,  he  says  that  on  October  16,  1896, 
plaintiffs  filed  their  appeal  in  the  circuit  court  from  the 
judgment  in  the  first  case  mentioned,  and  that  this  action 
in  the  circuit  court  was  voluntarily  dismissed  by  the  plaint- 
iffs without  prejudice  Peburayr  25,  1898,  and  therefore  the 
judgment  of  the  common  pleas  so  appealed  from  remains  in 
force  and  valid.  4th.  The  defendant  avers  that  Harper 
made  his  assignment  for  the  benefit  of  creditors  June  21, 
1897;  that  the  only  claim  presented  by  plaintiffs  to  defend- 
ant for  allowance  before  August  9,  1897,  was  on  an  open 
account,  and  that  said  account  and  each  item  thereof  and 
said  account  now  attached  to  plaintiff's  petition  accrued 
more  than  six  years  before  the  commencement  of  this  action; 
and  allegations  in  the  amended  petition  not  expressly  ad- 
mitted are  denied.  The  reply  denies  the  new  matter  set  up 
in  the  answer. 

There  is  no  substantial  controversy  between  the  parties 
as  to  the  facts  in  this  case.  It  is  admitted  that  all  of  the 
items  in  the  account  set  up  by  the  plaintiffs  against  Harper 
accrued  prior  to  the  failure  of  the  Fidelity  Bank  of  this 
city,  on  June  17,  1897,  and  that  within  a  few  days  there- 
after Harper  made  an  assignment  for  the  benefit  of  his 
creditors  to  Mr.  Zimmerman,  who  declined  to  qualify  as 
assignee,  and  thereupon  Major  Lloyd  was  appointed  trustee, 
and  qualified  as  such.  If,  therefore,  the  plaintiffs  had  any 
right  of  action  against  Harper  on  the  account  which  they 
now  seek  to  have  the  trustee  allow  against  Harper's  estate, 
it  bad  accrued  prior  to  June  17,  1887,  and  as  this  action 
was  not  brought  until  September  1,  1897,  a  period  of  more 
than  ten  years  after  their  right  of  action  accrued,  it   would 
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seem  olaar  tbaty  anleas  for  ■ome  reason  which  appears  in  the 
pleadings  or  evidence,  that  it  mast  be  held  that  the  six-year 
statate  of  limitations  which  as  a  rale  applies  to  an  action  on 
a  claim  of  this  charaetery  would  prevent  a  decree  in  favor  of 
plaintiffs  as  asked  for.  This,  of  course,  is  on  the  sapposi- 
tion  that  the  judgment  which  was  rendered  against  Harper 
on  this  claim,  long  after  his  assignment  and  in  an  action  to 
which  the  trustee  was  not  a  party,  puts  the  plaintiffs  in  no 
better  position  in  this  action,  as  was  held  by  the  court  of 
common  pleas  and  the  visiting  court  in  this  very  case,  and 
as  we  think  correctly. 

It  18  the  claim,  however,  of  the  counsel  for  the  plaintiffs 
that  the  statute  of  limitations  of  six  years  does  not  apply  to 
a  case  of  this  kind;  that  the  trustee  having  in  his  hands 
money  applicable  to  the  payment  of  dividends  to  creditor 
makes  it  a  case  of  a  continuing  and  subsisting  trust,  which 
under  the  provisions  of  section  4974,  Be  vised  Statutes,  are 
not  governed  by  our  statute  of  limitations.  But  we  think 
it  clear  that  this  claim  is  not  well  founded,  and  that  this  is 
not  such  a  trust.  As  held  in  many  cases  in  Ohio,  this  pro- 
vision only  applies  to  those  technical  and  continuing  trusts 
which  are  not  recognized  at  law,  but  fall  within  the  exclus- 
ive jurisdiction  of  chancery,  and  other  trusts  are  not  exempt 
from  the  statute.  See  40  Ohio  St.,  27-32;  46  Ohio  St., 
349-351;  50  Ohio  St.,  1-9,  and  other  cases  cited  in  Bates' 
Dig.,  volume  1,  1547.  Surely  this  claim  was  one  on  which 
an  action  at  law  might  be  brought^  and  when  the  statute 
began  to  run,  as  it  did  before  the  assignment  of  Harper,  it 
continued  to  run. 

It  is  also  the  claim  of  the  plaintiffs  that  they  did  not 
know  of  the  liability  of  Harper  as  an  undisclosed  principal 
until  within  the  period  of  four  years  prior  to  the  commence- 
ment of  this  suit,  September  1,  1897,  and  that  they  are 
thus  brought  under  the  provisions  of  section  4982,  Revised 
Statutes;  that  because  Harper  did  not  make  himself  known 
(I  suppose  to  the  plaintiffs,  though  this  is  nowhere  averred 
in  the  pleadings)  that  this  was  a  fraud  upon  them,  and  that 
they  have  four  years  in  which  to  bring  their  action  after  the 
discovery  of  the  fraud. 

In  answer  to  this  claim  it  may  he  said,  first,  that  the 
action  is  not  one  for  fraud  in  the  meaning  of  the  section  re* 
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lerred  to,  and  if  it  were,  and  the  proper  allegationa  bad 
been  made  aa  tu  tbe  delay  in  the  bringing  of  the  action, 
atill  it  wonld  not  have  prevented  the  bar  of  the  statute  from 
operating;  ignorance  of  this  kind  does  not  prevent  the 
statate  from  rnnning.  See  oases  cited  in  Bates'  Digest, 
1546. 

The  plaintiffs  invoke  the  provisions  of  section  4991,  Be- 
vised  Statutes,  that  if  an  action  is  commenced  in  time,  or 
attempted  to  be  commenced,  and  judgment  for  plaintiff  be 
reversed,  "or  if  the  plaintiff  fail  otherwise  than  upon  the 
merits,  and  the  time  limited  for  the  commencement  of  such 
action  has  at  the  date  of  such  reversal  or  failure  expired, 
the  plaintiff  «  «  «  may  commence  a  new  action  within 
one  year  after  that  date.'' 

It  is  conceded  that  on  June  16,  1891,  an  action  was  be- 
gun by  the  plaintiffs  in  the  United  States  court  of  this  dis- 
trict against  E.  L.  Harper  and  Eugene  Zimmerman,  setting 
up  that  Harper  and  Zimmerman  were  directors  of  the  Fidel- 
ity Bank,  and  bad  charge  of  its  moneys  and  credits;  were 
represented  as  looking  after  the  affairs  of  the  bank  and 
severally  taking  care  of  and  keeping  the  money;  that  certain 
drafts  were  sent  plaintiffs  as  drafts  of  said  bank  that  were 
not  paid,  and  that  the  bank  failed  the  day  they  issued 
them;  that  defendants  were  not  exercising  proper  care  in 
taking  care  of  the  funds  of  the  bank,  and  the  petition 
prayed  for  a  judgment  on  the  two  counts  (as  claimed  by 
counsel  for  plaintiffs  here),  "they  being  in  effect  for  the 
moneys,  that,  as  was  afterwards  discovered.  Harper  had 
sent  by  drafts  through  his  brokers,  Wilshire  &  Hoyt,  to 
Chicago,  to  pay  to  Irwin,  Green  &  Company  on  account  of 
the  wheat  deal  that  Wilshire  &  Hoyt  were  running  as  it 
afterwards  developed  for  Harper,  and  which  being  turned 
over  to  Irwin,  Qreen  &  Company  were  never  paid,  because 
of  the  failure  of  the  Fidelity  Bank. ' ' 

On  the  2d  of  January,  1894,  this  action,  on  the  motion 
of  plaintiffs,  was  dismissed  without  trial. 

Even  if  this  cause  was  th^B  same  as  that  on  which  an  action 
waa  commenced  by  plaintiffs  in  the  common  pleas  on  August 
10,  1894,  against  Lloyd,  trustee,  which  we  think  it  was  not, 
and  which  last  case  was  decided  in  the  common  pleas  in 
favor  of  defendant,  and  appealed  to  the  circuit  court,  and 
on  Febrnary  25,  1898,  voluntarily  dismissed  by  the  plaint- 
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iffis  withoat  prejudice,  still  it  is  clear  under  the  decisioo  of 
the  Bopreme  coart  in  60  Ohio  St. ,  294,  that  theae  facta  did 
not  allow  the  plaintiffis  to  escape  the  bar  of  the  statute  when 
pleaded  in  the  present  action  brought  September  1,  1897, 
more  than  ten  years  after  the  cause  of  action  accrued  on  the 
account  sued  on.  In  the  case  referred  to,  Seigfried  v.  Bail- 
road  Oompany,  the  syllabus  is  as  follows: 

"  Where  an  action  which  has  been  commenced  in  due  time 
is  dismissed  by  the  plaintiff  after  the  time  limited  for  the 
commencement  of  such  action  has  expired,  a  new  action  for 
the  same  cause  thereafter  commenced  is  barred,  though 
commenced  within  one  year  after  the  dismissal  of  the  former 
action.  Such  dismissal  is  not  a  failure  in  the  action  within 
the  purview  of  section  4991  of  the  Revised  Statutes." 

Both  of  said  actions  were  voluntarily  dismissed  by  the 
plaintiffs,  and  the  last  action  was  barred. 

The  claim  of  the  defendant,  that  as  the  judgment  of  the 
court  of  common  pleas  in  the  action  commenced  August  10, 
1894,  was  in  his  favor,  that  although  the  action  was  ap- 
pealed to  the  circuit  court,  and  there  dismissed  without 
prejudice,  that  this  left  the  common  pleas  judgment  exist- 
ing and  in  full  force,  we  think  is  not  well  taken. 

Nor  do  we  think  the  claims  made  in  argument,  that  as 
plaintiffs  did  not  sue  within  thirty  days  after  the  rejection 
of  their  claim  by  the  trustee,  or  that  they  did  not  present 
it  for  allowance  within  six  months  after  the  publication  of 
notice  by  the  trustee,  that  for  these  reasons  they  are  barred, 
are  well  founded.  As  to  the  first  of  these  questions,  we 
expressed  our  opinion  in  the  case  of  Eittredge  v.  Miller,  12 
0.  O.,  128;  the  judgment  in  that  case  was  aflBrmed  by  the 
supreme  court,  87  Law  Bulletin,  852,  without  report.  But 
as  this  was  but  one  of  the  grounds  upon  which  our  judg- 
ment in  that  case  was  based,  it  can  not  be  said  that  the 
point  in  question  was  decided  by  the  supreme  court.  The 
other  question  is  settled  by  the  decision  in  Owens  v.  Bams- 
dell,  33  Ohio  St.,  439. 

But  on  the  ground  that  there  was  no  valid  claim  against 
the  trustee,  or  reason  why  he  should  be  required  to  allow  it 
as  a  claim  against  the  trust,  for  the  reason  that  it  was 
barred  by  the  statute  of  limitations,  the  decree  will  be  in 
favor  of  the  defendant  and  the  petition  will  be  dismiased. 

0.  W.  Baker,  for  Plaintiffs.    H.  P.  Lloyd,  contra. 
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(Third  Girenit— Crawford  Ck>.,OM  Ciroait  Court,  Jan. Term,  1900.) 

Before  Priee,  Norris  and  Day,  JJ. 

LEWIS  MANTELL  t.  THE  BUCYRUS  TELEPHONE  COM- 
PANY. 


RighU  of  cUmtting  owner  in  ttreet  at  cigainst  Telephone  Co,— 
(1).  The  owner  of  property  abutting  on  a  public  street,  bae  as 
an  appurtenant  of  hla  property,  as  a  part  of  it  and  belong- 
ing to  it,  rights  in  the  street  of  whion  he  may  not  be  de- 
pnTyed  without  his  consent,  except  upon  full  compensation 
and  by  due  process  of  law. 

Same — Qrant  by  eouneil  eut^eei  to  righte  of  abutting  ownere-^ 
(2).    While  the  council  of  a  city   may   grant   to  a   telephone 
company  the  use  of  streets,  limited  in  mode  and  manner  as 
contemplated  by  section  8461  of  the   Revised  Statutes  and 
other  sections  of  that  chapter,  the  use  must  be  such  as  not 
to  substantially  interfere  with  the   rights  of   an   abutting 
owner. 
Telephone   Co.   interfering  with  righte  of  abutting  ownere^In- 
junetUm — 

(8).  When  a  telephone  company  by  the  use  of  the  street,  sab- 
stantially  deprives  an  abutting  owner  of  his  property 
rights,  he  is  not  driven  to  his  action  at  law;  but  may  pur- 
sue the  remedy  which  repairs  the  wrons  by  removing  the 
cause  of  it.  And  his  right  to  this  remedy  is  not  measured 
by  the  extent  of  the  injury,  nor  by  the  necessity  or  conven- 
ience of  the  company  to  whom  the  use  Is  granted. 

Error  to  the  Oourt  of  Oommon  Pleas  of  Crawford  county. 

NOBBIS,  J. 

The  plaintiff  in  error,  Lewis  Mantell,  who  was  plaintiff 
below,  is  the  owner  in  fee  simple  of  a  part  of  lot  No.  212 
in  this  city.  The  property  is  business  property,  located  on 
the  east  side  of  Main  street.  The  property  as  a  business 
property  is  very  valuable, and  the  structure  thereon,  a  small 
frame  building,  is  used  as  a  grocery  store  by  plaintiff's 
tenant.  The  plaintiff  says,  he  purchased  this  property 
shortly  before  the  injuries  of  which  he  complains,  with  the 
irtention  and  for  the  purpose  of  very  soon  thereafter  erect- 
ing thereon  a  new  and  commodious  business  building.  He 
says  in  his  original  petition,  that  defendant  without  his 
knowledge  or  consent,  for  the  purpose  of  its  business,  placed 
in  front  of  said  premises  and  inside  of  the  curb,  and  oc- 
cupying a  part  of  the  pavement  in  front  of  said  premises,  a 
tele{)hone  pole,  of  diameter  of  about  two  feet,  and  of  height 
of  about  fifty  feet.  Upon  this  pole  and  from  thence  to  others 
of  its  poles,  defendants  threatens  to  string  wires  with  intent 
to  permanently  use  this  pole  at  this  place  as  a  part  of  its 
telephone  plant  in  this  city. 
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That  this  pole  as  thus  placed  is  an  injary  to  bia  said 
property ;  that  it  occupies  the  paTement  and  obstracts  the 
view,  and  remaining  there  deprives  him  o(  the  use  of  that 
portion  of  the  pavement  and  street;  and  that  the  stringing 
of  wires  and  the  nse  of  said  pole  for  the  parposes  intended 
will  be  a  eontinnoqs  aggravation  of  his  injaries,  and  will 
asnrp  hie  rights^render  useless  his  easement,  and  to  that  de- 
gree will  destroy  his  property  and  its  value, and  that  the  in- 
jury is  irreparable.  Plaintiff  asks  that  defendant  be  enjoin- 
ed from  stringing  said  wires  and  from  using  said  pole  for  the 
purpose  for. which  it  was  there  placed.  Upon  this  petition 
a  temporary  injunction  was  allowed,  on  the  8th  of  April, 
1898,  by  the  probate  court  of  this  county.  On  the  25th  of 
April,  1898,  plaintiff  filed  an  amendment  to  his  petition  in 
which  he  alleges  that  defendant  acted  under  a  franchise  which 
it  claimed  was  granted  to  it  by  the  city  council  of  this  city 
about  March  15,  1898,  in  ordinance  No.  166.  This  ordin- 
ance, defendant  claims  was  an  extension  of  the  privileges 
granted  to  it  by  a  former  ordinance;  that  this  ordinance 
166,  which  purports  to  extend  the  time  for  performance  by 
defendant  under  the  original  ordinance  giving  the  franchise, 
is  of  no  validity  because  of  failure  to  comply  with  section 
1694  of  the  Revised  Statutes  of  this  state;  that  its  rights 
had  expired,  and  that  its  acts  of  which  he  complains  were 
without  license  or  authority.  He  further  says  that  at  the 
time  and  when  defendant  was  in  the  act  of  erecting  said 
pole,  upon  his  objection,  defendant  pretended  to  desist  and 
to  abandon  the  purpose  of  placing  said  pole  at  the  place 
where  it  now  stands,  and  afterward  and  in  his  absence  and 
without  his  consent  or  knowledge,  by  stealth  placed  said 
pole  in  its  position;  and  that  he  never  did  consent  in  writ- 
ing or  give  his  verbal  permission  to  place  the  pole  in  its 
position.  And  he  prays  that  defendant  be  enjoined  from 
using  said  place,  and  from  stringing  wires  thereon  and 
prays  that  this  court  by  its  mandatory  injunction  order  its 
removal. 

Defendant  answers  and  admits  that  it  put  the  pole  in  the 
place  and  for  the  use  recited  in  the  petition ,  but  it  denies 
that  the  same  is  an  injury  to  plaintiff's  premises  as  claimed 
in  his  petition  and  the  amendment  thereto.  It  says,  that 
Main  street,  or  Sandusky  avenue  as   sometimes  called,  is  a 
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dedicated  street,  bat  aaya  it  is  a  part  of  tbe  Colnmbua  and 
Sandaaky  turnpike,  and  that  defendant  baa  equal  rigbta 
with  plaintiff  in  its  reasonable  use.  It  denies  that  its  rights 
under  its  franchise  bad  expired  by  lapse  of  time  and  by  non- 
compliance with  the  term  of  its  grant,  and  it  says  that 
plaintiff  has  an  adequate  remedy  at  law. 

Tbe  reply  is  in  substance  a  denial  of  tbe  allegation  of  tbe 
answer.  On  May  10,  1898,  upon  motion  of  defendant,  tbe 
court  of  oomfnon  pleas  dissolved  tbe  temporary  injunction 
which  bad  been  granted  by  the  probate  court.  On  the  lltb 
of  May, upon  tbe  application  of  plaintiff,  the  order  dissolving 
tbe  temporary  injunction  was  suspended  by  the  considera- 
tion of  this  court  in  chambers. 

Afterward,  on  May  3,  1899,  the  issues  tendered  by  the 
pleadings  with  the  evidence  were  submitted  to  the  court  of 
common  pleas  of  this  county  without  the  intervention  of  a 
jary.  Upon  that  bearing  tbe  trial  court  made  its  finding 
for  the  defendant.  Plaintiff's  motion  for  new  trial  was 
overruled, and  the  trial  court  gave  judgment  upon  its  finding 
for  tbe  defendant,  dismissed  plaintiff's  petition,  and  ad- 
judged the  costs  against  him. 

Tbe  plaintiff  prosecutes  error  to  the  proceedings  and 
judgment  of  the  common  pleas.     The  errors   assigned  are: 

Firat:  That  the  trial  court  overruled  plaintiff 's  motion  for 
new  trial. 

Second:  Error  in  vacating  tbe  injunction  and  in  deciding 
said  cause  in  favor  of  tbe  defendant. 

Third:  Error  in  the  admission  of  evidence  offered  by  the 
defendant. 

Fourth:  Error  in  rejecting  evidence  offered  by  the  plaint- 
iff. 

Fifth :  Error  in  refusing  to  assess  damages  in  favor  of 
tbe  plaintiff. 

Sixth:  That  the  facts  set  forth  in  the  answer  are  not  a 
defense  to  plaintiff's  action. 

Seventh:  That  tbe  decision  of  the  court  is  contrary  to 
law,  and  is  not  sustained  by  tbe  weight  of  the  evidence. 

It  is  claimed  by  the  defendant  in  error,  that  the  pole  was 
«p  and  a  part  of  the  wires  were  in  place  before  the  com- 
mencement of  this  action.  That  defendant  had  invested  its 
■oney  in  a  business  which  waa  of  necessity  to   tbe   public 
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and  for  the  oonvenience  of  tbe  public,  and  that  to  remove 
this  pole,  would  be  to  tbe  defendant  a  damage  and  dieaater; 
and  tbat  bence  tbe  plaintiff  comes  too  late  with  bis  complaint, 
and  tbat  intervening  rights  preclude  tbe  remedy  here 
sought  for  tbe  alleged  injurj. 

It  is  conceded  tbat  tbe  pole  stands  where  plaintiff  sajs  it 
stands,  in  front  of  bis  premises  inside  tbe  curb.  Tbat  it 
occupies  a  part  of  the  pavement  in  front  of  bis  property. 
It  is  conceded  tbat  upon  it  and  tbe  arms  fastened  to  it  are 
strung  one  hundred  and  sixty  wires,  all  necessary  to  carry 
on  the  business  of  tbe  defendant.  It  is  there  permanently, 
to  be  used  permanently  for  the  purpose  intended  by  tbe  de- 
fendant. 

The  fact  is  not  controverted  that  it  was  placed  there  with- 
out plaintiff's  consent, either  written  or  verbal.  He  was  not 
consulted  about  it.  His  rights,  if  be  bad  any,  were  not 
taken  into  account;  his  wishes  were  not  regarded.  That  be 
owned  property  there,  or  existed  at  all,  was  only  considered 
in  tbe  light  of  what  be  might  do,  to  retard  defendant  in 
occupying  the  street  at  tbat  point.  It  appears  by  the  evi- 
dence that  no  part  of  the  work  was  done,  to  complete  tbe 
present  condition  of  defendant's  plant  at  tbat  place,  while 
he  was  there  to  protest  against  it,  but  the  work  was  done  at 
times  when  it  was  known  he  was  not  there  or  likely  to  be 
there. 

It  does  not  appear, however,  that  he  slept  upon  bis  rights, 
every  moment  of  time  since  be  had  knowledge  of  the  acta 
of  defendant, appears  to  have  been  spent  by  him  in  an  effort 
to  obtain  legal  redress  for  his  alleged  injury,  and  to  prevent 
its  consummation  and  perpetuation  and  continuance.  Tbe 
defendant  was  just  as  industrious  in  thwarting  him  and  in 
taking  possession  and  retaining  it.  So  it  does  not  come 
with  favor  from  tbe  defendant  that  the  wrong  if  it  was  a 
wrong,  has  been  done,  and  that  to  undo  tbe  wrong  will  in- 
jure the  perpetrator  of  it. 

Corporations  of  the  character  of  defendant,  have  legal 
rights,  which  tbe  courts  have  not  been  slow  to  recognise 
and  enforce.  They  may  acquire  rights  to  use  public  ways, 
which  the  law  does  not  deem  inconsistent;  but  all  this  is 
subservient  to  tbe  paramount  object  for  which  roads  and 
streets  are  laid  out  and  dedicated.     Such  use  must  not  in- 
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commode  the  pablic  in  the  ase  of  the  same.  Every  nee  is 
enbeeryient  to  poblio  travel,  and  all  rights  acquired  for  any 
other  porpose  are  postponed  and  ^nbjeot  to  this  paramount 
right  of  the  pablic.  The  right  to  use  a  street  for  the  par* 
poses  for  which  defendant  ases  this  street  is  limited  so  far 
as  mode  and  manner  of  the  ase  is  concerned,  by  agreement 
made  with  the  municipal  aathorities,  or  under  the  direction 
of  the  probate  court. 

But  aside  from  sU  this.  The  owner  of  abntting  property 
has  as  an  appurtenant  of  bis  property,  a  pait  of  it  and  be- 
longing to  it,  rights  in  a  public  street,  which  the  city 
council  cannot  give  away;  and  of  which  he  may  not  be  dis- 
possessed without  his  consent,  but  only  by  due  process  of 
law,  and  upon  full  compensation.  By  no  use  to  which  the 
street  can  be  legally  or  illegally  put,  can  his  rights  pass 
from  him  without  making  him  whole.  That  some  private 
individual  or  corporation  may  be  inconvenienced,  or  that 
the  public  may  be  prevented  from  enjoying  a  luxury,  is  not 
the  plea  which  takes  from  a  man  his  property  rights  without 
compensation,  and  gives  them  to  another  or  to  the  public. 

In  the  case  at  bar  it  is  conceded  that  the  defendant  put 
this  pole  in  the  place  where  it  stands  without  Mantell's 
consent.  The  evidence  does  clearly  show  that  the  pole  and 
the  wires  and  the  arms  upon  the  pole  affects  his  property  as 
he  claims;  perhaps  not  to  the  extent  he  claims,  but  in  the 
manner  and  to  a  degree,  it  interferes  with  and  usurps  and 
dispossesses  him  of  his  property  rights. 

While  the  city  council  may  grant  the  use  of  the  streets  to 
a  telephone  company,  it  cannot  grant  the  use  of  plaintiff's 
property  to  a  telephone  company.  Nor  can  the  telephone 
company  so  use  it  against  his  will  and  without  his  consent 
and  without  compensation.  The  use  here  is  without  his 
consent  and  without  compensation. 

That  defendant  with  a  strong  hand  placed  its  pole  and 
strung  its  wires  is  a  fact  as  feeble  as  the  breath  of  a  child, 
when  confronted  with  the  rights  which  this  plaintiff  here 
seeks  to  enforce.  That  the  city  council  granted  it  the 
privilege  to  use  the  street,  as  against  his  rights,  goes  for 
naught.  That  his  injury  is  not  to  the  extent  of  complete 
confiscation  of  his  estate  is  not  to  be  considered.  That  the 
community  will  not  be  benefited  or  that  the  defendant  will 
be  iojnred  if  justice  be  done  him,  is  no  defense. 
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The  ordinance  if  it  is  valid  as  extended  ia  not  an  agree- 
ment fixing  the  mode  of  the  nae  of  the  atreeta  and  public 
grounda.  It  ia  not  an  agreement  between  the  oitj  council 
and  defendant.  It  appeara  to  be  an  nnqaalified  anrrender 
of  the  righta  of  the  manicipality  in  ita  public  placea  ao  far 
aa  it  waa  able  to  do  ao.  It  apeaka  of  porpoaea,  reatrictiona 
and  rnlea  which  the  city  anthoritiea  have  never  fixed  or  pre- 
aoribed. 

So  that  if  an  agreement  of  the  city  council  could  in  any 
event  bind  thia  plaintiff,  no  auch  agreement  appeara  to  have 
been  made,  either  by  the  ordinance,  or  ita  extenaion,  or  in 
compliance  with  them. 

We  ara  therefore  of  the  opinion  that  the  finding  and 
judgment  of  the  common  pleaa  ia  againat  the  weight  of  the 
evidence  and  againat  the  law  of  the  <5liae.  We  find  error 
in  overruling  the  motion  for  new  trial.  No  other  error  ap- 
peara in  the  record.  Giving  judgment  on  the  undiaputed 
material  facta  of  the  eaae  which  the  trial  court  ahould  have 
given,  we  make  the  injunction  perpetual,  and  make  the 
mandatory  order,  that  the  defendant  within  aixty  daya  from 
the  riaing  of  thia  court,  remove  aaid  pole  and  wirea,  and 
adjudge  the  coata  againat  the  defendant  in  error. 

L,  C,  Feighner,  for  Plaintiff. 

Harris  &  Sears,  for  Defendant. 


(First  Circuit— Hamilton  Co.,0.,Circuit  Court— Jan. Term,  1900.) 

Before  Smith,  Swing  and  Oiflan,  JJ. 
IN  THE  MATTER  OF  EDWIN  MUENCH,  Ex  Parte. 

Parent  and  ehild-^MUtreatment  by  Btepmother^Bight  Qf  father  to 

custody^ 

A  father  oan  not  be  deprived  of  the  ouatody  of  his  child  oa  the 
ground  of  mistreatment  of  it  by  the  stepmother,  unlesa  he 
conntenanoed  or  encouraged  suoh  mistreatment  by  the 
stepmother. 

Error  to  the  Oourt  of  Common  Pleaa  of  Hamilton  county* 

QlFPEN,  J. 

While  the  court  below  found  that  the  child  had  been 
aruelly  treated  by  hia  atepmother,  it  doea  not  appear  that 
it  waa  done  with  the  knowledge  or  approval  of  the  father; 
bat  the  cuatody  of  the  child  waa  taken  from  the  father   and 
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given  to  the  grandmother  until  September  1,  1900,  when 
the  father  was  to  be  reinveeted  with  it.  This  order  seema 
to  have  been  made  with  a  view  of  paniahing  the  father  for 
permitting  the  stepmother  to  mistreat  the  child,  for  if  the 
father  was  an  unfit  person  to  have  the  custody  and  control 
of  his  child,  it  does  not  appear  that  he  will  be  better  quali- 
fied on  September  1.  We  doubt  if  such  interference  in  the 
government  of  the  family  by  writ  of  habeas  corpus  should  be 
encouraged  and  upheld;  but,  on  the  other  hand  believe  that 
it  would  be  productive  of  much  mischief.  If  the  stepmother 
in  the  absence  of  the  father,  cruelly  and  unlawfully  punishes 
the  child,  she  in  turn  may  be  punished  under  the  statutes  of 
this  state,and  unless  the  father  countenances  or  encourages 
much  ill  treatment,he  ought  not  to  be  deprived  of  the  custody 
of  the  child  in  favor  of  one  who  has  no  legal  claim  thereto. 

We  think  the  evidence  fails  to  show  that  the  welfare  of  the 
child  required  that  he  be  removed  from  the  care  and  control 
of  his  father;  yet  we  are  satisfied  that  kind  and  patient  treat- 
ment, rather  than  corporal  punishment,  would  better  teach 
him  to  respect  and  obey  his  parents. 

The  judgment  will  be   reversed 

Ed,  M,  Spangenberg,  for  the  Petitioner. 

August  H,  Bode^  contra. 


(First  Cirouit— Hamilton  Oo.,0.,0iroult  Court,  J  an.  Term,  1900.) 

Before  Smith,  Swing  and  Giffen,  JJ. 

BROWNE  &  STEWART  v.  THE  UNITED  STATES   BOARD 

ft  PAPER  COMPANY. 


Contract  between  board  of  directors  with  member  of  board — Un- 

faimene  necesiary  to  invalidate  contract—- 

Bometfaing;  more  must  be  shown  than  the  mere  faot  that  a  con- 
tract was  made  by  a  corporation  with  an  individual  who 
was  at  the  time  a  director  of  the  corporation,  and  who  par- 
ticipated as  such  in  the  making  of  the  contract,  in  order  to 
render  the  oontraot  invalid. 


Error  to  the  Oourt  of  Common  Pleas  of  Hamilton  county. 

Swing,  J. 

We  are  of  the  opinion  that   the   judgment   in    this   case 

should  be  reversed  and  the  case  remanded  for  a  new  trial  on 
[ooPTBian,  1900,  mt  oaml  o.  smmm.] 
VOL.  20—26 
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the  groond  that  the  finding  and  the  judgment  ia  not  anetained 
by  the  evidence. 

The  acUon  by  the  plaintifffl,  Browne  &  Stewart,  waa  for 
damages  by  reaaon  of  the  breach  of  a  contract.  The  anewer 
of  the  defendant  waa  first,  a  general  denial  of  all  allegations 
^ot  therein  admitted,  and,  second,  allegations  to  the  effect 
that  the  contract  was  made  with  Browne  A  Stewart  while 
Browne  was  acting  as  a  director;  that  neither  Browne  & 
Stewart  had  paid  for  the  stock  then  held  by  them,  amount- 
ing  to  $16,600,  and  that  one  Bell  was  a  director,  holding 
$8,200  worth  of  stock  which  he  had  not  paid  for. 

There  was  no  allegation  in  the  answer  that  the  contract 
was  made  by  Browne  while  acting  as  a  director,  and  that 
it  was  an  unfair  contract.  We  tbink  under  the  decision  of  our 
supreme  court  in  the  case  of  Rolling  Stock  Co.  v.  Railroad, 
34  Ohio  St. ,  460,  something  more  must  be  shown  than  the 
mere  fact  that  a  contract  was  made  by  a  corporation  with  an 
individual  who  was  at  the  time  a  director  of  the  corporation 
and  who  participated  as  such  in  the  making  of  the  contract, 
in  order  to  made  it  invalid.  The  unfairness  of  tbe  contract 
must  be  shown  in  addition.  This  issue  should  bave  been 
made  in  the  pleadings. 

It  is  claimed  in  this  court  by  the  plaintiffs  in  error  that  the 
contract  in  question,  even  though  unfair,  was  ratified  by  the 
defendant  company  by  reason  orits  having  been  acted  upon 
by  the  parties  for  a  period  of  four  months  after  full  know- 
ledge of  its  terms,  but  this  issue  is  not  raised  by  the  plead- 
ings, and  probably  could  not  have  been  under  the  pleadings 
as  they  now  stand. 

The  judgment  seems  to  have  been  rendered  upon  the  theory 
that  the  contract  was  an  unfair  one,  and  was  made  by  a  di- 
rector of  the  corporation  with    himself  aa   an    individual. 

This  issue  should  have  been  made,  and  then  the  plaintiffs 
by  reply  should  have  pleaded  ratification. 

We  do  not  deem  it  out  of  place  to  say  that  it  seems  to  us 
that  there  was  nothing  unfair  in  the  contract  itself.  If  there 
was  any  unfair  advantage  taken  of  the  company,  it  arose  from 
the  oonstruction  placed  upon  the  contract  when  taken  in  con- 
nection with  by-law  8  of  the  corporation. 

The  court  found  that  the  contract  waa  the  usual  one  made 
in  the  trade.     And  it  seems  quite  clear  that   if   T^rowne   & 


VOL.  20  CIRCniT  COtTRT  OF  OHIO. 

Calvert  t.  Newberger  A  Brother. 

Stewart  had  sold  he  prod  act  of  tbe  com  pan  j  to  those  other 
than  membere  of  the  corporation,  there  would  be  nothing  to 
complain  of.  The  coart  found  that  Browne  &  Stewart  sold  all 
of  the  product  of  tbe  company  during  the  time  the  contract 
was  in  force. 

It  seems  to  us  that  this  is  the  Tital  question  in  the  case. 
When  the  stock-holders  took  the  product  under  bj-law  8, 
were  sales  made  by  Browne  Ss  Stewart  under  tbe  contract, 
or  rather  were  they  entitled  to  commissions  on  those   sales? 

As  to  the  question  of  ratification,  we  think  we  had  better 
not  express  any  opinion.  It  will  be  time  enough  when  the 
issue  is  properly  presented  and  the  evidence  adduced. 

Province  M  Pogu€  (of  Pogtie  &  Pogue)jC.  B.  Matthews^ 
and  Cleveland  &  Bowler,  for  Plaintiffs  in  Error. 

Gorman  &  Thompson^  contra. 


(Fourth  Circuit— Scioto  Co., O.,,  Circuit  Court— Got.  Term,ie97.) 
Before  Cherringtou,  Russel]  and  Sihley,  JJ. 
CALVERT  V.  NEWBERGER  A  BROTHER. 


Bight  of  pariner$hip  to  9U4  in  firm  narne^Reguirementu  of  aet 

of  1894  an  exception— 

(1).  The  right  conferred  upon  a  partnership  formed  for  the 
purpose  of  carrying  on  a  trade  or  business  in  this  state,  by 
section  6011,  RsTised  Statutes,  to  "sue**  in  the  "usual  or 
ordinary  name  which  it  has  aasumed,  or  by  whieh  it  is 
known,**  is  not  affected  by  the  act  of  May  19,  1894  (91  O.L., 
357), requiring  partnerships  to  file  oertiflcates  giving  names 
of  members,  unless  it  be  shown  that  the  persons  oonstitnt- 
iuK  such  firm  haye  been  "doing  business  as  partners  con- 
trary to  the   proTisions'*  of  said  act. 

Compliance  with  act  of  1894  need  not  he  averred  in  petition — Mat- 
ter of  defense— 

(2).  When  an  action  is  brought  by  such  a  partnership  in  the 
firm  name,  under  said  section  6011,  to  show  a  prima  facie 
right  or  oapaoitv  to  maintain  it,  averments  of  compliance 
with  the  act  of  1894  are  wholly  unnecessary.  The  limita* 
tions  of  section  6  of  said  act  are  in  the  nature  of  exceptions 
to  tbe  authority  given  by  section  6011,  and  the  facts,  there 
fore,  showing  thetr  application  in  bar,  constitute  and  are 
matters  of  defense. 

Same— Failure  to  prove  compliance  with  act  of  1894— Effect— 
(8).  When  a  partnership  sues  in  the  firm  name,  and  oy  proper 
averment  orinp^s  itself  within  sec.  6011,  R.S.,butaiso  alleges 
eompiianoe  with  the  act  of  1894, which  is  denied;  mere  fail- 
ure of  proof  on  that  issue  will  not  prevent  reeovery  upon  the 
cause  of  action  set  out,  if  that  be  duly  established.  Hence, 
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where,  mM  in  tbfs  case,  what  purported  to  be  a  eertifleate 
■aoh  ae  is  prortded  for  by  Beotion  7  cf  eaid  act,  wan  the 
only  evidence  on  the  question,  whether  it  was  rightly  or 
wrongly  admitted  is  animportant^as  in  the  latter  event  the 
error,  if  suoh  there  be,  is  not  prejadioial. 

Withdrawal  of  juror,  dUeharge  of  jury  and  dumUMcU  ofmtii  with' 
out  prejudice^  cm  against  motion  to  take  ca$e  from  jury^^ 
(4).  Where  at  the  olose  of  the  plaintiff's  evidence  the  defend- 
ant moved  to  take  the  case  from  the  jury,  and  the  court  found 
the  motion  to  be  well  taken,  but  before  arresting  the  case, 
allowed  the  plaintiff  leave  to  withdraw  a  Juror,  and  dis- 
charged the  jury;  and  thereupon  also  permitted  the  plaint- 
iff to  dismiss  his  action  without  prejudice, at  his  costs, after- 
ward entering  Judgment  '*that  said  action  be  dismissed 
without  prejudice  to  a  new  action,**  and  for  defendant's 
costs,  this  is  no  bar  to  a  later  suit  between  the  same  parties 
on  the  same  cause  of  action. 


Error  to  the  Oonrt  of  Oommon  Pleas  of  Scioto  county. 

Peb  Oubiam  (Reported  by  Sibley,  J.) 

This  was  an  action  in  tbe  common  pleas  of  Scioto  county, 
by  Newberger  &  Brother  as  a  partnership  formed  for  the 
purpose  of  carrying  on  buslnesB  in  the  state  of  Ohio,  against 
Bohert  A.  Calvert,  to  recover  the  amount  of  a  judgment 
and  costs  before  a  justice  of  the  peace  for  which,  to  stay 
execution,  he  had  become  surety.  The  petition  also  averred 
compliance  with  the  act  of  May  19,  1894,  91  O.  L.,  367. 
There  was  a  prayer  for  judgment,  S86.75,  debt,  and  |2.25 
costs.  The  defendant  answered,  first,  by  a  general  denial. 
Next,  a  payment  of  $20  was  alleged.  The  second  defense, 
was  a  plea  of  res  adjudicate.  To  this  a  general  denial  was 
made  by  reply.  Upon  issues  thus  joined,  the  case  wae  tried 
to  the  court,  a  jury  being  waived.  On  the  trial,  to  show 
compliance  with  the  act  of  1894,  the  plaintiff  offered  in  evi- 
dence a  certificate  duly  certified,  the  material  parts  of  which 
are  as  follows: 

' ' Oebtipioate  OF  Pabtnebship — State  of  Ohio,HamiIton 
county,  SB:  Thia  is  to  certify  that  Leopold  Newberger, 
residing  at  No.  725,  West  Ninth  street,  Cincinnati,  Ohio; 
Meyer  D.  Newberger,  residing  at .  No.  725,  West  Ninth 
street,  Cincinnati,  Ohio;- David  M.  Newberger,  reeiding 
at  No.  725,  West  Ninth  street,  Cincinnati,  Ohio;  and 
Sylvan  Hirschberg,  residing  at  No.  32,  Moorman  avenue, 
Cincinnati,  Ohio,  are  interested  as  partners  in  the  part- 
nership, transacting  buBiness  in  this  state,  under  the  name 
of  L.  Newberger  &  Brother. 


4< 
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'*Tbe  principal  oflSce,or  place  of  bnBiness  of  said  partner- 
flhip  IB  at  Nob.  225,  227  and  229  East  Third  atreet,  Cincin- 
nati, in  this  conntj. 

*^The  above  are  tbe  names  in  fnll  of  all  the  members  of 
said  partnership  and  their  places  of  residence. 

''Signed  and  acknowledged  by  ns  this  12th  day  of  Octo* 
ber,  1896. 

LbOPOLD  NEWBKBOBBy 

Mbtbb  D.  Newbeboeb, 
David  M.  Nbwbebobb, 
* '  Stlvan  Hibsohbebg.  *  * 
State  of  Ohio,  Hamilton  county,  sb: 
Be  it  Remembered,  That  on  this  12fch    day  of  October, 
1895,  before  me,  the  subscriber,  a  Notary  Pablic  in  an    for 
said  connty,   personally    came   tbe   above   named    Leopold 
Newberger,    Meyer  D.  Newberger,    David   M.    Newberger 
and  Slyvan  Hirschberg,  and  acknowledged  the   signing  of 
the  foregoing  certificate. 

*'In  Testimony  whereof,  I  have  herennto  subscribed  my 
name  and  affixed  my  official  seal,  on  the  day  and  year  last 
aforesaid. 

(Seal.)  '*Alfbbd  Maos, 

Notary  Public  in  and  for  Hamilton  county,  Ohio.'' 

Office  of  Olerk  of  Oourts, 
Cincinnati,  Ohio,  November  26,  1896. 
State  of  Ohio,  Hamilton  county,  as: 
I,  George  Hobson,  clerk  of  the  court  of  common  pleas, 
being  a  court  of  record  within  and  for  the  county  of  Ham- 
ilton and  state  of  Ohio,  do  hereby  certify  that  L.  Newberger 
&  Brother,  a  partnership  formed  for  the  purpose  of  and  do- 
ing business  in  said  county,  filed  with  me  a  certificate  of 
partnership,  October  29,  1895,  a  copy  of  which  is  hereto 
attached  and  made  a  part  hereof,  stating  the  names  in  full 
of  all  the  members  of  said  partnership  and  their  places  of 
residence,  and  that  the  name  of  said  partnership,  and  of 
each  of  said  partners  interested  therein,  were  on  the  same 
day  entered  by  me  in  my  register  of  the  names  of  firms, 
kept  by  me  in  my  office,  as  required  by  law  " 

This,  as  he  record  shows,  in  which  all  the  evidence  is  set 
out,  was  received  over  the  objection  of  defendant,  be  duly 
excepting,  and  was  the  only  proof  upon  that  issue. 
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Go  the  queBtioD  of  res  tdjodicata,  after  showing  the 
pendenoy  of  a  former  action  in  the  aame  conrt,  by  the 
plaintifte  against  him,  for  this  same  alleged  liability,  and 
that  it  went  to  trial  by  a  jury,  the  defendant  alao  put  in 
evideDce  the  tinal  action  in  the  case,  as  follows: 

'*  And  the  plaintiff,  having  introduced  all  his  evidence, 
and  rested  hia  case,  the  defendant  moved  the  court  to  take 
the  evidence  from  the  jury,  and  direct  a  verdict  for  the  de- 
fendant, for  the  reason  that  said  evidence  failed  to  austain 
some  of  the  material  allegations  of  plaintiff's  petition;  and 
the  court  after  hearing  the  arguments  of  counsel  upon  said 
motion,  and  being  fully  advised  in  the  premises,  do  find 
that  said  motion  is  well  taken,  and  should  be  sustained; and 
the  plaintiff  thereupon  moved  the  court  for  leave  to  with- 
draw a  juror,  discharge  the  residue  of  the  jury  from  a  fur- 
ther consideration  of  the  case,  and  dismiss  said  action  with- 
out prejudice,  at  plaintiff's  costs;  to  which  molion  the  de- 
fendant, by  his  counsel,  objected,  and  insisted  on  his  mo- 
tion, and  the  court,  after  hearing  the  arguments  of  counsel, 
do  find  that  such  leave  should  be  granted  to  the  plaintiff; 
to  which  ruling  of  the  court,  the  defendant  by  his  counsel 
•icepted. 

*' Thereupon,  William  H.  Ware,  Jr.,  one  of  the  jurors,  is 
withdrawn  from  the  panel,  and  the  residue  of  the  jury  is 
discharged  from  furth«^r  consideration  of  the  case;  and  the 
plaintiff  thereupon,  with  the  leave  of  court,  and  against  the 
objection  of  the  defendant,  dismissed  this  cause  at  its  costs, 
without  prejudice  to  a  new  action:  to  all  of  which  action  of 
the  court,  the  defendant  by  his  counsel  objected,  and  ex- 
cepted, and  aaked  that  his  objections  and  exceptions  be 
noted  of  record. 

''It  is  therefore  considered  by  the  court  that  said  action  be 
dismissed  without  prejudice  to  a  new  action,  and  that  the 
defendant  recover  of  the  plaintiff  his  eosts  herein,  taxed    at 

$ ,  and  it  is  further  ordered  that  the  plaintiff   pay 

the  same,    and    the   costs   by   it   made   herein,     taxed    at 

$ ,  within  ten  (10)  days  or   that   execution   issue 

therefor." 

The  finding  and  judgiment  below  were  for  the  plaintiff. 
To  reverse  these,  error  is  prosecuted  to  this  court.  The 
action  of  the  common  pleas  in  admitting  the  certificate  re- 
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UiliBg  to  the  ptf tofrabip,  and  in  holding  that  the  record  in 
the  former  ioit  waa  no  bar  to  thia,  are  the  alleged  errora 
relied  opon. 

I.  Section  6011,  Beviaed  Statutea,  providea  that  *'a 
partnerabip  formed  for  the  porpoae  of  carrying  on  a  trade 
or  baaineaa  in  thia  atate,     e     •     e     mnj  g^^  q,  I^  gi,^  ^j 

the  nanal  or  ordinary  name  which  it  haa  aaaomed  or  by 
which  it  ia  known,  ^'  without  alleging  the  namea  of  the 
membera  of  the  firm. 

The  act  of  May  19,  1804,  to  ''Prohibit  the  uae  of  ficti- 
tioaa  namea  in  partnerabipa, "  by  aection  6  enacta,  that  after 
ita  paaeage  and  approval,  ''any  peraona  doing  bnaineaa  aa 
partners  contrary'*  to  ita  proviaiona,  "shall  not  maintain 
an  action  on  or  on  aoooant  of  any  contiacta  made,  or  trans- 
actions had  in  their  partnarabip  name  in  any  coart  of  thia 
state  until  they  shall  have  firat  filed  the  certificate  and  made 
the  publication  herein  required." 

The  contention  of  the  plaintiff  in  error  waa,(l)  that  aver- 
ment and  proof  of  compliance  with  the  act  of  1804  were  in- 
diapensable  to  a  recovery;  and  (2)  that  the  certificate  in 
qaeation  being  the  only  evidence  on  the  point,  and  inad- 
miaaible,  becauae  defective,  regardless  of  the  merits  of  the 
controversy,  the  judgment  should  have  been  for  him.  But 
thia  claim  ia  not  well  founded. 

The  broad,  unlimited  right  to  sue  in  the  firm  name,  ia 
given  by  aection  6011,  Seviaed  Statutea.  Thia  muat  be 
taken,  therefore, aa  a  declaration  of  the  general  policy  of  the 
law  on  that  subject. 

Hence  it  should  control  in  all  cases  unless  by  later  provi- 
aion  an  exception  has  been  engrafted  upon  it.  The  act  of 
1894,  doea  not  qualify  the  right,  except  by  the  effect  of 
acta  done  by  the  partners  "contrary*^  to  ita  requirementa. 
Olearly,  therefore,  the  authority  to  proceed  under  aection 
5011,  Beviaed  Statutea,  muat  continue  until  proof  of  a  vio- 
lation of  the  proviaiona  of  the  later  act.  No  limitation  ia 
discoverable  by  mere  inapection  of  the  atatute.  It  dependa 
upon  matter  in  pais,  which  the  court  can  notice  only  when 
averred  and  proved,  as  the  established  rule  is  that  "all 
peraona  are  preaumed  to  have  duly  discharged  any  obligation 
impoaed  on  them  by  written  or  unwritten  law."  Beat  on 
Evidence,  aection  348.     The  act  of  1894  then  aimply  makea 
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an  exeeption  to  section  6011,  Bevieed  Statatea,  baaed  qpon 
acta  done  ''contrary"  to  its  provisions  The  party  who 
woald  avail  himself  of  them,  therefore,  in  bar,  should  plead 
the  facts.  The  same  principle  governs  in  charging  offenses 
in  indictments.  As  the  general  rule,  ''an  exception  or 
proviso  which  is  not  in  the  enacting  claase,  whether  in  the 
same  section  or  not,  need  not  be  negatived."  1.  Bishop's 
New  Cr.  Proced.,  section  689.  And,  a  fortiori,  this  woald 
be  true  if  it  were  in  a  later  enactment.  Nor  is  the  result 
changed  bj  the  circumstance  that  in  this  case  the  plaintiff 
below  needlessly  averred  compliance  with  the  act  of  1894. 
In  an  indictment,  that  might  be  "rejected  as  surplusage." 
1  Bishop,  supra,  section  640.  Making  an  issue  on  the 
averment  opened  the  door  to  evidence  from  both  sides.  But 
none  whatever  was  offered,  save  the  certificate  objected  to. 
The  consequence  is,  that  if  it  were  properly  admitted,  the 
unnecessary  averment  was  proved;  while  if  it  should  have 
been  rejected,  and  the  record  is  to  be  considered  with  it 
stricken  out,  there  is  not  a  scintilla  of  evidence  on  that 
point;  hence,  nothing  to  show  a  bar  under  the  act  of  1894. 
The  form  of  the  issue  cannot  be  regarded  as  dispensing  with 
proof  of  facts  which  must  be  established  in  order  to  defeat 
the  action,  and  that  regularly  should  have  been  averred  by 
the  defendant.  As  the  legal  presumption  is  that  the  part- 
ners had  complied  with  their  duty  under  the  statute,  it  is 
manifest  that  the  defendant  could  not  be  aided  by  mere 
failure  formally  to  prove  a  superfluous  allegation  of  that 
fact.  Upon  this  record,  then,  he  is  in  this  predicament: 
If  the  certificate  is  left  in, the  caseun  that  point  has  inform- 
al proof  against  him ;  while  if  it  be  disregarded,  because 
wrongly  admitted,  there  is  no  evidence  of  the  facts  upon 
which  the  supposed  bar  depends, and  so  it  must  fail.  Hence 
alike  in  either  event,  on  this  question,  the  finding  was  nec- 
essarily for  the  plaintiff.  Consequently,  whether  or  not  the 
eourt  below  erred  in  receiving  the  certificate  in  evidence  be- 
comes wholly  immaterial  here,  as  by  such  error,  if  it  inter- 
vened, the  defendant  was  not  in  the  slightest  degree  preju- 
diced. 

II.  The  adjudication  alleged  in  the  second  defense  is 
not  supported  by  the  record  and  judgment  in  the  former 
suit.  Howeevr  irregular  or  even  erroneous  the  action  of  the 
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eoart  maj  have  been  in  that  case,  what  it  in  fact  finally  did 
was  (1)  to  allow  a  jaror  to  be  withdrawn  and  the  jury  dis- 
charged, without  taking  the  case  from  it;  (2)  to  permit  the 
plaintiff  to  dismiss  the  case  ^'withont  prejudice,"  at  their 
costs;  and  (8^  to  enter  a  judgment  of  dismissal  "without 
prejudice  to  a  new  action. "  This  brings  it  clearly  within 
the  authority  of  Wanzer  v.  Self,  SO  Ohio  St.,  »78.  In  that 
case,  as  here,  it  was  sought  to  make  the  action  of  the  court 
below,  in  dismissing  the  petition  "without  prejudice  to  a 
future  action,"  a  decision  upon  the  merits.  But  the  court 
say:  '^T o  give  it  the  effect  of  such  a  judgment  would  not 
only  create  that  which  does  not  exist,  but  might  work  a 
great  wrong  to  the  plaintiff  by  finally  determining  a  just 
cause  of  action  which  the  court  did  not  adjudge  against  him 
*  *  *.  If  the  judgment  was  erroneous,  the  party  aggrieved 
might  have  corrected  it  by  a  proper  proceeding  for  that  pur- 
pose. But  so  long  as  that  is  not  done  *  *  *  it  must 
stand  as  it  was  rendered,  for  it  cannot  collaterally  be  im- 
peached." It  also  is  added, as  should  be  said  here:  "The 
judgment  is  an  entirety,  and  if  it  has  any  validity,  it  must 
stand  as  rendered.  If  the  judgment  was  so  far  against  the 
law  that  it  must  be  regarded  as  void,  then  there  was  no  valid 
judgment  on  the  merits,  and  it  is  therefore,  in  legal  effect, 
no  better  than  a  judgment  without  prejudice."  Moreover, 
as  the  supreme  court  further  stated,  if  the  "judgment 
pleaded  in  bar  is  not  such  a  judgment  as  ought  to  have  been 
.or  might  have  been  rendered,  but  never  was,"  still  "it  is 
the  one  actually  rendered,  which  is  without  prejudice.  Upon 
that  judgment  the  party  must  stand,  and  being  without  pre- 
judice to  a  future  action,  it  is  not  a  bar  to  the  action  to 
which  it  was  pleaded." 

The  plaintiff  in  error,  then,  is  in  a  dilemma.  Without 
the  record  of  judgment  in  the  former  action,  the  defense  of 
res  ad  judicata  fails,  while  if  it  be  considered,  either  as  valid 
or  void,  it  operates  as  a  judgment  of  dismissal,  and  there- 
fore, is  no  bar.  Consequently,  there  could  not  be  error  in 
the  effect  given  to  it  by  the  trial  court. 

On  these  views  the  judgment  of  the  common  pleas  is 
affirmed. 

N.  W,  Evans,  and  Duncan  Livingstone,  for  Plaintiff. 

A.  H.  Bannon,  for  Defendant. 
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Winklei  ▼.  Tlia  SUte  of  Ohio  ox  rot.  Bank. 

(Firtt  Cirooit-^HamiltoQ  Oo.,0.,Oireuit  Coiirl«->JAB.76rai,19pa) 

Before  Smith,  Swing  And  Oifl«n,  JJ. 
PHILIP  WINKLBB  ▼.  THB  STATE  OF  OHIO  m  ral.  BANK. 


Surety  on  Appeal  Bond^Ineuffleient  quaHfleeUum-^ 
Where  a  surety  ii  offered  on  an  appeal  bond  whose  property 
OTor  and  aboTe  his  debts  woaid  be  eonsamed  by  homestead 
exemption  and  right  of  dower,  he  is  without  property  not 
subjeot  to  execution  within  the  meaning  of  seotion  4968, 
and  should  not  be  aeeepted. 

Error  to  the  Court  of  Common  Pleaa  of  Hamilton  county. 

GiFFEN,  J. 

The  court  issued  a  writ  of  mandamus  to  compel  the  jus- 
tice, plaintiff  iu  eiror,to  accept  a  surety  offered  on  an  appeal 
bond  for  the  sum  of  $70. 

It  appears  from  the  testimony  that  the  surety  was  the  owner 
of  a  house  and  lot  valued  at  S2,300,  upon  which  there  was 
a  mortgage  amounting  at  that  time  to  $1,160.  He  was  forty 
years  of  age,  his  wife  thirty-four  years,  and  together  with 
their  four  children  resided  on  the  premises.  It  is  claimed 
by  plaintiff  in  error  that  by  reason  of  the  homstead  exemp- 
tion and  the  wife's  right  of  dower,  the  surety  offered  had  no 
property  liable  to  execution. 

Section  496b,  Revised  Statutes,  provides — 

*' Sureties  must  be  residents  of  this  state,  and  worth,  in 
the  aggregate,  double  the  sum  to  be  secured,  beyond  the 
amount  of  their  debts,  and  have  property  liable  to  execution 
in  this  state  equal  to  the  sum  to  be  secured.'' 

An  execution  may  be  levied  upon  a  family  homestead, not- 
withstanding the  exemption  and  the  right  of  dower,  bot  can 
only  be  enforced  subject  to  such  rights.  If,  therefore,  the 
exemption  and  dower  will,  together,  if  claimed,  consume  the 
entire  property,  then  the  surety  has  not  property  liable  to 
execution  within  the  meaning  of  section  4958,  Revised  Stat- 
utes, and  the  justice  would  be  justified  in  refusing  to  accept 
him. 

In  this  case  the  value  of  the  property  in  excess  of  the 
mortgage  lien  was  $1,140.  If  the  wife  joined  hea  husband 
in  the  execution  of  the  mortgage,  the  lien  would  preclude 
the  allowance  of  a  homestead  to  either  of  them,  while  a  levy 
of  execution  upon  a  judgment  recovered  on  the  appeal  bond 
would  not;  and  upon  sale  of  the  premises  after  payment  of 
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tho  mortgage,  tbo  bead  of  the  family  or  the  wife  woold  be 
awarded  Ato  bandred  dollars  in  lien  of  bomeitead.  Tbe 
same  reenlt  would  follow  if  tbe  bnaband  executed  the  mort- 
gage before  marriage  (section  5440,  Beviaed  Statotea). 
Again  if  we  confine  oar  eatimate  to  tbe  tablea  of  mortality 
alone, tbe  valae  of  ber  contingent  rigbt  of  dower  ia  $108.77. 

In  Mandel  ▼.  McClave,  46  Ohio  St.,  407,  the  firat  propo- 
aition  of  the  ayllabas  ia  aa  followa: 

"The  contingent  right  of  a  wife,  daring  her  haaband*B 
life,  to  be  endowed  of  bis  zeal  estate  at  his  death,  ia  proper- 
ty having  a  aubatantial  valae  that  may  be  aacertained  with 
reaaonable  certainty  from  eatabliahed  tablea  of  mortality,  aid- 
ed by  evidence  respecting  the  atate  of  health  and  conatitn- 
tional  vigor  of  the  hasband  and  wife  respectively." 

If  tbe  haeband  waa  in  ill  health  and  with  a  weak  conati- 
tntion,  the  wife'a  contingent  right  of  dower  would  be  in- 
creaaed  in  valae.  The  bill  of  exceptions  diacloaea  no  evidence 
aa  to  the  state  of  health  of  the  haaband  or  wife,  or  aa  to 
whether  the  latter  executed  the  mortgage, and  without  which 
facts  it  can  not  be  determined  whether  the  surety  had  any 
property  liable  to  execution,  or  from  which  the  amoant  of 
tbe  judgment  could  be  realized.  Had  the  teatimony  abown 
that  tbe  buaband  and  wif6  were  entitled  to  $600  only  in  lieu 
of  homestead,  and  that  the  contingent  dower  waa  valued 
only  at  $108.77,  then  clearly  there  could  be  no  reason  for 
rejecting  the  security  offered, and  the  writ  should  issue. 

Judgment  reversed  and  cauae  remanded. 

Renner,  Gordon  &  Renner,  for  Plaintiff  in  Error. 

Charles  M.  Hepburn,  contra. 


(Fourth  Oirault— Vinton  Co.,  O.,  Girouit  Court— Oct  Term,18W) 

Before  Russell,  Cberringtoo  and  Sibley,  JJ. 

EVA  L.  RUSH  V.  THE  BOARD  OP  EDUCATION,  CLINTON 
TOWNSHIP,  VINTON  COUNTY,  OHIO. 

Employment  of  teaeher^Reeord— 
(1).    In  order  to  conatitate  a  legal  employment  of  a  teacher 
for  a  school  within  a  township,  by  the  board  of  edneation, 
its  reoord  must  show  that  a  majority  of  all  the   members 
of  the  board   voted  "aye**  on  that  pruposltion. 

OonArmation  by   Tp.    Board  of  EdMcation  of  tmployment  of 
Uaeher  hy  aubdireeiora^ 
(2).    The  same  rule  applies  to  the  "oonflrmatlon**  of  a  teacher 
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elected  by  a  board  of  tubdi rectors.  Hence,  where  a  town- 
sbip  board  cooBisted  of  its  clerk  and  five  directors,  a  mo- 
tion to  confirm  the  election  of  a  teacher,  which  had  the 
votes  of  but  two  directors  and  the  clerk,  does  not  have  the 
number  necessary  to  carry  it,  and  snob  election  is  not  con- 
firmed. 

SatM— 

(8).    In  that  case,  the  person  to  whom  such  action  relates,  has 

not  thereby  been  employed  as  a  teacher  for  any  school  of 

the  township,  and  consequently  cannot  maintain  an  action 

against  the  board  for  debarring  her  of  alleged  rights  as  such. 

Error  to  the  Oourt  of  Common  Pleas  of  Vinton  county. 

Sibley,  J. 

This  was  an  action  in  the  Vinton  county  commoB  pleas, 
by  Eva  L.  Bush,  to  recover  damages  for  the  alleged  wrong- 
fnl  action  of  the  board  of  education  of  Clinton  township,  in 
preventing  her  from  teaching  a  certain  school  which  it  was 
averred  that  she  had  been  employed  to  teach.  On  iasueB 
made  by  an  answer  filed,  the  case  was  tried  to  the  court, 
with  finding  and  judgment  for  the  defendant.  To  reverse 
these,  error  is  prosecuted  here. 

The  record  upon  which  the  case  is  presented  to  us  con- 
sists of  separate  findings  of  fact,  in  the  common  pleas,  and 
conclusions  of  law  therefrom.     They  are  as  follows: 

''First — That  on  August  16,  1898,  and  during  said  year 
1898,  the  board  of  education  of  Clinton  township,  Vinton 
county,  Ohio,  consisted  of  five  members  and  the  cleik  of 
said  township. 

"'Second — That  the  plaintiff,  EvaL.  Bush  was  on  the 

day  of  June,  1898,  elected  by  the  subdirectors  of  subdistrict 
No.  6,  of  said  Clinton  township,  to  teach  the  school  in  said 
subdistrict  for  the  term  of  twenty-four  weeks;  that  said 
election  was  certified  to  said  township  board  on  June  21, 
1898;  said  township  board  rejected  said  action  of  said  sub- 
directors  in  electing  plaintiff  as  such  teacher,  and  refused  to 
confirm  said  election  of  said  plaintiff. 

"Third— That  on  August  6,  1898,  said  subdirectors  of 
said  subdistrict  No.  6  re-elected  said  plaintiff  as  teacher  for 
said  subdistrict  for  the  term  of  twenty-four  weeks  to  com- 
mence September  5,  1898:  that  said  election  as  teacher  was 
duly  certified  to  said  township  board  of  education;  that  on 
August  15,  1898,  at  a  xegnlar  meeting  of  said  township 
board  of  education,  said  board  acted  on   said  certificate   of 
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aaid  election  as  shown  bj  the  recorda  of  aaid  boaid,  to-wit: 

'Mlnntei  of  previous  meeting  read  and  approved,  after  which 
the  oertifloate  of  teacher  in  District  No.  e.  Miss  Eva  Bash,  was 
presented  to  the  board  for  approval.  Moved  by  Wortman  and 
seconded  by  Natt.  that  the  board  eonflrm  the  action  of  the  sub- 
directors  in  District  No.  6;  the  roll  bciog  called,  th  a  result  was 
as  follows:  Nutt  voting,  yes;  Wortman,  yes;  Hall,  No;  Kirken- 
doll,No.  The  vote  being  a  tie,  the  clerk  oast  his  vote  to  confirm 
the  action  of  the  subdirectors  in  hiring  Eva  Bush  as  teacher 
for  the  term  of  iwenty-four  weeks. 

'Q.  W.  Cooley  was  employed,  and  J.  T.  Ogier  received  $16.50. 

'After  the  above  businuss  was  disposed  of,  George  Potts,  a 
member  of  the  board  from  District  No.  7,  put  in  an  appearance. 
Thereupon  D.  B.  Hall  made  a  motion  to  allow  Potts  to  vote  on 
motion  to  confirm  the  election  of  the  directors  in  District  No. 
6.  The  president  refu8«»d  to  consider  the  motion  on  the  ground 
that  the  motion  referred  to  had  been  disposed  of.  Motion  by 
Hall  to  reconsider  the  vote  taken  on  the  election  of  teacher  in 
District  No.—  The  president  refused  to  put  said  motion. 
Moved  by  Hall  that  Emma  Depue  be  hired  to  teach  school  in 
Distvict  No.  6,  and  ordered  roll  called. 

'The  vote  was  as  follows:    Nutt,  No;    Wortman,    No;    Hall 
yes;  Kirkendoll,  yes    Potts,  yes.* 

''Fourth — That  the  clerk  of  said  bosrd,  after  said  August 
15,  1898,  meeting,  gare  to  said  plaintiff  a  certificate  of  her 
election  as  teacher  of  said  school  for  twenty-four  weeks 
commencing  September  5,  1898. 

''Fifth — That  the  said  plnintiff,  after  the  refusal  of  said 
township  board  to  permit  her  to  teach  said  school  as  averred 
in  the  petition,  the  plaintiff  was  unable  to  obtain  employ- 
ment at  her  usual  occupation  of  school  teaching,  but  during 
the  succeeding  six  months  was  without  employment,  after 
effort  to  obtain  it. ' ' 

And,  as  conclusions  of  law,  from  the  foregoing  facts  the 
court  finds: 

"First — That  a  majority  of  all  the  members  of  said  board 
did  not  vote  to  confirm  the  hiring  of  said  Eva  L.  Bush  as 
required  by  statute. 

Second — The  clerk  of  said  board  had  no  right  nor  power 
to  cast  a  deciding  vote  at  said  election,  as  he  assumed  to  do. 

"Third — That  plaintiff  was  not  legally  employed  to  teach 
said  school,  and  is  not  entitled  to  recover." 

Thera  is  no  error  apparent  in  this  record.  But  for  the 
fact  that  the  action  of  the  board  was  on  a  motion  to  "con- 
firm" a  teacher,  instead  of  directly,  and  in  form,  to  employ 
one,  it  would  not  present  a  debatable   question.     The  ex- 


864  CIRCUIT  COURT  OF  OHIO.  vol.  20 

Ra«b  y.  Board  of  EduMttton  of  Ollnton  T'p,  O. 

plicit  reqairement  of  lection  3982,  Kevised  Statutes,  is  that 
*npoii  •  motioD  to  *  *  *  emploj  a  saperinteDdaot, 
teacher,  janitor,  or  other  emploje  <  •  *  the  clerk  of 
the  board  shall  call  pablicly  the  roll  of  all  the  members 
composing  the  board  and  enter  on  the  record  required  to  be 
kept  the  names  of  those  voting  "aye,''  and  the  names  of 
those  voting  ''no;"  if  a  majority  of  all  the  members  of  the 
board  vote  "aye,"  the  president  shell  declare  the  motion 
carried/'  Obviously,  though  the  statute  does  not  so  in 
words  say,  if  there  is  not  a  majority  voting  aye,  the  motion 
should  be  declared  lost,  for  that  is  its  unquestionable  effect. 

The  record  discloses  that  this  board  of  education  consisted 
of  6ve  directors,  to  which  is  to  be  added  the  clerk,  (section 
3916,  Revised  Stautes),  he  having  no  vote,  however,  ''ex- 
cept in  cases  of  a  tie."  Now,  what  was  done?  Foor 
directors  were  present  On  motion  to  confirm  the  plaint- 
iff's  election,  two  voted  "yes,"  two  "no."  There  being  a 
tie,  the  clerk  also  voted  "yes".  Such  are  the  facts.  Do 
they  show  the  plaintiff's  legal  employment?  We  think  not. 
The  situation  in  which  she  is  placed,  is  this:  Of  the  five 
directors  she  got  but  two  votes,  which  it  must  be  admitted 
would  not  confirm.  But  if  the  clerk  could  vote,  he  also  is 
to  be  counted  as  one  of  the  board.  That  would  make  its 
number  six,  of  which,  with  him,  she  had  only  three,  thus 
leaving  her  still  without  the  "majority  of  all,"  which  the 
statute  requires. 

The  one  question  left  then  is,  whether  the  statute  of 
March  11,  1898,  93  0.  L.,  45-49,  will  avoid  that  result. 
By  this  act,  section  3918,  Revised  Statutes,  which  had  l)een 
repealed  in  1898,  90  O.  L.,  76,  waf  re-enacted,  and  author- 
ity thereby  conferred  upon  boards  of  subdirectors  to  "meet 
as  frequently  as  they  deem  necessary  for  the  purpose  of 
electing  teachers."  Section  4017,  Revised  Statutes,  is 
amended  also,8o  as  to  provide:  "And,  in  township  districts 
divided  into  subdistricts,  the  board  of  subdirectors  shall 
elect  the  teachers  in  their  respective  subdistricts,  but  such 
election  shall  be  subject  to  confirmation  by  a  majority  of 
the  board  of  education.  *  *  *  If  the  board  of  educa- 
tion fails  to  confirm  the  teacher  elected  by  any  board  of 
subdirectors,  such  board  of  subdirectors  shall  elect  another 
teacher  before  the  next  regular  meeting   of  the   board   of 
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education;  if  the  board  of  directors  fail  to  elect  a  teacher 
for  their  achool,  or  if  the  board  of  edacation  shall  fail  to 
conBrm  inch  election  on  or  befote  the  third  Monday  in 
Angaat  of  an;  jear«  the  board  of  education  shall  then  em- 
ploj  a  teacher  for  such  subdistrict." 

Without  deciding  the  point  as  to  the  power  of  the  snbdi- 
rectoia  to  re-elect  a  teacher  who  had  just  been  rejected  by 
the  board, as  was  done  here — though  inclined  to  think  it  well 
made — we  rest  the  case  upon  the  proposition  that  under 
section  4017,  Revised  Statutes,  the  rule  as  to  the  vote 
requisite  to  "' confirm"  the  election  of  a  teacher,  is  the  same 
as  for  one's  employment.  Both  are  provided  for,  and  sec- 
tion S982,  Revised  Statutes,  is'  left  nnsfiFected.  However, 
to  make  it  clear,  **a  majority  of  the  board  of  education*'  is 
expressly  required  for '"confirmation."  But  going  down  to 
the  last  clause,  relating  to  employment  by  the  board.^)  no 
rule  is  given.  It,  therefore,  must  be  under  section  8982, 
Bevised  Statutes.  Quite  clearly,  as  it  seems  to  us,  the 
vote  requisite  to  confirm  an  election,  and  that  necessary  to 
employ,  is  the  same.  In  the  latter  case,  a  '"majoritv  of  all 
the  members  of  the  board,"  is  the  form  in  which  the  re- 
quirement is  stated;  while  for  the  former,  "a  majority  of 
the  board  of  education"  is  demanded.  That  these  are 
equivalent  expressions,  in  the  rule  which  they  establish, 
hardly  can  be  questioned.  The  ''confirmation"  to  which 
an  election  of  one  as  teacher  is  "subject,"  really  constitutes 
the  employment;  inasmuch  as  it  leaves  the  determination 
of  whom  the  teachers  in  the  subdistricts  shall  be,  to  the 
township  board.  Hence  no  reason  appears  for  a  difiFerent 
policy  in  the  law  as  to  confirming  from  that  provided  when 
the  township  board  itself  elects;  and  none  is  evidenced  by 
the  later  provision.  Onr  unhesitating  conclusion,  then  is, 
that  the  judgment  below  should  be  affirmed. 

Cherry  &  Holland^  for  Plaintiff. 

J.  Jf.  McOillivray,  contra. 
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Before  Smith,  Swing  and  Cox,  JJ. 
F.  H.  BUSBB  y.  LEOPOLD  BUBKHARDT. 

Oo9t8'-IUmUting  partiet  to  other  suit  pending^ 
Where  a  fund  in  oontroTeriy  is  claimed  in  another  suit  by  a 
person  not  a  party  to  the  suit  at  bar,  and  the  parties  to  the 
suit  at  bar  are  remitted  to  the  other  case  to  settie  their 
rights  to  the  fund,  the  costs  of  the  suit  at  bar  should  not 
be  ordered  paid  out  of  the  fund. 

Error  to  the  Court  of  Oommon  Pleas  of  Hamilton  oountj. 

Smith,  J. 

The  defendant  in  error  has  filed  a  motion  to  strike  the 
petition  from  the  files  on  the  ground  that  it  was  not  brought 
within  four  mouths  from  the  making  of  the  order  sought  to 
be  reyersed  thereby. 

Burkhardt  commenced  an  action  before  a  justice  of  the 
peace  against  four  persons,  of  whom  Buser  was  one,  to  re- 
coyer  rent  claimed  to  be  due  from  them.  The  case  was  ap- 
pealed to  the  court  of  common  pleas,  and  on  June  25,  1897, 
the  plaintiff  recoyered  a  judgment  against  the  defendants 
for  $154.62,  and  costs.  On  this  judgment  an  execution  is- 
sued and  was  returned  unsatisfied,  and  proceedings  in  aid  of 
execution  were  commenced  before  a  judge  of  the  common 
pleas  court  to  subject  to  the  payment  of  the  claim  of  Burk- 
hardt, about  {261,  deposited  in  the  Western  German  Bank 
to  the  credit  of  Buser,  and  on  October  16,  1899,  said  judge 
made  ao  order  that  said  bank  and  Buser  appear  before  Ed- 
win Gholson,  appointed  as  referee,  to  answer  under  oath 
concerning  said  property, said  referee  to  report  the  eyidence 
to  the  court.  On  Noyember  3,  1899,  the  report  of  the 
referee,  with  the  eyidence  taken  by  him,  was  filed,  and  on 
December  8,  1899,  Anna  Wellner  was  made  a  party  defend- 
ant, and  she  filed  an  answer,  which  is  not  with  the  papers, 
but  which  we  suppose  from  the  other  papers,  asserted  that 
S200  of  the  money  in  the  Western  German  Bank  in  the 
name  of  Buser,  belonged  to  her. 

On  January  12,  1900,  an  order  was  made  by  the  court  on 
the  eyidence  reported  by  the  referee  finding  that  as  between 
her  and  the  creditors  of  Buser,  she  had  no  lien  on  the  fund 
in  the  bank,  but  was  a  general  creditor  of  Buser;  that  the 
said  deposit  of  $261.03  is  applicable  to  the  payment  of  the 
debts  of  Buser,  but  was  tied  up  by   injunction   in   another 
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sait  in  said  oourt  brongbt  by  tbcf  wife  of  Baser  in  whicb  ebe 
elaime  said  fond.  Wherefore  the  court  refnaed  to  make  an 
order  diaposing  of  aaid  fond,  and  referring  the  parties  in 
thia  case  to  that  case  for  the  settlement  of  their  rights  there- 
to, bat  directing  the  costs  of  the  case  to  be  paid  from  that 
fund.  Anna  Weilner  excepted  and  gave  notice  of  appeal, 
bat  did  not  perfect  the  appeal.  Nor  waa  any  petition  in  er- 
ror filed  to  reverse  this  judgment  within  four  months  from 
its  entry. 

On  February  2,  1900,  an  additional  entry  was  placed  on 
the  journal  fixing  the  fees  of  the  referee  at  S25«  and  of  the 
stenographer  at  il5.25,  and  ordering  aaid  sums  to  be  taxed 
in  the  costs  and  paid  from  the  depoait  in  the  bKnk  to  the 
credit  of  Buaer,  and  ordering  said  bank  to  pay  all  the  coats 
of  the  proceeding,  $69.96,  to  the  clerk,  to  which  Buaer  ex- 
cepted. 

On  June  1,  1900,  Buser  filed  his  petition  in  error  in  this 
court  to  reverse  the  judgment  of  February  2,  1900.  This 
waa  within  four  montha  from  the  entry  of  said  order,  and, 
therefore,  is  not  open  to  the  objection  urged  againat  it. 

The  question  whether  the  judgment  entered  on  February 
2,  and  which  it  was  sought  to  reverse,  is  one  to  which  error 
will  lie,  or  if  it  will,  whether  the  plaintiff  in  error,  having 
taken  no  steps  to  bring  before  the  court  the  evidence  on 
which  the  allowance  to  the  referee  aod  atenographer  waa 
based,  is  entitled  to  a  reversal  of  9uch  order,  or  whether 
the  order  of  February  2,  1900,  is  anything  more  than  was 
contained  in  that  of  January  12,  1900,  were  not  pre- 
sented and  will  not  be  passed  upon.  As  the  court  by  ita 
first  order  found  that  this  fund  was  claimed  in  another  suit 
by  a  person  not  a  party  to  this  cause,  and  remitted  the  par- 
ties to  that  case  to  settle  their  rights  to  this  fund,  it  would 
seem  that  it  should  not  have  ordered  the  costs  of  this  case 
to  be  paid  from  that  fund.  But  no  petition  in  error  was  filed 
to  reverse  that  order  of  January  12th.  It  is  doubtful,  too, 
whether  Anna  Wellner  is  not  a  necessary  party  to  this  pro- 
ceeding in  error.  But  we  now  content  ouiselves  by  overrul- 
ing the  motion  to  strike  the  petition  in  error  from  the  files 
OD  the  ground  set  up  in  the  motion. 

W.  J,  Davidson,  for  the  motion. 

Oeorge  TV.  Hengst^  for  Buser. 

(ssvmsiv.  1900^  wm  oavb  Sb  iJOb) 
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Answer  partlp  only  ineampetent— Motion  to  $trike  out  (u  an  en- 
tirety properly  overruled-^ 

(1).  wbere  a  witneaii  is  asked  a  qaettion  wbiob  is  proper  and 
competent,  and  the  answer  of  the  witness  to  it  is  partiy 
competent  and  partiy  incompetent,  and  a  motion  is  made 
to  strike  oat  the  answer,  it  is  not  error  to  refuse  to  sustain 
such  motion. 

Matter  of  defense  cuiked  in  eroes  examination  ofplainiiff^s  witness^ 
not  touched  upon  in  chief— Motion  to  strike  out  answer— Diseret%on 
of  judge  to  direct  order  of  introduction  of  testinumy^- 
(2).    Wbere  a  witness  for  the  plaintiff,  upon  oross-ezamJnatlon, 
was  asked  and  answered  a  question  in  reference  to  a  mat- 
ter competent  for  the  defendant  to  prove  in  support  of  its  de- 
fense, but  not  inquired  about  upon  direct  examination,  and 
a  motion  was  made  and  sustained  to  strike  out  the  answer 
of  the  witness,  the  ground  of  the  motion  and    the  reason  of 
the  court  for  sustaining  the  same  not  appearing,  it  wiil   bo 
presumed  that  the  oourt  sustained  the  motion  for  the  reason 
that  the  testimony  was  being  introduoed  out  of  its    order; 
the  order  of  the  introduction  of  testimony  being  discretion- 
ary with  the  court. 

Question  of  care  for  jury  from  facts— Testimony  of  plaintiff  thai 

she  acted  **with  all  due  caution^  ^  incompetent— 

(8).  Where  the  question  for  the  Jurv  to  determine  was  whether 
the  plaintiff's  Injury  was  caused  solely  by  the  negligence 
of  the  defendant,  or  whether  she  was  guilty  of  contributory 
negligence  which  caused  her  injury,  and  the  plaintiff  hav- 
ing been  asked  a  proper  question,  answered:  '^I  was  using 
all  due  cautlon*\  it  was  error  for  the  court  to  refuse  to 
strike  out  said  answer  upon  the  defendant  making  a  motion 
for  that  purpose. 

Dangerous  condition  of  street— Evidence  of  former  accidents  at 
place— Only  admissible  for  some  purposes  and  afier  instructions  by 
court  as  to  limit  of  admissibiUty— 

(4).  In  an  action  against  a  municipal  corporation  to  recover 
damages  for  an  injury  alleged  to  have  been  caused  by  slip- 

Cing  and  falling  at  an  alley  crossing,  and  evidence  having 
een  offered  tending  to  show  that  the  alley  crossing  had 
been  substantially  in  ths  same  condition  for  a  number  of 
^ears,  and  that  during  that  time  divers  persons  had  slip- 
ped or  fallen  at  that  point,  the  court  should  at  the  time  said 
testimony  is  received,  then  instruct  the  Jury  that  such  tes- 
timony can  onlv  be  used  by  them  for  two  purposes:  First, 
as  tending  to  show  the  defective  condition  of  the  alley 
crossing,  at  the  point  where  the  plaintiff  claimed  to  have 
received  her  injury;  and  second,  as  tending  to  show  that 
the  city  authorities  had  knowledge  or  should  be  charged 
with  knowledge  of  such  defective  condition;  but  that  it  is 
not  competent  for  them  to  consider  such  evidence  for  the 
purpose  of  proving  that  the  defendant  was  ncffligent  in  per- 
mitting said  alley  crossing  to  be  and  remain  m  such  eondi- 
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tion,  nor  that  aaoh  eonditlon,  as  betweon  the  plaintifl  i^nd 
defendaDt,  waa  the  lolo  eaoM  of  her  Injtiry. 

Degree  of  emre  HmiUd  5y  appr^ieneion  of  danger^MUleading  in- 

etruetion^ 

(6).  In  an  aetipn  for  damages,  whore  one  of  the  issoes  being 
tried  is  the  contribotory  negllgenee  of  the  pisintilf,  an  in- 
strnetion  whioh  measures  and  Hmits  the  degree  of  oare  tobe 
nsed  by  the  plaintiff*s  apprehension  of  danger^  is  mlsieadp 
ing. 

Negligent  act  not  averred  in  petition^  Ot(jeetion  after  iniroduetum 
of  emdenee  too  late^ 
(6).    In  snob  an  aotion,   where   the  eridenee  shows  that  the 

Slaintifl's  injury  was  caused  by  some  negligent  act  of  the 
efendant,  not  alleged  in  the  petition,  and  no  objection  is 
made  to  the  introduotion  of  snob  testimony,  the  objeotion 
cannot  be  saved  by  asking  the  court  to  charge  the  Jnry 
that  they  cannot  consider  such  testimony. 

Degree  of  eare  remiired  of  plaintiff— 
(7).  In  an  action  to  recoyer  damages  from  a  municipal  corpor- 
ation on  account  of  its  negligence,  it  is  necessary  that  the 
cTidence  should  show  that  the  plain tifiP  exercised  that  de- 
gree of  care  that  an  ordinarily  careful  and  prudent  person 
under  the  same,  or  similar  circumstances  would  have  ex- 
ercised, and  an  instruction  which  makes  the  degree  of  care 
to  be  used  dependent  upon  the  apprehension  of  danger  en- 
tertained by  the  plaintiff,  is  misleading. 

Dangeroue  condition  of  street— Notice  to  eitf^ — 
(8).  where  the  plaintiff  claims  to  haTc  been  injured  by  falling 
on  a  defectiTc  crossing,  it  is  necessary  in  order  to  make  a 
municipal  corporation  liable  for  damages,  that  it  should 
have  had  notice  of  such  defect,  or  that  it  existed  for  such 
length  of  time  that  it  is  presumed  to  have  bad  such  notice, 
and  an  instruction  to  the  Jury  which  does  not  contain  such 
qualification  as  to  the  liability  of  a  municipal  corporation, 
is  erroneous. 

Dangeroue  eondition  of  etreet  bg   recent  aceumulation  of  enow 

and  iee— Liability  of  ei^— 

(0).  A  municipal  corporation  is  not  liable  for  an  injury  caused 
by  the  recent  accumulation  of  ice  and  frozen  snow  on  an 
alley  crossing,  which  it  knew  or  ought  to  have  known  was 
defective  or  out  cf  repair,  and  which  accumulation  of  ice 
and  frozen  snow  on  said  crossing,  in  its  defective  condition, 
combined  with  its  icy  and  slippery  condition,  caused  the 
injury  complained  of,  unless  such  accumulation  of  ice  and 
frozen  snow  might  reasonably  have  been  anticipated  as  the 
natural  and  probable  result  of  such  defective  construction 
or  lack  of  repair. 

If^ury  eaneed  b^  improper  plan  of  improvement^Notiee  to  city  of 

dangeroue  eonditton-^ 

(10).  A  municipal  corporation  is  not  liable  for  an  injury  caused 
by  reason  of  the  improper  plan  of  an  alley  crossing  adopted 
by  it  until  it  be  sbown  that  it  had  notice  that  the  plan  so 
adopted  by  it  was  not  reasonably  safe  for  use  under  ordin- 
ary circumstances. 

Error  to  the  Court  of  Oommon  Pleas  of  Piokaway  county. 
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Chbbbinotok,  J, 

This  is  a  proceeding  in  error  to  reverie  the  jodgment  of 
the  common  pleas  coart  of  this  county.  The  action  in  the 
eoart  below  was  brought  by  one  Ella  M.  Sohn  against  the 
city  of  Oircleville  to  recover  damages  for  an  in  jury ,  which 
■be  claims  to  have  received  on  the  16th  day  of  March,  1895, 
from  a  fall  at  the  intersection  of  Soath  Area  alley  and  the 
west  side  of  Court  street  in  said  city,  resulting,  she  claims, 
from  the  negligent  and  defective  construction  of  the  alley 
crossing  at  said  point,  together  with  ice  and  snow  that  had 
accumulated  thereon  making  the  same  slippery. 

The  answer  contains  three  defenses.  The  first  and  8«>cond 
defenses  may  be  said  to  be  denials;  the  third  defense  sets  up 
contributory  negligence  on  the  part  of  the  plaintiff.  There 
is  a  reply  to  the  third  defense  which  denies  contributory 
negligence  on  the  part  of  the  plaintiff. 

On  the  issue  thus  made  the  case  went  to  trial  before  a 
jury,  resulting  in  a  verdict  for  the  plaintiff.  A  motion  was 
filed  by  the  defendant  asking  for  a  new  trial,  which  was 
overruled,  to  which  ruling  the  defendant  excepted.  A  bill 
of  exceptions  was  prepared,  allowed  and  filed,  setting  oat 
all  the  evidence  and  the  entire  history  of  the  case.  A  pet- 
ition in  error  was  filed  in  this  court,  by  the  defendant  in 
the  court  below  assigning  the  errors  claimed  to  have  been 
committed  by  the  lower  court. 

The  first  error  which  we  will  notice  occurred  in  the  testi- 
mony of  Dr.  Buss.  The  Doctor  was  unable  to  be  present 
at  the  trial  of  this  case,  but  by  agreement  of  counsel  the 
testimony  given  by  him  on  a  former  trial  of  this  case  which 
had  been  reduced  to  writing  by  a  stenographer,  was  so  far 
as  the  court  held  the  same  to  be  competent  and  relevant, 
read  to  the  jury  as  being  his  evidence.  On  cross-ezamina- 
iton  by  counsel  he  testified  as  to  the  condition  of  this  street 
saying:  "It  was  very  bad",  and  on  re-examination  counsel 
asked  this  question:  '*Q.  I  was  going  to  ask  you  one 
thing,  I  understood  you  to  say  it  was  more  dangerous  or 
slippery  than  any  other?**  '*A.  Taking  it  on  the  average, 
yes,  I  may  have  made  that  remark,  but  I  will  say  that  I  be- 
lieve that  it  is,  on  the  average,  the  most  dangerous  alley  in 
Circleville,  on  account  of  the  great  slope  it  has,  and  on  ac- 
count of  the  roughness  of  the  stones,  the  inequality  and  an- 
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eFenesB."  The  defendant  moved  to  strike  this  answer  ont« 
which  motion  was  overrnled  and  exceptions  taken  by  th^ 
defendant. 

The  question  was  a  proper  one  as  referring  to  matters  the 
witness  had  stated  on  cross-examination,  and  the  first  part 
of  the  answer  was  proper,  but  the  remainder  of  it  was  i.n^ 
competent.  If  the  motion  of  the  defendant  had  been  lim^ 
ited  to  the  latter  part  of  said  answer,  viz.,  "the  most  dang- 
erous alley  in  Circleville  on  account  of  the  slope  it  has"  etc., 
the  motion,  no  doubt,  would  have  been  sustained.  But  the 
motion  was  too  broad;  it  included  a  whole  answer,. some  of 
which  was  perfectly  competent.  That  being  the  case  the 
court  did  not  err  in  refusing  to  sustain  the  motion. 

The  next  alleged  error  that  we  shall  consider  arose  upon 
the  examination  of  one  Wayne  Caldwell  as  a  witness  for  the 
plaintiff.  The  witness  was  questioned  as  to  the  condition  of 
the  streets  on  which  this  accident  happened,  and  probably  as 
to  other  streets  in  the  vicinity  of  where  the  accident  oc- 
curred, and  on  cross-examination  be  was  asked:  "What 
was  the  condition  of  the  other  walks  over  which  you  passed 
that  night?''  And  the  answer  was;  "I  think  they  were  all 
slippery '\  The  plaintiff  made  a  motion  to  strike  this  ques^ 
tion  and  answer  out,  which  motion  as  sustained,  and  the  de^ 
fendant  excepted,  and  now  claims  that  was  error. 

We  think  it  was  competent  for  the  defendant  to  show  the 
condition  of  the  streets  all  over  the  city  of  Oircleville  oik 
that  night,  for  the  sole  purpose  of  refleeting  upon  the  mat- 
ter as  to  whether  or  not  the  plaintiff  was  guilty  of  contribu*- 
tory  negligence,  because  if  there  was  an  unusual  condition 
of  snow  and  sleet  and  ice  upon  the  streets  in  Oircleville  that 
evening,  it  is  sufficiant  to  say  that  that  fact  alone  should 
have  put  the  plaintiff  on  notice,  and  she  should  have  been 
on  the  alert  in  traveling  on  any  of  the  streets  and  in  attempr 
ting  to  go  over  any  of  the  crossings,  and  in  that  way  it 
would  reflect  upon  the  question  whether  she  wsa  guilty  of 
contributory  negligence.  While  it  was  competent  for  the 
defendant  to  show  this  state  of  facts  when  it  came  to  offer 
evidence  in  support  of  its  casp,  it  was  not  proper  for  it  to 
do  so  in  the  first  instance  by  cross-examining  the  witnesses 
of  the  plaintiff,  unless  testimony  bad  been  elicited  by  the 
plaintiff  upon  direct  examination  that  justified  such  cross* 
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ezamiDatioD.  We  do  not  see  anytbiog  in  the  tefltimony  of 
the  witness  on  direct  examination  that  jtksiified  his  cross-ez* 
amination  at  that  time  on  that  subject  The  gronndsof  tbe 
motion  are  not  stated,  and  the  reason  of  the  court  for  sustain- 
ing the  same  is  not  given,  and  as  the  court  in  its  discretion 
had  a  right  to  control  the  order  of  the  introduction  of  the 
testimony  and  refuse  to  permit  that  testimony  to  be  intro- 
duced until  the  defendant  reached  its  case,  we  must  presume 
that  the  court  acted  upon  the  correct  reason,  and  sustained 
said  motion  because  the  testimony  was  being  offered  out  of 
its  order,  so  that  there  was  no  error  in  the  ruling  of  the 
eourt  on  that  point. 

The  neit  error  alleged  presents  a  more  difBouIt  and  ser- 
ious question.  It  arises  in  the  testimony  of  the  plsintiff, 
who,  when  upon,  the  witness  stand,  was  asked  this  question: 

**State,  Mrs.  Sohn,  how  you  were  conducting  yourself  in 
going  down  to  the  alley  crossing,  at  the  point  where  you 
slipped,  as  to  using  care?^'  **A.  I  was  using  all  due  can- 
Uon/' 

Defendant's  counsel  moved  to  strike  this  answer  out;  the 
motion  was  overruled,  and  the  defendant  excepted.  The 
question  being  tried  by  the  jury  was  whether  the  plaintiff's 
injury  was  caused  by  the  negligence  or  want  of  care  on  the 
part  of  the  defendant,  and  also  whether  the  plaintiff  by 
reason  of  her  own  negligence  or  want  of  care  contributed  to 
her  own  injury. 

Negligence,  as  we  understand  it  in  this  case  especially,  is 
a  mixed  question  of  law  and  fact,  which  it  was  the  duty  of 
the  jury  to  determine  from  the  facts  properly  put  t)efore  it. 
The  plaintiff  by  her  answer  undertook  to  determine  that  very 
question.  It  was  a  question  for  tbe  jury  to  say  whether 
nnder  all  the  circumstances  she  '^was  using  all  due  cau- 
tion,'' and  not  for  her. 

We  are  aware  that  it  is  difficult  at  times  to  get  witnesses 
to  confine  their  answers  to  the  question  propounded  to  tbem, 
and  it  probably  waa  in  this  instance;  but  where  tbe  answer 
of  a  witness  is  clearly  incompetent, it  is  the  duty  of  the  eourt 
upon  a  motion  being  made  for  that  purpose  to  strike  out  the 
answer  of  the  witness  and  withdraw  its  consideration  from 
tbe  jury.  We  have  no  hesitation  in  saying  that  tbe  answer 
of  the  witness  in  this  instance  was  wholly  inoompetent,  and 
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that  the  court  in  infusing  to  sastain  the  motion  of  the  de* 
fendlint  to  stiik*  it  ont  committed  a  prejadicial  error. 

The  neit  alteged  error  ariaea  npon  the  rejection  of  the 
eyidetice  of  John  W.  Stump  and  Howard  Sweetman,  who 
were  both  fnryejora,  and  who  were  tK>th  oflFered  aa  witneaaea 
by  the  dafendant  to  prore  that  the  alley  croaaing  here  the 
plaintiff  receited  her  injury  waa,  in  their  opinion,  conatract- 
ed  in  the  manner  in  which  anch  croaainga  are  nsnally  and 
ordinarily  conatrncted.  In  other  worda,  the  defendant  at- 
tempted to  examine  theae  witneaaea  aa  ezpert8,on  the  theory 
that  they  were  better  qualified,  by  leaaon  of  their  profeaaion, 
aod  that  they  had  a  better  nnderatanding  of  anch  mattera 
than  men  in  common, and  it  waa  objected  that  they  were  not 
ezperte,  aod  the  coart  ao  held. 

Jndge  Okey,  in  the  caae  of  Railroad  Company  ▼.  Shnlts, 
48  Ohio  St.,  282,  on  thia  qneation  of  ezperta  aaya:  ''A  few 
general  propoaitiona  are  anbmitted,  which,  it  ia  believed, 
fairly  reflect  the  current  of  authority  on  the  anbject  of  the 
admiaaibility  of  the  opiniona  of  witneaaea  aa  evidence. 

"1.  That  witneaaea  ahall  teatify  to  facta  and  not  opiniona 
ia  the  general  rule.       «       •       e 

"6.  Where  it  ia  practicable  to  place  palpably  before  the 
jury  the  facta  aupporting  their  opiniona, the  witneaaea  ahould 
be  reatricted  in  their  teatimony  to  afich  facta,  and  the  jurora 
left  to  form  their  opiniona  from  theae  facta,  unaided  by  the 
mere  opiniona  of  the  witneaaea." 

We  think  that  the  aixth  paragraph  above  quoted  covera  the 
eaae  of  theae  witneaaea,  and  that  paragraph  ahould  govern  in 
caaea  of  thia  kind.  The  moat  that  theae  witneaaea  could 
have  teatified  to  would  have  been  in  a  comparative  way; 
they  might  have  said  that  they  had  obaerved  and  knew 
aometbing  about  anch  a  croaaing  aa  thia;  that  they  had  aeen 
eroaeinga  conatrncted  in  other  citiea  and  towna  in  the  atate 
of  Ohio,  and  have  compared  them  with  thia  croaaing  in 
reference  to  which  they  were  being  queationed.  That  ia  aa 
far  aa  theae  witneaaea  could  have  been  permitted  to  go  con- 
cerning it  We  do  not  think  that  the  court  erred  therefore 
in  excluding  both  cf  theae  witneaaea. 

The  plaintiff  in  the  court  below  waa  permitted  to  prove 
bj  a  large  number  of  witneaaea  that  they, the  witneaaea,  had 
or  fallen,  or  that  they  bad  aeen  otSer  peraona  alip  or 
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fall  at  the  alley  orossing  where  the  plaintiff  claimed  ahe  waa 
injared.  Tbia  teatimony  covera  a  long  ptiV)d  of  time  prior 
to  the  injury  of  the  plaintiff.  The  defendanv  claimed  that 
thia  clasa  of  teatimony,  if  it  was  competent  at  all,  waa 
only  competent  for  a  limited  parpoae,  and  tha\  it  was  the 
duty  of  the  court  at  the  time  such  testimony  waa  received  to 
instruct  the  jury  for  what  purposes  it  was  competent  and 
might  be  considered  by  them.  At  the  conclusion  <A  the 
testimony  of  the  first  witness  offered  by  the  plaintiff  upon 
thia  branch  of  her  ease,  counsel  for  defendant  made  the  fol- 
lowing request  of  the  court:  **In  reference  to  this  clasa  of 
testimony  it  has  been  held  by  the  supreme  court,  and  some 
of  the  circuit  courts,  that  the  court  should  charge  the  jury 
as  to  the  purpose  for  which  it  is  received,  and  the  only  pur- 
pose for  which  it  can  be  used,  and  I  would  ask  the  court  to 
instruct  the  jury,  that  it  is  competent  only  in  proving  a  de- 
fective character  of  the  street,  and  knowledge  of  the  city  of 
that  fact,  and  it  is  not  competent  to  prove  actionable  negli- 
gence on  the  part  of  the  city  at  the  time  the  injury  was 
committed.'' 

The  court  then  said  to  the  jury:  ''I  will  say  to  the  jury 
that  the  purpose  of  the  testimony  like  this  given  by  the  last 
witness,  to  the  effect  that  she  had  slipped  and  fallen  on  this 
crossing  where  it  was  alleged  the  plaintiff  met  with  her 
accident,  is  received  for  the  purpose  of  showing  knowledge 
on  the  part  of  the  city  authorities  of  the  dangeroua  condi- 
tion of  the  alley  crossing, and  that  ia  aa  faraa  I  will  go  now. 
When  I  come  to  instruct  the  jury  in  my  general  charge,  I 
hope  to  lay  down  the  correct  rule  with  reference  to  that'' 
Thereupon  counsel  for  the  defendant  excepted  to  therefnaal 
of  the  court  to  charge  the  jury  as  requested. 

The  court  in  its  general  charge  instructed  the  jury  on  that 
subject  aa  follows:  ''Evidence  haa  been  admitted  tending  to 
show  that  the  alley  crossing  in  question  has  been  substan- 
tially in  its  present  condition  for  a  number  of  years,  and 
that  during  that  time  divera  persons  have  slipped  or  fallen 
at  that  point.  This  testimony  may  lawfully  be  used  by  you 
for  two  purposes:  First,  as  tending  to  show  the  dangeroas 
condition  at  the  alley  crossing,  and  aecond,  as  tending  to 
show  that  the  city  authorities  had  knowledge  or  should  be 
charged  with  knowledge  of  such  dangeroua  condition.  This 
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knowledge,  as  to  ita  daiigeroae  coDdition,  if  auoh  it  waa, 
ahoald  be  brought  home  to  the  city  in  one  or  the  other  of 
the  methoda  that  I  have  atated,  prior  to  the  time  that  the 
plaintiff^B  injury  oooarred,  ao  that  if  those  accidenta,  if  any 
BQch  there  were,  which  occurred  at  this  time,  would  have 
the  effect  to  prove  knowledge  material  in  thia  caae,  they 
muat  be  ahown  to  have  occurred  previoua  to  the  plaintiff'a 
accident.  But  if  the  aurface  and  condition  of  the  alley 
aince  the  accident  haa  remained  aubstantially  aa  it  waa  for 
a  conaiderable  time  before  the  accident,  then  you  may  eon- 
aider  the  occurrence  of  the  other  accidenta  there  aince  the 
plaintiff  received  her  injury  na  tending  to  prove  the  danger- 
oua  condition  of  auch  alley  at  the  time  and  before  the  plaint- 
iff received  her  injury."  To  thia  portion  of  the  charge  aa 
given  the  defendant  excepted. 

The  defendant  then  aubmitted  the  following  special 
chargea  upon  that  aubject  to  the  court,  and  requested  that 
they  be  given  in  charge  to  the  jury,  to-wit: 

''I.  Evidence  had  been  introduced  to  show  that  other  per- 
aona,  other  tban  the  plaintiff,  had  fallen  at  the  aame  place 
where  the  plaintiff  claims  to  have  received  her  injury.  Thia 
evidence  ia  only  competent  to  prove  the  dangeroua  character 
of  thia  alley  croaaing,  and  that  the  defendant  had  know- 
ledge of  the  aame.  It  ia  not  competent  to  prove  actionable 
DOgligoDce  on  the  part  of  the  oity  at  the  time  plaintiff  waa 
injured,  and  if  other  accidenta,  peraona  falling  there,  were 
oauaed  by  the  slipperineaa  of  the  ice,  which  ice  waa  common 
to  all  parte  of  the  city,  and  not  from  the  defect  in  the  con- 
atruction  or  keeping  the  aame  in  repair,  then  yon  cannot 
conaider  auch  evidenec  for  any  purpoae. " 

''II.  Evidence  haa  been  admitted  tending  to  ahow  that 
the  alley  croaaing  in  queation  has  been  aubatantially  in  ita 
preaent  condition  for  a  number  of  yeara,  and  that  during 
that  time  divera  peraona  have  alipped  and  fallen  at  that  point. 
This  teatimony  may  lawfully  be  uaed  by  you  for  two  pur- 
poaea:  firat,  aa  tending  to  show  the  defective  condition  of 
the  alley  croaaing,  at  the  point  where  the  plaintiff  claima  to 
have  received  her  injury,  and  aecond,  aa  tending  to  ahow 
that  the  city  authoritea  had  knowledge  or  ahould  be  charged 
with  knowledge  of  auch  defective  condition.  But  it  ia  not 
competent  for  you  to  conaider  auoh  evidence  for  the  purpoae 
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of  proving  that  the  defendant  was  negligent  in  permitting 
eaid  alley  crossing  to  be  and  remain  in  such  condition,  nor 
that  snoh  condition,  as  between  plaintiff  and  defendant, was 
the  sole  canse  of  her  injary." 

The  conrt  lefosed  to  give  both  or  either  of  the  special  re- 
qaests  above  quoted,  and  the  defendant  excepted  to  the  ml- 
ing  of  the  court. 

Was  there  prejudicial  error  in  the  ruling  of  the  court  up- 
on either  or  ail  of  these  questions? 

It  is  claimed  by  counsel  for  the  defendant  in  error,  that 
by  a  fair  construction  being  placed  upon  the  language  yf  the 
court  below, that  it  in  effect,  at  least,  if  not  in  words,  by  its 
instruction  to  the  jury  given  at  the  time,  and  in  its  subse- 
quent charge, limited  the  testimony  iu  question  as  requested 
by  counsel  for  the  defendant  below. 

Counsel  for  the  plaintiff  in  error  claimed  that  the  jury 
were  not  instructed  in  reference  to  tbe  use  wbich  they  might 
make  of  this  testimony  in  the  manner  required  by  law;  they 
claim  that  tbe  rule  which  should  govern  in  cases  of  this 
kind  is  laid  down  by  our  supreme  court  in  the  second  para- 
graph of  the  case  of  Brewing  Oo.  v.  Bauer,  50  Ohio  St., 560, 
and  that  rule  is  peremptory  on  the  part  of  the  court,  when 
such  testimony  is  introduced,  to  at  the  time  instruct  the  jury 
as  to  its  proper  limits.     That  paragraph  is  as  follows: 

*'2.  In  an  action  by  an  employe  against  his  employer 
for  damages  resulting  from  an  injury  received  in  oper- 
ating a  machine,  caused  by  its  defective  construction,  the 
defect  being  charged  to  the  negligence  of  the  employer,  it  is 
competent  to  prove  that,  on  a  former  occasion,  while  it 
was  being  operated  by  another,  tbe  machine  worked 
in  a  manner  similar  to  when  the  plaintiff  was  injured.  But 
such  evidence  is  only  competent  to  prove  the  defective  char- 
acter of  the  machine  and  the  employer's  knowledge  of  the 
fact;  it  is  not  competent  to  prove  actionable  negligence  on 
the  part  of  the  employer  at  the  time  the  plaintiff  was  in- 
jured; and  the  jury  should  be  so  instructed  at  the  time  it  is 
received.  •' 

We  do  not  agree  with  counsel  for  defendant  in  error  that 
the  instruction  and  subsequent  charge  of  the  court  below 
was  a  substantial  compliance  with  the  rule  laid  down  by  the 
supreme  court,  above  quoted.  That  language  of  the  court 
is  in  its  nature  mandatory. 
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By  BtatiBg  to  the  jary  that  eTidence  ia  competent  for  one 
porpoee,  it  can  hardly  be  aaanmed  that  that  ia  equivalent  to 
aaying  thai  it  ia  competent  for  that  parpoae  alone,  and  can- 
not be  conaidered  for  any  other  pnrpoae.  The  jnry  were 
told  that  they  might  lawfully  nae  thia  evidence  for  two  par- 
poeea  which  were  named  by  the  conrt;  connael  for  defend- 
ant had  in  the  preaence  of  the  jary  reqaeated  the  court  to 
inatrnct  the  jnry  that  they  coald  only  nae  aaid  evidence  for 
the  two  porpoaea  named  by  the  uoart,  and  not  for  any  other 
pni poae.  Thia  reqneat  the  coart  in  their  hearing  had  re- 
faaeid.  Under  theae  circamatancea  it  ia  only  reaaonable  to 
preaome  that  the  jary  tielieved  that  they  might  use  thia  evi- 
dence for  all  parpoaea,  and  eapecially  for  the  parpoae  of 
proving  negligence  on  the  part  of  the  defendant. 

It  ia  aaid  by  coanael  for  defendant  in  error  that  the  ayl- 
labaa  of  the  caae  of  Brewing  Oo.v.  Baaer,  aapra,  eapecially 
the  aecond  paragraph  thereof,  doea  not  proi^erly  atate  the 
law  of  the  caae,  when  compared  with  the  opinion  of  Jndge 
Minahall,  and  that  it  moat  have  been  inadvertently  prepared 
or  copied.  We  have  read  thia  ayllabaa  carefally,  and  alao 
the  opinion  of  Jadge  Minahall,  and  we  do  not  think  that  th^ 
rule  laid  down  in  the  ayllabaa  differa  from  the  rale  laid  down 
in  the  opinion  delivered  by  Jadge  Minahall.  We  ander- 
etand  that  the  ayHabaa  of  the  caae  iaaaperivaed  by  the  entire 
coart,  and  that  the  coart  ia  reaponaible  for  it,  and  that  it 
oontaina  the  law  in  the  caae.  The  jadge  writing  the  opinion 
may  aee  proper  to  go  ontaide  and  atate  mattera  which  con- 
flict with  the  ayllabaa  and  that  frequently  are  not  followed. 
We  think  the  expreaaion  contained  in  the  ayllabna  of  the 
caae  of  Brewing  Oo.  v.  Baaer,  aapra,  ^'ahoald  be  inatracted 
at  the  time  it  ia  received*',  ia  aa  plain  aa  can  be,  and  that  it 
meana  what  it  aaya,  and  that  the  court  made  a  miatake  ill 
not  aaying  to  the  jary,  aa  reqaeated  by  coanael  for  the  de- 
fendant at  the  time  the  teatimony  waa  introduced,  that  it 
waa  not  to  be  conaidered  aa  proving  actionable  negligence 
on  the  part  of  the  city. 

Thia  aame  queation  waa  decided  by  the  circuit  court  of 
Aabtabula  county  before  the  deciaiona  waa  rendered  in  the 
caae  of  Brewing  Co.  v.  Bauer,  8  Circuit  Court  Beporta,640, 
and  a  very  full  and  able  opinion  waa  delivered  by  Lanbie,  J., 
wfaiob  ia  in  full  accord  with  the  viewa  ezpreaaed  by  the  au- 
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preme  conrt  in  Brewing  Oo.  v.  Baaer,aDd  which  we  believe 
to  be  the  true  rale  in  thia  claaa  of  caaea.  See  alao  to  the 
aame  effect  Brooklyn  Street  Railroad  Company  v.  Hattie  A. 
Kelly,  6  Circait  Conit  Beporta,  page  106. 

Among  the  apecial  chargea  reqneated  by  the  plaintiff  her 
low  and  which  were  given,  were  the  following: 

'*No.  14.  If  yon  find  that  the  aidewalk  on  the  weat  aide 
of  Court  atreet  waa  the  nanal  one  for  the  plaintiff  to  take  in 
walking  to  her  house,  she  waa  not  obliged  to  leave  it  becaaae 
it  waa  icy,  nnleaa  ahe  had  reason  to  apprehend  danger,  and 
that  ahe  could  avoid  it  by  taking  some  other  route." 

'*No.  15.  The  sidewalk  where  the  plaintiff  waa  walking, 
and  not  the  atreet,  waa  the  usual  and  proper  place  for  her  to 
walk  under  ordinary  circumstances  and  she  is  not  chargeable 
with  negligence  in  keeping  on  the  aidewalk,  becauae  it  waa 
icy,  unleas  she  had  reaaonable  ground  to  apprehend  danger, 
and  that  she  could  avoid  it  by  going  on  the  street." 

The  defendant  below  excepted  to  the  giving  of  theae 
chargea. 

Both  of  thoae  instructions,  by  a  literal  conatruction,  may 
be  aaid  to  be  and  probably  are  mialeading,  but  that  is  aa  far 
aa  the  objection  ahould  go.  The  question  waa  not  what  the 
plaintiff  below  thought  at  the  time,  ao  much  as  what  a  prud- 
ent peraon  under  the  aame  or  similar  circumstancea  ahould 
do.  In  view  of  the  record  in  thia  case  we  would  not  feel  like 
saying  that  either  of  theae  instructions  were  prejudicial. 

The  defendant  below  aaked  the  court  to  give  to  the  jury 
the  two  following  special  instructions: 

"No.  3.  If  you  find  from  the  evidence  that  the  plaintiff 
waa  injured  at  the  time  ahe  avers  in  her  petition  by  some 
act  of  negligence  on  the  part  of  the  defendant,  but  that  the 
negligent  act  which  caused  her  injury  ia  not  ataied  or  averred 
in  her  petition  aa  the  cauae,  or  one  of  the  causes  of  the  in^ 
jury,  then  and  in  that  event  ahe  cannot  recover  in  thia  ac- 
tion." 

"No.  4.  If  you  find  from  the  evidence  that  the  plaintiff'a 
injury  waa  cauaed,  without  fault  on  her  part,  by  the  negli- 
gent and  careleaa  act  and  conduct  of  the  defendant  in  per* 
mitting  to  be  removed  and  in  failing  to  replace  certain 
atonea  from  the  alley  croaaing  where  ahe  received  her  injury, 
and  that  that  waa  the  aole  cause  of  her  injury, then  I  cbargf 
you  that  ahe  cannot  recover  in  thia  action." 
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The  court <ref need  to  give  said  cbargee,  or  either  of  them, 
and  the  defendant  excepted. 

These  charges  were  asked  apon  the  theory  that  the  peti- 
tion  of  the  plaintiflF  did  not  charge  or  allege  as  one  of  the 
grounds  of  negligence  on  the  part  of  defendant, that  her  in- 
jury was  caused  by  the  negligence  of  the  defendant  in  per- 
mitting to  be  removed  or  in  failing  to  replace  stones  that 
hjd  been  removed  from  the  alley  crossing  where  the  injury 
was  allged  to  have  occurred. 

There  was  testimony  offered  by  the  plaintiff  below  upon 
this  question,  and  so  far  as  we  csn  ascertain  by  in  examina- 
tion of  the  record,  there  was  no  objection  made  to  its 
reception.  If  objection  had  been  made  to  the  introduc- 
tion of  such  testimony,  it  certainly  would  have  been  ex- 
cluded; but  as  it  went  in  without  objection,  it  is  too  late  now 
to  object  in  this  manner  or  in  an  v  other  manner.  We  there- 
fore think  there  was  no  error  in  refusing  to  give  these 
charges. 

The  plaintiff  below  asked  the  court  to  give  the  following 
charge : 

No.  8.  If  you  6nd  from  the  evidence  that  the  alley  cros 
sing  where  the  plaintiff  claims  to  have  received  her  injury 
was  defective  in  having  such  a  slope  as  to  render  it  unsafe 
for  persons  to  pass  over  when  covered  with  ice,  or  that  it 
was  rendered  unsafe  at  such  time  by  the  removal  of  stone 
therefrom,  prior  to  the  time  said  injury  was  alleged  to 
have  happened,  then  and  in  such  case  I  charge  you,  the  de- 
fendant was  negligent  in  failing  to  remedy  such  defect  so 
as  to  have  made  said  crossing  safe." 

The  defendant  excepted  to  the  giving  of  this  charge. 

We  think  that  that  charge  was  defective  by  not  being 
qualified  in  this  way:  that  is,  as  to  the  defective  condition, 
the  city  should  have  had  reasonable  notice  as  to  the  removal 
of  stones,  or  that  it  must  have  been  shown  that  the  stones 
had  been  removed  a  sufficient  length  of  time  prior  to  the 
accident  that  notice  to  the  city  might  have  been  presumed. 
So  we  think  thefe  was  error  in  giving  that  special  charge. 

Special  charge  No.  8,  which  the  defendant  below  requested 
the  court  to  give,  and  which  the  court  refused,  was  piobab- 
ly  intended  to  be  the  converse  of  a  portion  of  the  general 
charge  of  the  court  on  the  same  subject,  and  on  which  prob- 
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ably  rests  the  most  important  festare  of  this  esse.  Obsrgs 
No.  8,  which  was  requested  to  be  given  bj  the  defeodsnt  ^- 
low,  is  se  follower 

''No.  8.  If  joa  find  fiiM  the  wUmcs  thnitho-  omm^ 
sing  over  the  alley  where  the  piaintifl^  jreenvwd  her  lojary 
was  defective,  either  by  reason  of  its  improper  and  neglir 
gent  construction, or  by  reason  of  the  negligence  of  the  city 
in  failing  to  keep  the  same  in  proper  repair,  or  both,  and 
that  the  city  knew,  or  ought  to  have  known,  of  ssid  defect 
or  defects,  and  if  you  further  find  that  a  short  time  before 
the  plaintiff  fell  and  received  her  iujury  ssid  crossing  hsd 
become  covered  with  ice  and  frozen  snow,  then  I  charge  you 
that  yon  cannot  infer  from  the  fact  that  the  city  had  know- 
ledge of  the  defec^ve  condition  of  said  sidewalk,  that  it  also 
had  knowledge  of  the  accumulation  of  ice  and  frozen  snow 
thexeon;  and  if  you  further  find  that  the  plaintiff  would  not 
nave  received  her  injury  except  for  the  accumulation  of  ice 
and  frozen  snow  on  said  alley  crossing,  then  before  she  can 
recover  she  must  show  that  the  city  authorities  had  know- 
ledge of  the  accumulation  of  ice  and  snow  on  said  crossing 
and  neglected,  for  an  unreasonable  length  of  time  after  re- 
ceiving such  notice,  to  cause  the  same  to  be  removed  there- 
from." 

We  think  that  charge  was  defective,  and  that  there  was  no 
error  in  refusing  to  give  it.  It  lacks  the  following  quali- 
fication : 

''Unless  the  jury  should  also  find  that  such  accumulation 
of  snow  and  ice  might  reasonably  have  been  anticipated  as 
the  natural  and  probable  result  of  such  defective  construc- 
tion and  lack  of  repair."  With  that  qualification  we  think 
the  instruction  would  cover  the  law  in  the  case. 

Now, as  to  the  general  charge  of  the  court  on  that  point; 
it  is  as  follows:  "If  the  alley  crossing  in  question  was 
negligently  constructed  by  giving  it  too  abrupt  and  steep  a 
slope  or  grade,  or  if  the  alley  crossing  became  defective  in 
the  respects  charged,  and  the  city  negligently,  that  is  after 
reasonable  notice,  failed  to  remedy  such  defect,  and  those 
matters,  or  any  of  them,  in  connection  with  the  slippery  con- 
dition of  the  surface  of  the  alley  crossing,  were  the  cause  of 
the  plain  tiff  *s  slipping  and  falling,  and  if  she  wouldn't  have 
fallen  had  said  alley  crossing  been  csrefuUy  constructed,  or 
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kept  in  repair  after  conatrQction,  then  ber  accident  waa 
chargeable  to  the  negligence  of  the  citj,  nnleaa  abe  waa  at 
faahheraelf." 

To  make  that  correct  it  aboold  have  bad  tbia  aim  pie 
qnalification :  *Uf  the  jnrj  also  find  tbatancb  accnmnlation 
of  anow  and  ice  might  reaaonably  have  been  anticipated  aa 
the  natnral  and  probable  reanlt  of  ancb  defective  conatrnc- 
tion  and  lack  of  repair.  * ' 

Without  that  qualification  that  portion  of  the  charge 
quoted  waa  objectionable  and  erroneoua.  See  Beach  on 
Contributory  Negligence,  page  48,  note. 

The  following  portion  of  the  charge  of  the  court  ia  alao 
excepted  to:  ''The  city  ia  bound  to  adopt  a  reaaonably  aafe 
and  careful  plan  and  manner  of  conatructiun  of  the  alley 
croaaing,  and  it  waa  bound  to  know  that  the  plan  adopted 
and  uaed  waa  leaaonably  aafe  for  peraona  to  paaa  along  and 
over  the  croaaing/'  That  ia  too  broad;  it  covera  too  much. 
It  instructa  the  jury,  in  aubatance,  that  if  the  injury  waa 
caused  by  an  unsafe  plan  which  had  been  adopted  by  the 
city,  that  the  city  became  liable  although  it  may  have  had 
prior  to  that  time  no  notice  or  knowledge  that  the  oroasing 
or  plan  thereof  waa  unsafe.  It  proceeda  upon  the  theory 
that  because  the  plan  waa  adopted  by  the  city,  that  it  waa 
concluaively  presumed  to  have  knowledge  of  any  and  all 
defecta  therein  that  might,  under  any  and  all  possible  cir- 
cumstances, make  the  same  dangerous,  and  that  therefore  ita 
liability  attached  as  soon  aa  an  injury  occurred  notwithstand- 
ing the  fact  that  it  may  have  had  no  knowledge  or  notice 
that  the  plan  which  it  had  adopted  was  defective  or  danger- 
ous. 

In  the  caae  of  Circleville  v.  Sohn,59  Ohio  St.,  285,  it  waa 
made  a  condition  precedent  to  the  right  to  recover  for  an 
injury  cauaed  by  reason  of  an  unaafe  plan  adopted  by  a 
municipal  corporation,  that  the  corporation  should  have 
notice  of  the  unsafe  condition  of  the  plan. 

The  aame  holding  waa  made  by  the  supreme  court  in  the 
case  of  Dayton  v.  Taylor's  Administrator, decided  February 
20,  1900,  43  Bull.,  page  209:  We  think  that  the  two  cases 
above  mentioned  are  consistent  with  each  other,  and  that  by 
a  careful  examination  it  will  be  found  that  they  both  hold 
that  before  the  city  can  be  held  liable,    it   must   be  shown 
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that  it  had  reaaonable  notice  of  the  defect  which  ia  alleged 
to  have  caaaed  the  injary,  and  a  reasonable  time  within 
which  to  repair  that  defect,  although  the  defect  which  ia 
alleged  to  have  cansed  the  injnry  may  have  been  in  the  plan 
itaelf.  For  instance,  where  a  city  adopts  a  plan  of  improve* 
ment  of  its  streets,  and  it  turns  out  that  an  improvement 
made  in  pursuance  of  that  plan  is  defective  and  dangerous, 
before  the  city  can  be  held  liable,  it  must  have  reasonable 
notice  of  the  existence  of  the  defect,  and  a  reasonable  time 
within  which  to  remedy  it. 

We  have  only  attempted  to  alltde  briefly  to  what  we  con- 
aider  the  principal  errors  assigned.  We  have  not  under- 
taken to  call  attention  to  the  numerous  assignments  of  error, 
some  of  which  are  perhaps  technically  well  taken,  but  we 
do  not  find  any  of  them  to  be  of  aubatantial  prejudice  fur- 
ther than  those  we  have  mentioned.  We  did  not  examine 
the  record  as  to  the  weight  of  the  evidence,  and  we  expresa 
no  opinion  thereon. 

For  the  reasons  given  this  judgment  will  be  reversed. 

C  A.  Leisi,  City  Solioitor^  and  Clarence  Curtain^  for 
Plaintiff  in  Error. 

Abemethy  &  Folsom^  John  Schleyer  and  Charles  Oer^ 
hardt,  for  Defendant  in  Error. 


(Eighth  Circuit— Cuyahoga  Go.,  O.,  Cir*t  0*t— Sept. Term,  1896.) 

Before  Caldwell,  Marvin  and  Hale,  J  J* 
MRS.  JANE  MULROONEY  ▼.  CHARLES  LEDERER  A  SON. 

Action  before  J.  P.  again$t  two  defendants — Dismieecd  as  to  one 
and  judgment  as  to  the  other-- Appeal  by  latter  does  not  vacate  dis- 
missal  cu  to  first  party-- 

Where,  in  an  action  brought  before  a  J.  P.  against  two  parties, 
not  neeessarily  so  oonneoted  that  the  rights  of  one  can  not 
be  determined  without  deciding  upon  the  rights  of  the 
other,  the  case  is  dismissed  as  to  one  and  judgment  is  ren- 
dered against  the  other  of  such  defendants  who 
thereupon  appeals  to  the  common  pleas,  the  action  of  th^ 
J.  P.  as  against  such  appellant  only  is  brought  before  the 
appellate  court,  and  the  Judgment  of  the  J.  P.  dismissing 
the  other  defendant  is  not  by  such  appeal  vacated. 

Error  to  the  Oourt  of  Common  Pleas  of  Cuyahoga  county. 

Marvin,  J. 

In  this  case  suit  was  brought  by  Lederer  &  Son   before  a 
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JQfltice  of  the  peace  of  Cleveland  township  in  this  county 
against  Jane  Malroonej  and  George  A.  Groot.  Sommona 
was  iaaned  for  George  A.  Groot,  at  one  tinae  attorney 
for  the  other  party  defendant,  and  the  case  continued  to 
H  later  date.  The  parties  finally  appeared  before  the  justice 
on  the  I8th  day  of  November,  1893.  The  case  was  then 
dismissed  at  to  Jane  Mulrooney,  and  proceeded  to  trial. 
Judgment  was  rendered  against  George  A.  Groot.  Groot 
appealed  his  case  and  gave  bond,  and  brought  the  case  into 
the  court  of  common  pleas.  A  petition  was  then  filed  by 
Lederer  &  Son  in  that  court  against  both,  Mulrooney  and 
Groot.  Thereupon  Mrs.  Mulrooney  filed  a  motion  to  have 
the  case  dismissed  as  to  her  on  the  ground  that  she  was  not 
properly  in  court,  because  the  case  had  been  dismissed  as 
to  her  before  the  justice.  That  motion  was  overruled,  and 
Mrs.  Mulrooney  filed  an  answer  denying  everything  contained 
in  the  petition.  When  the  case  came  to  trial,  she  objected 
io  any  evidence  being  introduced  as  against  her,  but  the 
court  overruled  her  objection.  The  case  was  tried  without 
a  jury.  Evidence  was  taken.  The  result  was  that  in  the 
4SOurt  of  common  pleas  judgment  was  had  against  Mrs. 
Mulrooney  and  in  favor  of  Groot.  Mrs.  Mulrooney  made 
a  motion  for  a  new  trial,  which  was  overruled.  Exception 
was  taken,  and  she  filed  her  petition  in  error  in  this  court 
to  reverse  the  judgment  of  the  court  of  common  pleas. 

The  question  really  presented  is,  whether  she  was  a 
proper  party  in  the  court  of  common  pleas? 

As  has  already  been  said,  the  case  was  dismissed  as  against 
her  by  the  justice  of  the  peace.  The  record  does  not  show 
upon  what  ground  it  was  dismissed,  but  that  would  seem  to 
be  immaterial.  It  was  dismissed  as  against  her.  She  had 
no  reason  to  complain  of  the  action  of  the  justice,  and  P'^th- 
ing  to  appeal  from.  She  was  entirely  satisfied.  Whether 
Lederer  &  Son  were  satisfied  or  not,  they  did  not  appeal  the 
case.  They  acquiesced  in  that  judgment.  But  Groot, 
against  whom  judgment  was  entered,  being  dissatisfied  with 
the  judgment,  appealed  and  gave  bond.  Did  that  bring 
Mrs.  Mulrooney  into  the  court  of  common  pleas  so  that  she 
was  bound  to  answer  there?  It  would  seem  a  strange  thing 
that  she,  being  entirely  content  with  the  action  of  the  justice, 
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and  the  plaiDtifb  being  ao  well  content  with  that  action  that 
they  did  not  care  to  appeal  that  ahe  shonld  be  brought  into 
the  conrt  of  common  pleaa  becaaae  the  other  defendant  waa 
dissatiafied  and  appealed. 

The  snit  waa  apon  a  bill  of  particnlara  for  gooda  and 
merchandise  fnrniahed  originally  to  the  defendant,  Mnl* 
rooney.  The  bill  waa  made  to  read  that  it  waa  fnrniahed  to 
the  defendanta. 

We  are  not  without  what  aema  to  be  applicable  aa  anthnr- 
ity  in  thia  caae  in  the  state  of  Ohio.  In  20  Ohio  Reports, 
page  503,  Glass  v.  Greathonae,  the  ayllabas  reads  aa  fol- 
lows: 

^'In  a  caae  in  chancery  where  there  are  two  defendanta, 
and  the  bill  is  dismissed  as  to  one  and  a  decree  against  the 
otber,  an  appeal  by  the  latter  doea  not  vacate  the  decree  aa 
to  the  former;  more  eapecially  where  there  is  not  that  neces- 
sary connection  between  the  defendants  but  that  the  righta 
of  one  can  be  determined  without  affecting  the  righta  of  tbe 
other''. 

So  far  aa  appears  here,  there  is  no  such  connection  be- 
tween these  two  defendants,  that  the  rights  of  one  can  not 
be  determined  withoat  the  presence  of  the  other.  Indeed, 
both  courts  that  tried  the  case  found  their  rights  to  be  dis- 
tinct and  separate,  although  one  court  found  against  one 
defendant,  and  the  other  court   against  the  other. 

In  the  opinion  in  the  case  cited, on  page  613,  thia  langage 
is  used : 

*'But  in  the  case  now  before  us  there  was  a  decree 
against  but  one  of  the  two  defendants,  and  he  appealed. 
From  what?  Unquestionably  from  the  decree  against  him- 
self, not  from  the  decree  in  favor  of  his  co-defendant.  There 
is  no  necessary  connection  between  these  defendants,  so  that 
the  right  of  one  can  not  be  determined  without  deciding  up- 
on the  rights  of  the  other.  We  are  of  opinion  that  Thomaa 
Greathouse  is  not  before  this  court*'. 

It  seems  to  us  that  that  reason  and  that  principle  apply 
in  this  case.  Groot  appeals  from  what  ?  Not  from  tbe 
judgment  in  favor  of  Mrs.  Mulrooney,  but  simply  from  the 
judgment  against  himself.  And  that  being  the  only  thing 
that  was  appealed  from,  what  ahould  have  been  tried  in  tbe 
court  of  common  pleaa  was  whether  Groot  was  indebted  to 
Lederer  &  Son. 
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Entertaining  these  views,  we  reverse  the  action  of  the  court 
of  common  pleas,  and  /emand  the  case  for  further  proceed- 
ings. 

HesaenmueUer  &  Bemia^  Attorneys  for  Plaintiff  in  Error. 

Biley  &  McQuigg,  Attorneys  for  Defendants  in  Error. 


(Fifth  Cirouit— Licking  Go.,0.,  Oiroait  Goiirt-'Jan. Term,  1900.) 

Before  Adams,  Doaglass  and  Voorhees,  JJ. 

EDWARD  HIOKBY    v.    THE  DUELLING  HOUSE  INBUB- 
ANOE  GOMPANY  OF  BOSTON,  MASS. 


Fire  Insurance  Poliey^Proviaian  <igainst  ineunibraneeB— Failure 

of  insured  to  disclose  avoids  policy — 

Where  an  insurance  policy  contained  the  provision  that  it 
should  be  void  if  tbe  subject  should  be  real  property  and 
be  or  become  encumbered  by  mortgage,  trust  deed,  judg- 
ment, or  otherwise,  unless  such  Incumbrance  should  be 
placed  on  the  property  with  the  written  consent  of  the  com- 
pany, and  the  property  is  encumbered  by  mortgages  at  the 
time  of  the  issue  and  acceptance  of  the  policy,  which  was 
unknown  to  the  company,  the  insured  cannot  recover  for  a 
loss  in  an  action  on  the  policy,  even  though  he  made  no 
representations  to  the  company  as  to  incumbrances. 

Error  to  the  Court  of  Common  Pleas  of  Licking  county. 

Adams,  J. 

This  case  is  in  this  court  on  error.  Hickej  was  the 
plaintiff  below,  and  his  action  in  the  court  below  was  upon 
an  insurance  policy  to  recover  four  hundred  dollars  for  the 
loss  of  a  dwelling  house,  destroyed  by  fire  on  the  19th  of 
July,  1894. 

The  petition  is  in  the  usual  form.  The  insurance  com- 
pany, for  its  answer,  first  denied  all  the  allegations  of  the 
petition,  except  certain  matters  that  were  afterwards  ad> 
mitted  in  the  answer.  For  a  second  defense,  it  admitted 
the  issuing  of  the  policy,  and  alleged  that  the  policy  con- 
tained the  provision  that  ''said  entire  policy  should  be  void 
if  the  subject  of  the  insurance  should  be  real  property  and 
be  or  become  encumbered  by  moitgage,  trnst-deed,  judg- 
ment, or  otherwise"  unless  such  incumbrance  should  be 
placed  on  the  property  by  the  written  consent  of  the  com- 
pany, etc.  That  there  was  no  modification  of  this  provision 
in  the  policy,  with  the  knowledge  or  consent   of    the   com- 
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pany,  and  there  was  a  mortgage  for  aiztef^n  hundred  dollars 
on  the  property  at  the  time  of  the  inaurance. 

For  a  third  defense,  the  company  set  ap  the  fact  that 
there  were  no  proofs  of  loss  furnished  to  the  company,  with- 
in the  provisions  of  the  policy. 

The  reply  denies  that  the  policy  contained  the  provision 
set  out  in  the  second  defense,  and  says  that  Hickey  had  no 
knowledge  of  what  the  policy  contained  until  it  bad  been 
delivered  to  him  by  the  defendant,  through  the  United 
States  mail.  The  reply  sets  out  at  length  that  he  made  no 
application  for  the  insurance,  either  in  writing  or  otherwise, 
and  made  no  representations  as  to  encumbrances  to  obtain 
the  policy,  and  that  he  was  not  asked  any  questions  by  the 
company,  or  any  one  acting  for  it,  either  before  or  after  the 
delivery  of  the  policy,  whether  there  was  any  encumbrance 
on  the  title  of  the  real  estate.  He  says  that  this  policy  was 
sent  to  him  by  mail,  and  an  itemized  bill  of  its  cost;  that 
they  demanded  of  Hickey  immediate  payment;  Ihat  he  at 
once  sent  his  check  by  mail  to  the  defendant  in  payment  of 
the  premium  of  insurance,  and  that  the  same  was  then  paid. 

He  says  that,  if  there  was  any  lien  on  the  land  on  which 
the  dwelling-house  stood  at  the  date  of  the  insurance  policy, 
it  was  very  small;  that  the  tract  of  land  was  large  and  val- 
uable; that  the  defendant  well  knew  of  the  existence  of 
such  lien,  and  if  it  had  not  such  knowledge,  it  had  the 
means  of  obtaining  such  knowlege,and  defendant  waived  its 
right  to  assert  the  existence  of  such  lien  by  neglecting  to 
ask  plaintiff  whether  there  was  such  lien,  and  neglecting  to 
examine  the  mortgage  records  of  this  county,for  the  purpose 
of  finding  out  whether  there  was  such  lien.  That  the  company 
intended,  when  it  delivered  the  policy  to  the  plaintiff,  that 
it  should  take  effect;  that  it  did  take  effect,  and  was  not  void, 
and  did  not  become  void  thereafter. 

For  reply  to  the  third  defense,  in  substance,  he  says, that 
the  agents  of  the  defendant  company  were  notified  of  the  loss; 
that  the  company  sent  an  adjuster  there,  who  examined  the 
ruins,  or  the  place  where  the  dwelling  had  stood,  and  made 
inquiries  of  witnesses  as  to  the  fire,  and  the  extent  of  the  loss, 
-and  waived  the  proofs  of  loss. 

The  case  was  tried  to  a  jury  in  the  court  of  common  pleas, 
and,  after  the  evidence  had  all  been  offered,  and   argument 
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of  ooqiimI,  the  coart  directed  a  verdict  for  the  defendant. 
A  motion  for  a  new  trial  waa  overraled,  and  a  bill  of  excep- 
tions taken;  and  the  action  of  the  coort,  in  directing  a  ver- 
dict, 18  tbe  ground  of  error  here,  on  which  Hickey  asks  to 
havo  the  jodgment  of  the  court  belov  reversed. 

Although  there  are  many  pages  of  this  evidence,  there  ia 
no  substantial  controversy  as  to  the  facts  in  the  case.     This 
insurance  policy  was  sent  to  Hickey  through  the  maila;   he 
received  it;  he  aeot  his  check  in  payment  for  the   premium; 
there  was  an  encumbrance  of  from  nine  hundred  to  thirteen 
hundred  dollars;  the  exact  amount  of  the  encumbrance  on 
the  property  is  not  stated,  but  there  was  a  mortgage  on  it  for 
from  nine  hundred  to  thirteen  hundred  dollars  at   the  time 
the  policy  was  delivered  to  Hickey,  and  at  the  time  he  paid 
the  premium.     There  is  no  controversy  about   those   facts. 
After  the  loss  occurred,  this  proof,  as  it  seems  to  ua,  estab- 
lishes the  fact  that  Hickey  did  notify  the  local  agent  of  the ' 
company  here  in  Newark,  and  the  company  sent  a   man    by 
the  niime  of  Parsons — an  adjuster,  who  went   down    to   the 
place  where  this  house  had  been,  and  made  an  examination 
there;  bad  certain  conversations  with  Hickey,  and  then  went 
away;  and  there  was  evidence  from  which  a  jury  might vvell 
have  found  that  the  proofs  of  loss  were  waived. 

If  the  sole  question  in  the  case  had  been  whether  or  ^^} 
the  company  had  waived  the  proof  of  loss,  under  tbe  e^^* 
dence  it  would  have  been  error  for  the  court  to  have  directed 

a  verdict.     We  are  supported  in  that  view  by  a  decision   ^^ 
the  supreme  court  in  38  Weekly  Law  Bulletin,  163,  a    case 
that  went  up  from  Perry  county,  where  the  evidence   as  ^p 
the  waiver  of  proofs  of  loss  was  not  nearly  aa  strong   as    ^^ 
is  in  this  caBe,and  in  which  the  judgment  against  the  in^^^' 
anoe  company  in  the  court  of  common  pleas,  affirmed  by  ^^^ 
circuit  court,  was  affirmed  by  the  supreme  oonrt.      But  tb^ 
evidence  of  the  encumbrance  is  doubtless  the    evidence    ^^ 
which  the  court  below  acted,  and  that    appears    from    wba^ 
was  said  by  the  trial  judge  in  directing  a  verdict. 

Oounsel  for  plaintiff  in  error  contends  to  some  extent,  tba^ 
this  case  comes  under  the  provisions  of  section  8643;  that  tbe 
company,  before  it  issued  the  insurance  policy,  was  in  some 
way  bound  to  make  an  examination, not  only  of  the  physical 
condition  of  the  property,    but  aome  examination  as  to    the 
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title;  and,  baying  neglected  to  make  any  examination  as  to 
the  title,  and  having  neglected  to  aek  Hickey  whether  or  not 
there  were  encambrancea  on  the  property,  that  they  thereby 
waived  that  proyiaion  in  their  policy. 

Counsel  cite  us  to  a  case  in  68  American  State  Reports,  p. 
29,  Dooly  v. Hanover  Fire  Insurance  Company, decided  by  the 
supreme  court  of  Washington:  **Thongh  a  policy  contains 
a  condition  declaring  it  to  be  void  if  the  interest  of  the  in- 
sured be  other  than  unconditional  or  sole  ownership,  it  can- 
not be  avoided  on  the  ground  that  the  insured  did  not  own 
the  legal  title,  he  having  purchased  the  property  and  paid 
therefor  without  having  received  a  conveyance,if  no  written 
application  was  made  by  him  for  the  policy,  and  no  ques- 
tions were  asked  of  him  concerning  his  title. 

''If  the  language  of  questions  contained  in  an  application, 
for  insurance  calls  for  answers  which  may  be,  to  some  extent, 
a  matter  of  opinion,  the  insured,  if  answering  in  good  faith, 
will  be  excused,  though  he  does  not  give  the  desired  answer. 

''If  an  insured  is  not  questioned  respecting  encumbrances 
on  bis  property  or  other  facts  material  to  the  inBurance,and 
does  not  intentionally  conceal  them, their  existence  does  not 
invalidate  the  policy." 

On  page  29,  the  Washington  court  cites  a  case  from  62 
Mich.,  131,  where  it  was  held  that:  *'Where  insurance  is 
applied  for  orally,  and  the  applicant  is  unaware  of  any  pro- 
vision in  the  policy  regarding  encumbrances,  and  is  not 
guilty  of  any  misleading  conduct,  his  bare  silence  cannot  be 
deemed  a  misrepresentation ;  atd  if  the  agent  in  such  a  case 
did  not  read  the  policy  to  the  applicant,or  call  his  attention 
to  the  clause  relating  to  encumbrances,  the  existence  of  a 
mortgage  would  be  no  impediment  to  a  recovery  from  the 
insurance  company." 

They  also  cite  8  Howard, 236,  substantially  to  the  same 
efiFect. 

In  63  American  State  Beporta,  page  846:  "If  an  insurer 
issues  a  policy  without  an  application  or  any  representation 
in  regard  to  the  title  to  the  property  upon  which  the  insur- 
ance is  efiFected,  he  cannot  complain,  after  a  lose,  that  the 
interest  of  the  assured  was  not  correctly  stated, or  that  an  ex- 
isting encumbrance  was  not  disclosed." 

On  page  848,  the  court  say: 
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''Appliwnto  for  inBorance  are  not  generallj  aware  of  the 
neoeaeity  of  diacloaarea  which  long  experience  in  the  bnai- 
neas  of  inaarance  haa  abown  to  under writera  to  be  neceaaary, 
or  what  diacloaarea  it  ia  important  to  make;  while  inaqrance 
cdmpaniea  cannot  only  protect  themaelvea  by  making  in- 
qoiriea  in  regard  to  ancb  thinga  aa  they  may  regard  to  be 
material,  bat,  aa  ia  well  known,  are  in  the  habit  of  doing  ao. 
And  aach  waa  the  cnatom  of  thia  company.  It  waa  admitted 
on  the  trial,byitB  general  agent,  that  the  company  had  blank 
forma  of  application  for  inanrance,  which  contained  thia  quea- 
tion  concerning  the  property  to  be  inaored:  'If  encumbered, 
to  what  amount';  but  that  auch  application  waa  not  sent  in 
thia  inatance  to  the  inaured,  or  to  the  broker  through  whom 
the  inaurance  waa  effected,  to  obtain  an  anawer  to  the  fore- 
going or  any  other  queation." 

In  the  note  to  that  deciaion,  on  page  852,  it  ia  aaid: 

""  Where  an  insurance  policy  ia  iaaued  without  any  appli- 
cation or  written  lequeat  deacribing  the  intereat  of  the  in- 
aured in  the  property,  and  it  doea  not  appear  that  any  actual 
repreaentation  of  any  kind  waa  made  by  the  aaaured,  it  will 
be  preaumed  that  the  policy  waa  written  upon  the  knowledge 
of  the  inaurer,  and  waa  intended  to  cover  in  good  faith  the 
interest  of  the  aaaured  in  the  property:  Weatern  etc., Pipe 
Lines  v.  Home  Inaurance  Company,  145  Pa.  St,  346;  27 
Am.  St.  Sep.,  703,  and  note." 

And  there  are  other  oaaea  cited  in  the  note  that  do  not 
aupport  the  aame  contention. 

These  caaea  auppozt  the  claim  of  counsel  for  plaintiff  in 
error;  but  a  majority  of  the  court  are  of  the  opinion  that 
thia  caae  ia  controlled  by  the  case  of  Webater  v.  Dwelling 
Houae  Inaurance  Company,  53  Ohio  St.  Bep.,  558,  where 
the  anpreme  court  decide:  ''The  examination  required  to 
be  made  by  the  agent  of  an  insurance  company  by  aection 
3648,  Bevised  Statutes,  relatea  to  the  physical  condition  of 
the  property  such  aa  an  inapection  would  disclose,  and  doea 
not  relate  to  the  matter  of  incumbrancea.  The  'change' 
mentioned  in  the  statute  refers  to  some  physical  change  ip 
the  inaured  property,  its  use,  or  its  surroundings,  and  doea 
not  relate  to  a  change  respecting  incumbrances. 

''Where  a  policy  of  inaurance  atipulatea  that  if  any  part 
of  the  property  ahall  be  incumbered  by    mortgage   without 


890  CIRCUIT  COURT  OF  OHIO.  vol.  » 

Hiok«y  y.  Dwelling  iSoate  Ini.  Go. 

the  consent  of  the  company,  the  policy  ahall  be  Toid,  auob 
fltipnlation  is  not  within  the  provisions  of  aectinn  3648. 
And  if,  after  the  issuing  of  the  policy  and  before  the  1obb» 
Boch  incnmbrance  is  created  by  the  insared,  without  the 
consent  of  the  company,  the  policy  is  thereby  inTalidated.'* 

Applying  that  decision  of  the  supreme  coart  to  the  case 
at  bar,  if  there  had  been  no  mortgage  npon  the  property  at 
the  time  of  the  issuing  of  the  policy,  the  other  circum- 
stances of  the  case  remaining  the  same,  if  Hickey  thereafter 
had  mortgaged  the  property,  without  the  consent  of  the 
company,  he  would  have  brought  himself  within  the  exact 
terms  of  this  decision  in  53  Ohio  tit  He  would  have 
brought  himself  within  the  second  clause  of  this  paragraph 
against  encumbrances. 

The  paragraph  says:  ^'If  the  property  be  encumbered, 
or  if  it  become  encumbered''.  Now,  the  supreme  court  has 
said  that,  if  it  become  encumbered,  it  shall  avoid  the  policy. 
A  majority  of  the  court  can  see  no  distinction  in  principle 
between  those  two  clauses  of  that  statement  in  the  policy. 
We  are  unable  to  see  the  distinction — the  reason  why,  if  it 
become  encumbered,  the  policy  should  be  void,  and  if  it  be 
encumbered  that  anotber  and  a  different  rule  should  apply. 

It  is  well  said  in  this  case  that  Hickey  practiced  no  fraud 
upon  this  insurance  company;  be  made  no  misrepresenta- 
tions to  the  insurance  company.  It  can  be  said,  with  equal 
f  >rce,  that  the  insurance  company  practiced  no  fraud  upon 
Hickey.  They  sent  to  him,  through  the  United  Statee 
mail,  an  insurance  policy,  which  he  could  accept  or  reject, 
as  he  saw  fit.  He  says  here,  in  his  reply,  that  he  had  no 
knowledge  of  the  contents  of  this  insurance  policy  until  he 
received  it  through  the  United  States  mail.  The  inference 
from  that  would  be  that,  after  he  received  it  through  the 
United  States  mail,  he  did  have  knowledge  of  its  contents. 
If  he  did  not  have  knowledge  of  its  contents,  he  had  the 
means  of  knowing  before  him;  and  this  was  not  a  case,  as 
this  proof  shows,  of  an  insurance  company  dealing  with  a 
man  wholly  ignorant  of  the  subject  of  insurance.  Hickey's 
own  testimony  shows  that  he  was  a  man  of  considerable 
affairs,  and  he  had  more  than  the  ordinary  experience  in 
dealing  with  the  subject  uf  insurance.  So  that  we  have 
here  a  policy  issued  to  a  man,  received  by  him  through  the 
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mails;  and,  after  be  hae  received  it,  and  had  an  opportunity 
to  eiamine  its  terms,  he  pays  the  premium  on  the  policy, 
and  be  afterwards  attempts  to  assert  rights  that  he  claims 
onder  that  policy. 

He  is  boand  by  the  terms  of  that  policy.     If  he  recoyers 
at  all,  he  mnst  recover  on  that  written   contract   of  jnsnr* 
anoe;  and,  by  the  very  terms  of  that  contract  of  insurance, 
it  is  void,  because  the  property  was  encumbered  at  the  time 
the  insurance  was  issued. 

The  supreme  court  has  decided  that  that  is   a    piovisioD 
that  an  insurance  company  has  a  right  to  put  in  its  policies. 

The  majority  of  the  court  are  of  the  opinion, and  so  hold, 
that  the  court  of  common  pleas  did  not  err   in    directing   * 
verdict  for  the  defendant,  and  the  judgment   of    the   court 
below  is  aflBrmed. 

J.  B.  JaneSy  for  Edward  Hickey. 

Judge  S.  M,  Hunter ^  for  Insurance  Company. 


(Sixth  Circuit— LuoaB  Co.,  O.,  Cirouft  Court— Jan.  Term,  1900. > 

Before  Haynes,  Parker  and  Hull,  JJ. 
PATRICK  KELLY  v.  ANN  FLANAGAN. 

Attachment  before  J,  P.  in  township  other  than   defendant*  $  resi- 
denee— Personal  service  on  defendant-^- Jurisdiction  of  J.  p.  though 
no  property  token- 
It,  in  a  civil  action  before  a  justice  of  the    peace    brought   in 
the  county  bat  not  in   the   township    of    defendant's  resi- 
dence, a  writ  of  attachment  is  in  good  faith  sued   oat  and 
issued  with  the  summonst  and  the  defendant  is  served  pet- 
sonally,  the  justice   acquires   jurisdiction    to    proceed    to 
Judgment  on  the  merits,  though  no    property    is   seized   or 
held  under  the  attachment. 


Error  to  the  Court  of  Common  Pleaa  of  Lmcas  county. 

Pabkbb,  J. 

On  July  2:t,  1899.  Ann  Flanagan  filed  a  bill  of  particu- 
lars  before  a  justice  of  the  pesce  for  Waahingtan  township* 
in  this  county,  against  Patrick  Kelly,  in  which  she  clsime^ 
$89  60,  on  an  account  for  board,  and  alao  filed  an  sffidavit 
for  attachment  end  garnishment,  and  thereupon  a  summona 
and  a  writ  of  attachment  and  garnishment  were  issued.      It 
appears  from  the  return  of  the  conatable    on    the  summona 
that  it  wss  served  by  leaving  a  trne  copy    at   the  place    of 
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lesidence  of  Patrick  Eellj,  and  it  also  appears  that  the. 
garniBfaee  was  dnly  served.  It  farther  appears  that  on  Jaly. 
29,  1899,  both  parties  appeared  before  the  justice,  and  a 
motion  was  made  on  behalf  of  Patrick  Eellj  to  discharge 
the  attachment,  on  certain  grounds  set  forth  therein,  which 
motion  was  heard  and  overruled,  and  from  this  order  Eellj 
took  an  appeal  to  the  court  of  common  pleas.  Thereupon 
the  case  pending  before  the  justice  was  adjourned  until 
August  9, 1899,  at  9  A.  M.,  presumably  to  await  the  action 
of  the  court  of  common  pleas  upon  this  sppeal. 

The  docket  then  states,  under  the  date  of  August  2, 1899, 
that  the  motion  to  dismiss  the  attachment  was  beard  in  the 
common  picas  and  was  granted,  and  that  the  fact  that  such 
action  had  been  taken  in  that  court  had  been  certified  to 
the  justice. 

Then  the  docket  states  that  on  August  9,  1899,  the  case 
came  on  for  hearing  on  its  merits.  That  the  plaintiff,  with 
her  attorney,  was  in  court,  but  for  one  hour  thereafter  the 
defendant  did  not  appear.  That  certain  witnesses  were 
sworn  on  behalf  of  the  plaintiff,  and  that  on  consideration 
of  the  evidence  the  justice  found  for  the  plaintiff  and  en- 
tered judgment  against  the  defendant. 

Plaintiff  in  error  (Eelly)  contends  that  after  the  attach* 
ment  had  been  thus  discharged  the  justice  had  no  jurisdic- 
tion to  proceed  farther  in  the  case  for  the  reason  that  the 
plaintiff  in  error  was  a  rtsident  of  another  township  than 
Washington  township,  to-wit.  Port  Lawrence  township, 
Lucas  county,  and  that  he  was  not  answerable  to  a  sum- 
mons, in  a  civil  action  for  debt,  before  a  justice  of  the 
peace  in  any  other  township  than  that  of  which  he  was  a 
resident,  unless  the  summons  were  accompanied  by  an  order 
of  attachment  and  the  order  of  attachment  was  made  effect- 
ive by  the  taking  and  holding  of  property,  in  which  even 
the  suit  became  substantially  a  proceeding  in  rem. 

That  he  was  not  a  resident  of  Washington  township  and 
was  a  resident  of  Port  Lawrence  township  does  not  appear 
in  this  transcript;  but  in  his  petition  in  error  be  sets  that 
forth  as  a  matter  of  fact.  It  is  urged  that  this  averment  of 
fact  may  be  considered  because  it  is  something  not  contra- 
dicting the  record,  but  supplementary  to  it.  *  We  do  not 
pass  upon  that  question,  but  decide  the  case   upon   the  as- 
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•amptioH  that  the  plmintiff  in  error  waa  a  reaident  of   Port 
Lawrence  townahip. 

Sabseqnently  the  plaintiff  below  (Ann  Flanagan)  inati- 
tated  a  proceeding  in  aid  of  execution,  onder  the  act  paaaed 
April  27,  1896,  92  O.  L. ,  375  and  376,  anthorizing  pro- 
ceedingB  in  aid  of  ezecatibn  before  a  jastice.  Plaintiff  in 
error  waa  informed  of  that,  and  appeared  before  the  jinatice 
to  oppoae  aaoh  action,  and  he  aaya  that  then  waa  the  firat 
time  he  became  apprised  of  the  fact  that  the  jnatice  bad 
attempted  to  eserciae  jariadiction  in  the  premiaea  and  had 
proceeded  to  judgment  against  him;  and  he  then  and  there 
6led  an  aflSdavit  sistting  forth  the  fact  that  his  residence  waa 
in  another  township,  and  in  this  way  he  nndertook  to  attack 
and  procure  the  setting  aside  of  this  original  judgment. 

That,  we  think,  could  not  be  accomplished  in  that  way, 
or  in  such  collateral  proceeding,  the  justice  held  against 
him.  Id  this  proceeding  the  plaintiff  below  failed  to  reach 
any  property  to  apply  to  this  judgment,  but  the  justice 
proceeded  to  enter  up  judgment  against  the  plaintiff  in  er- 
Tor,  in  form  substantially  like  the  original  judgment. 

Within  four  months  of  the  time  of  the  original  judgment 
the  plaintiff  in  error  prosecuted  error  to  both  these  judg- 
menta  and  orders  to  the  court  of  common  pleas,  and  there 
they  were  aflSrmed,  and  now  he  proaecutes  error  in  thia 
•court  to  reverse  the  judgment  of  the  court  of  common  pleaa 
and  both  of  the  judgmenta  of  the  justice. 

The  statute  then  in  force,  providing  when  a  person  may 
or  may  not  be  sued  before  a  justice  of  the  peace,  is  aectiona 
682,  683,  684,  Bevised  Statutes,  as  amended  April  19, 
1898,  93  O  L.,  146,  147,  148.  Section  682  provides: 
''The  jurisdiction  of  justices  of  the  peace,  in  civil  caaes, 
nnleaa  otherwise  directed  by  law,  is  limited  to  the  township 
wherein  they  have  been  elected,  and  wherein  they  reaide; 
bnt  no  jastice  of  the  peace  shall  hold  court  outside  of  the 
limita  of  the  township  for  which  he  was  elected. 

Section  683  provides: 

'' Juaticea  of  the  peace  within  and  coextensive  with    their 

respective  countiea  shall  have  jurisdiction  and  authority     * 

*     *     *     to    i&aue  attach  menta  and    proceed  againat   the 

.goods  and    effects   of   debtora   in    certain  cases,     «     a     « 

but  when  said  jnatice  has  jurisdiction  of  the   defendant  be-' 
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cause  be  reeidea  in  the  township  for  which  aaid  justice  was 
elected  or  otherwise  as  provided  in  section  684  of  the  He- 
vised  Statutes,  the  jurisdiction  of  the  justice  shall  be  coex- 
tensive with  the  county." 

Section  684  provides: 

*'No  householder  or  freeholder  resident  of  the  county 
shall  be  held  to  anwser  a  summons  issued  against  him  by  a 
justice  in  a  civil  matter  in  any  township  of  such  county 
other  than  the  one  where  he  resides,  except  as  otherwise* 
provided  by  section  five  hundred  and  eighty-three,  and  in 
the  cases  following*/' 

Ooming  to  the  fourth  paragraph,  it  reads: 

'* Where  the  summons  is  accompanied  with  an  order  to> 
attach  property  the  jurisdiction  is  coextensive  with  the 
county, "except — in  certain  counties — and  this  county  does- 
no  t  come  within  the  exception. 

Now  the  plain  provision  of  the  law,  as  found  in  section 
684,  is  that  the  jurisdiction  of  the  justice  shall  be  coex- 
tensive with  the  county,  and  a  householder  of  any  township 
of  the  county  shall  be  held  to  answer  the  summons,  if  the 
summons  is  accompanied  with  an  order  for  the  attachment 
of  property.  If  the  legislature  had  intended  that  it  should 
be  coextensive  with  the  county  only  in  cases  where  such  at- 
tachment is  made  effective  by  the  seizing  and  holding  of 
property,  or  only  in  special  cases  where  the  defendant  re- 
sided in  the  county,  but  not  in  the  township  of  the  justice, 
it  would  have  been  just  as  easy  to  have  stated  it  in  that 
way  and  to  have  specified  the  cases.  There  may  be  reasons 
why  the  jurisdiction  ought  not  to  be  exercised  coextensive- 
ly  with  the  county  unless  property  is  reached  by  the  attach- 
ment, unless  the  defendant  is  a  resident  of  the  township  as 
well  as  of  the  county  of  the  justice,  but  we  cannot  find  from 
the  reading  of  this  law  that  it  is  so  provided. 

The  only  case  that  is  directly  in  point,  to  which  we  are- 
cited,  is  that  of  Orr  v.  Schackel,  6  Nisi  Prius  Bep.,  246,  in 
the  Hamilton  county  common  pleas.  The  opinion  is  by 
Judge  Spiegel,  and  be  holds  as  follows: 

' 'Section  684,  paragraph  4,  must  be  construed  together 
with  section  688,  paragraph  7  and  section  682,  and  thna- 
construing  it,  a  justice  can  only  obtain  jurisdiction  over  a 
Bon-resident  of  this  township  in  a  civil  action,   where   the* 
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order  to  attach  property  accompanying  the  Bammons  is  made 
effective  by  the  attachment  of  the  property;  otherwise,  not," 

And  he  cites  certain  casee,  bnt  they  do  not  directly  bear 
upon  the  proposition,  and  we  find  onrselves  obliged  to 
adopt  a  different  conclnsion  as  to  the  proper  construction 
of  tbis  law.  We  think  the  proper  reading  of  the  statute  is 
that  where  in  a  civil  action  before  a  jastice  of  the  peace, 
brought  in  the  county  bnt  not  in  the  township  of  the  de- 
fendant's residence,  the  snmmuns  is  accompanied  by  an 
order  of  attachment  sued  out  and  issued  in  good  faith  upon 
any  ground  authorizing  an  attachment  against  a  resident  of 
the  county,  and  the  summons  is  duly  served,  such  justice 
thereby  obtains  jurisdiction  over  the  person  of  defendant, 
and  may  proceed  to  personal  judgment  against  him  though 
no  property  is  seized  or  held  under  the  attachment.  What 
might  be  done  in  a  case  where  one  procures  an  attachment 
to  be  issued  fraudulently,  for  the  purpose  of  giving  a  jus- 
tice jurisdiction  where  he  ought  not  to  exercise  it,  or  in  a 
case  where  the  affidavit  should  be  insufficient,  or  the  like, 
we  do  not  undertake  to  say.  In  this  case  it  does  not  appear 
but  that  the  attachment  was  sued  out  and  issued  regularly 
and  in  entire  good  faith;  and  that  a  part  of  the  object  of 
plaintiff's  proceeding  failed  through  his  misfortune,  but  not 
through  his  fault;  we  therefore  hold  that  the  justice  might 
rightfully  proceed  to  judgment  against  the  plaintiff  in  error, 
as  he  did.  This  disposes  of  the  case,and  makes  it  unneces- 
sary for  us  to  consider  or  discuss  various  other  questions 
that  enter  into  the  matter;  but,  if  we  had  got  beyond  this 
point  and  held  with  the  plaintiff  in  error  upon  it,  there 
would  have  remained  a  serious  question  as  to  whether 
plaintiff  in  error  had  not  entered  his  appearance  by  his 
motion  to  discharge  the  attachment;  and  also  as  to  whether, 
where  the  record  shows  that  he  was  duly  served  and  knew 
that  the  action  was  pending  against  him,  he  can  turn  his 
back  upon  the  proceeding  and  allow  judgment  to  go  against 
bim  and  then  prosecute  error  on  the  ground  that  he  was  a 
resident  of  another  township — a  fact  that  does  uot  seem  to 
have  been  brought  to  the  knowledge  of  the  justice  of  the 
peace,  although  the  plaintiff  in  error  was  present  at  the  time 
the  case  was  called  and  adjourned  over. 

The  judgment  of  the  court  of  common  pleas  affirming  the 
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first  jodgment  of  the  jastice  will  be  afiBrmed.  The  second 
jtidgment  of  the  justice  was  onanthoiized  and  does  not  either 
strengthen  or  weaken  the  first  jadgment,  so  we  need  not 
notice  it  farther. 

TT.  J.  QUI,  for  Plaintiff  in  Error. 

J»  A.  Chase,  for  Defendant  in  Error. 


(First  Circuit— Hamilton  Oo.,0.,Cirouit  Court— Jan. Term, ISiO.) 

Before  Smith,  Swing  and  Giflen,  JJ. 

THE  CITY  OF  CINCINNATI  ▼.  THE  COVINGTON  A  CIN- 
CINNATI BRIDGE  COMPANY  at  al. 

AoHon  for  po8$eB»ion  of  street — Injunction  not  proper  remedy — 
(1).  Tiie  remedy  of  a  municipality  against  the  obstruction   of 
certain  streets  by  wbarTes  and  landings,  is  not  by   tnjuno- 
tioD,  but  in  an  action  for  the  recovery  of  possession  of  real 
estats  and  for  damages. 

Grant  by  city— Failure  to  ewereite  privikgea   not  required   no 

ground  offorfeiture^ 

(2).  Where  rightn  in  certain  strests  are  granted  bv  a  munici- 
pality, the  grant  does  not  become  extinguished  through  the 
failure  of  those  claiming  under  it  to  exercise  priyileges 
which  they  are  not  required  by  the  terms  of  the  grant  to 
exercise. 

ExeetUed  License^  wfien  not  revocable^ 
(8).  If  the  nontract  whereby  such  a  grant  is  conveyed  contains 
the  elements  of  a  valuable  conBideration,  equity  can  not  be 
invoked  to  amend  it  without  an  offer  to  restore   the   rights 

f carted  with  when  the  contract  was  executed,  and  the  grant 
8  irrevocable  whether  it  conveyed   a   easement   or  a  mere 
liceuse. 

Estoppel  of  partff  by  long  acquiescence— 
(4).  A  muDlclpality  can  not  oe   heard    to   complain    after   ac- 
quiescing fur  a  long  period  in  the   construction   and   effect 
of  the  grant  as  it  was  understood  by  both  parties  at  the  time 
it  was  made. 

Adverse  Possession^  what  will  amount  to— 
<5).  Possession  by  the  defendants  is  sufficient,  if  it  be   as   ex- 
clusive and  adverse  as  the  nature  of  the  right  will  admit. 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton 
county. 

GlFPEN,  J. 

The  plaintiff  alleges  that  it  ''has  an  estate  in  and  ia  en- 
titled to  the  possession  of  parts  of  Vine  and  Walnut  aireets 
*  *  *  extending  from  the  south  line  of  Water  street  *  *  * 
to  low  water  mark  on  the  north  side  of  the  Ohio  river, "and 
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that  defendants  ^'wrongfully  and  anlawfullj  obatrnct  said 
poriioD  of  aaid  streetB  by  occnpying  the  same  with  wharves 
or  landings  and  deriving  a  revenue  therefrona  to  the  great 
and  irreparable  damage  and  injury  of  this  plaintiff,  for 
which  it  has  no  adequate  remedy  at  law,'*  the  prayer  of  the 
petition  being  for  an  injunction.  These  allegations  and  the 
evidence  show  a  plain  and  adequate  remedy  at  law  in  an  ac- 
tion to  recover  possession  of  real  estate  and  for  damages, and 
hence  the  plaintiff  was  not  entitled  to  resort  to  the  ejKtraordin- 
ary  remedy  by  injunction. 

Assuming,  however,  that  tbe  action  is  rightly  brought,  it 
is  contended  that  the  rights  in  the  streets  acquired  by  the 
defendants  from  the  city  have  been  extinguished  by  the 
failure  to  exercise  the  same  for  more  than  twenty^one  years. 
They  did  cease  to  operate  a  ferry  between  Oincinnati  and 
Covington,  but  continued  to  exercise  otiier  rights  granted, 
to- wit: 

''To  use,  occupy,  and  enjoy  the  termination  of  Walnut 
and  Viae  streets  *  *  and  to  collect  and  receive  tbe  reven- 
ues therefrom,  as  the  city  of  Oincinnati  is  authorized  by 
law,  to  use,  occupy  and  enjoy  the  same  and  to  collect  and 
receive  the  income  tberefrom. "  Tbe  defendants  did  not 
surrender  possession,  and  what  rights  they  abandoned  they 
were  not  required  to  exercise.  The  phrase  "so  long  as  the 
said  ferry  between  tbe  city  of  Oincinnati  and  the  city  of 
Covington  shall  be  kept  in  operBtion'\  refersonly  to  the  ob- 
ligation of  the  defendants  to  keep  the  streets  in  repair,  but 
can  not  apply  as  a  condition  to  any  other  use  of  the  streets 
granted. 

It  is  further  contended  that  the  resolution  of  the  city 
council  under  which  poBsession  is  held  by  defendants,  gives 
a  mere  license,  and  not  an  easement.  It  has  tbe  elementa 
of  a  contract  founded  upon  a  valuable  consideration.  The 
grantors  of  defendants  agreed  to  forego  the  right  owned  by 
them  to  ferry  to  and  from  the  public  common  between 
Broadway  and  Main  atreets,  and  in  lieu  thereof  the  city 
granted  the  rights  hereinbefore  referred  to.  It  was  also 
provided  "that  either  party  to  this  contract  may  put  an  end 
to  the  same  after  giving  the  other  party  five  years  notice  in 
writing  of  his  or  her  intention  so  to  do. "  The  city  gave  no 
such  notice  before  beginning  this  suit,  nor  does  it  offer   to 
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restore  to  defendauts  the  ferry  rights  between  Broadway  and 
Main  streets.  It  is  not  therefore  in  position  to  invoke  the 
equity  powers  of  the  court  if  the  rights  conferred  by  the 
city  amount  only  to  a  license;  still,  when  executed,  it  be- 
Hsomes  irrevocable.  Wilson  v.  Ohalfant,  16  Ohio,  248;  Horn- 
back  V.  B.  B.  Co.,  20  Ohio  St.,  81;  Meek  v.  Breckenidge, 
^9  Ohio  St. ,  642. 

It  is  claimed,  however,  that  there  is  no  evidence  of  an  as- 
signment of  the  license  to  these  defendants;  but  their 
possession  since  1868  was  adverse  to  the  city. 

*' Where  one  nses  a  way  over  the  land  of  another  without 
permission  as  a  way  incident  to  his  own  land,  and  continues 
to  do  so  with  the  knowledge  of  the  owner,  such  use  is  of  it- 
self adverse,  and  evidence  of  a  claim  of  right.  ^'  Pavey  v. 
Vance  et  al,  66  Ohio  St.,  162. 

The  possession  of  the  defendants  was  as  exclusive  and  ad- 
verse as  the  nature  of  the  right  "would  admit,  and  is  not 
governed  by  that  class  of  Ohio  cases  in  which  it  is  held  that 
a  partial  encroachment  upon  the  side  of  a  highway  by  the 
erection  of  a  fence  is  not  adverse  to  the  public.  The  de- 
fendants do  not  claim  by  prescription,  nor  do  we  rest  our 
decision  thereon;  for  such  rights  as  wete  vested  by  the  res- 
olution of  the  city  council  were  assigned  to  Christopher  G. 
Pearce,  and  by  him  to  the  Oovington  &  Cincinnati  Bridge 
-Oompany,and  the  construction  and  effect  of  that  resolution, 
as  understood  by  the  parties  at  the  time,  have  been  acquiesced 
in  by  the  city  for  so  long  a  time  that  it  ought  not  now  to  be 
heard  to  the  contrary. 

Plaintiff's  petition  will  be  dismissed. 

Corporation  Counsel,  for  Appellant. 

Robert  Ramsey,  for  Appellee. 


(Third  CI couit— Hancook  Go.,0.,  Circuit  Court,  May  Term,  1900. ) 

Before  Price,  O.  J.,  and  Norris  and  Day,  J  J. 

JOHN  A.  CHENEY  v.  ISAIAH  A.  POWELL  et  al. 

Claim  of  estate  against  executor  transmuted  into  money  in  his 

.hands^ 

-<!).  A  demand  existing  in  the  lifetime  of  the  testator  against 
one  who  becomes  the  executor  of  bis  last  will,  if  undis- 
eharged,  is  transmuted  into  jnoney  in  tbe  bands  of  such 
executor  by  force  of  section  6069  of   tbe  Revised   Statutes. 


VOL.  20  CIRCUIT  COURT  OF  OHIO.  8M 

Cheney  ▼.  Powell  et  al. 

ABd  no  aet  of  the  executor,  or  of  the  debtor*    ean   turn   it 
again  into  the  character  of  a  mere  demand  or  obligaUon*. 

Same — Nat  uncollectible  claim — 
(2).    Being  transmuted  into  money  in   the  exiacutor^s  hand,  it 
cannot  be  classed  as  an   uncollectible  or  desperate  claim, 
by  reason  of  the  insolvency  of  the  executor. 

Same^Order  of  Probate  Court  for  acUe  of  nuih  ptoim  cm  inoolfeet- 

ible  unauthorized— 

(8).  Section  60T7  of  the  Revised  Statutes,  confers  no  jarisdic- 
tion  on  the  probate  court  to  order  the  sale  of  an  asset  of 
this  character,  as  a  deaperate  claim.  And  a  sale  thas  or- 
dered and  made,  carries  to  the  purchaser  no  liability  that 
subsisted  between  the  estate  and  the  executor  and  the 
sureties  on  tbe  executor's  bonds. 

Samfi — PurcJioBer  of  claim  under  8uch  order  of  Probate  Court  e^n 
not  enforce  it  by  8uit— 
(4).    Predicated  upon  the  title  passing  to  the  purchaser  by   a 

sale  so  made,  no  action  will  lie  against   such  executor  and 

the  sureties  in  his  bond. 


.    Error  to  the  Oourt  of  Common  Pleas  of  Hancock  county. 

NpBBIS,  J. 

Tlie  plaintiff  in  error  commenced  this  action  in  the  court 
of  common  pleas,  claiining  right  of  recovery  upon  the  fbl- 
lowing  facts,  which  he  sets  up  in  his  petition. 

On  the  25th  of  November,  1893,  Jacob  Powell  died  tes- 
tate in  this  county,  and  by  his  last  will  appointed  Isai^fa 
Powell  and  Albert  G.  Powell  his  executors,  who  duly  quali- 
fied and  gave  bond  conditioned  according  to  law  and  entered 
upon  the  duties  of  executing  said  will. 

During  the  progress  of  the  administration  orf  said  estate 
by  said  executors,  said  estate  was  the  owner  of  a  certain 
judgment  rendered  in  a  case  wherein  one  Susan  Abrams  wal^ 
plaintiff  and  Paul  Eemerer  and  said  Jacob  Powell  and  Isaiah 
Powell  were  defendants.  Eemerer  and  Isaiah  Powell,  said 
executor,  were  the  principal  debtors,  and  Jacob  Powell,  the 
testa  tor,  was  their  surety,  and  in  the  judgment  he  was  certi- 
fied as  such  surety.  These  executors,  during  the  progress 
of  settling  his  estate,  out  of  the  moneys  of  said  estate  paid 
aaid  judgment  to  Susan  Abrams  and  had  said  judgment  as- 
signed to  them  as  such  executors,  and  held  the  same  as  an 
asaet  of  said  estate  against  said  principal  debtors  whose  duty 
it  was  to  pay  said  judgment  to  said  executors.  Paul  Eem- 
erer and  Isaiah  Powell,  the  principal  debtors,  were  wholly 
insolvent  and  refused  to  pay  the  same.     About   June    15, 

(eomuuff.  1900^  bt  cmmx,  m^  JASOb] 
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il896,  Isaiah  Powell  refifgned  aa  ezeicntor,  made  hit  final 
refiort  to  the  t)robate  conrt  of  his  doingB  ae  adch  ezecator^ 
■till  failing  to  paj  the  judgment,  never  charged  himself  aa 
encb  exeoqtor  or  otherwise  with  said  jadgment,  but  held  tbe 
same  at  the  time  of  his  resignation,  as  a  claim  of  doabtfnl 
collectibility,  and  the'jodgment  has  never  been  paid. 

From  and  after  the  8th  of  February,  1896,  Albert.  C. 
Powell  has  been  the  sole  ezeontor  of  said  estate.  On  tbe 
12th  of  AngnBUl898,  Albert  0.  Powell,  as  snoh  soleezeca- 
tbi,  'filed  his  application  in  the  probate  conn  of  this  county 
setting  forth,  in  substance,  that  said  judgment  so  held  and 
owned  by  said  estate  was  a  desperate  c'laim  for  the  reaaon 
that  said  principal  debtors  were  both  insolvent,  and  sneb 
prooeediogs  were  had  in  said  probate  conrt  under  sectioD 
6077  of  the  Bevised  Statutes,  that  on  September  6th,  1898, 
said  Albert  Powell  as  such  executor  was,  duly  ordered  by 
siiid  court  to  sell  said  judgment  as  a  desperate  plaim  to  the 
highest  snd  best  bidder.  On  October  i,  1898,  said  judg- 
ment was  sold  at  public  auction  to  the  plaintiff,  John  Ohaneyv 
who  waa  the  highest  bidder  therefor.  Said  sale  was  reported 
by  said  executor  to  the,  probate  couit,and  waa  duly  apprpTed 
and  confirmed  by  that  court.  By  all  this  the  plaintif 
claima  that  he  has  succeeded  to  all  the  ownership  and  title 
aa  fully  aa  the  same  had  before  tbe  sale  vested  in  said  exec^ 
utors  or  in  the  sole  executor  of  said  estate,  and  haa  bqg- 
ceeded  to  alLthe  remediea  about  the  collection  of  the  claim, 
that  before  its  purchase  by  him,  vested  in  said  executorB,or 
either  of  them,  or  in  said  estate. 

The  petition  recites  further  that  on  the  l^th  of  NovfrntM^y 
1898,  plaintiff  caused  an  execution  to  issue  on  said  ju^gmaajt 
against  the  defei^dants  therein  named;  that  no  gooda  or 
chattels,  lands  or  tenements  were  found  by  the  sheriff  apoi| 
which  to  levj,  and  the  azacution  was  returned  unsatisfied. 

The  plaintiff  since  the  sale  and  transfer  of  said  judgment 
to  him,  had  demanded  payment  thereof  from  defeadanta 
which  waa  refused,  and  the  ezecutora  of  said  Jacob  Powell 
have  made  final  settlement  of  said  estate  and  made  no  pro- 
vipions  for  the  payment  of  the  judgmentin  whole  or  in  part; 
and  he  says  that  ^e  is  wholly  without  remedy  ezqept  apon 
s^^  ezecutors'  bond.  That  more  than  eighteen  montba  have 
elapsed  since  the  giving  of  said  bond,  and  that  said  estate 
ia  solvent. 
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He  Mys  that  by  reaaon  of  the  facts  so  stated,  defendants 
have  broken  the  oonditiona  of  said  bond,  and  are  now  liable 
to  bim  for  the  foil  ameont  of  said  jadgment,  So32.21,  with 
interest  and  costs,  which  he  seeks  to  recover. 

To  this  petition  of  the. plaintiff,  of  which  I  have  given 
the  anbatance,  the  defendants  each  file  a  demnrrer,  the 
ground  of  which  is  that  the  petition  does  not  state  facts 
aafficient  to  oonstituta  a  caose  of  action  against  said  defeadt. 
ants  jointly,or  against  any  of  them  or  either  of  them.  These 
demurrers  the  coqrt  sustained,  and  the  plaintiff  not  desiring 
to  amend  his  petition  or  to  plead  further,  the  trial  court  en- 
tered judgment  upon  said  demurrers  againat  the  plaintiff 
for  coata  and  awarded  execution  therefor.  To  the  action  of 
the  court  sustaining  said  demurrers  and  entering  said  judg- 
ment, the  plaintiff  prosecutes  error  to  this  court,  and  assigns 
the  same  as  his  ground  for  leveraal. 

By  his  action  plaintiff  seeks  to  tr^at  this  judgment  as  a 
claim  or  demand  against  the  ezecutorK  of  the  estate  and  of  the 
character  contemplated  in  section  6009.of  ibe  Revised  Statr! 
Qtee,  which  reads  as  follows:  ''The  naming  of  any,perso» 
executor  in  a  will,  shall  not  operate  as  a  diacharge  or  bequest 
of  any  just  clsim  which  the  testator  had  against  such  exec-' 
uioi;  but  such  claim  shall  be  included  among  the  credits  .and 
effects  of  the  deceased  in  the  inventory;  and  the  executor 
aball  be  liable  fqr  .the  same,  as  for  so  much  money  in  his 
bands  at  the  time  such  debt  or  demand  becomes  due;  and 
he;^haU  apply  and  distribute  the  same  in  the'  payment  of 
debts  and  legacies,  and  among  the  next  of  kin,  as  part  of 
tjbe  personal  estate  of  the  deceased."  And  that  it  being  a 
claim  against  the  executor  Isaiah  Powell,  and  plaintiff  hay-i 
ing  taken  title  to  it  and  become  th^  owner,  of  it  by  his  pur-, 
cbaie  at  the  sale  ordered  by  the  probate  court  in  the  disposi- 
tion of  the  desperate  claima  of  said  estate  under  section  6077,< 
be  is  subrogated  not  only  to  the  rights  df; the  estate,  but  to 
^atever  remedy  the  law  afforded  the  estate  or  the  execct-. 
ton  in  the  settlement  of  their  trust. 

Ifliaiah  Powell  was  executor  of  thia  estate;  he  wan  the  pxin- 
cipal  debtor,  or  one  of  theq^.  His  testator  .Jacob  Powell  was 
th«  surety,  and  out  of  the  ei^te  of  the  testator  the  debt  was 
paid,  an4  the  judgment  reached  the  jiands  of  the  executora 
by  assignment,  and  was  so  held  until  sold  by  order  of  the 
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probate  court.  And  so  it  is  urged  that  it  being  a  demand 
against  Isaiah  Powell,  it  waa  bis  dnty,  coming  within  the 
bond  which  stands  for  the  faithful  performance  of  his  trust, 
to  make  good  his  liability  upon  said  judgment,  as  for  so 
much  nxoney  in  his  hands,  and  that  the  liability  which  then 
existed  to  the  estate,  was  carried  by  the  sale  and  was  kept 
▼ital  in  favor  of  plaintiff  as  the  purchaser.  This  judgment 
was  taken  in  the  lifetime  of  the  testator  Jacob  Powell;  be 
was  certified  as  surety  in  the  judgment  It  was  pliid  after 
bis  death  by  the  executors  out  of  the  assetci  of  his  estate. 

As  th(3  case  is  presented  to  us  by  the  petition,  we  are  of 
the  opinion  that  the  demurrers  were  properly  sustained. 
If  it  waa  a  demand  due  from  the  executor  to  the  testator  at 
the  time  of  the  death  of  the  testator;  if  the  relation  of 
debtor  and  creditor  arose  at  the  time  of  the  undertaking  in 
suretyship,  or  if  not  then,  the  relation  of  debtor  and  creditor 
arose  by  virtue  of  the  higher  liability  culminating  in  the 
judgment  and  the  certiiSoate  of  suretyship  fixing  the  rela- 
tion ot'the  parties  in  their  contribution  to  its  discharge*  and 
payment,  then  the  demand  was  money  in  the  bands  of-  the 
executor;  it  was  transmuted  into  money  by  force  of  section 
6069  in  the  hands  of  the  executor.  As  said  in  64  Ohio  St. , 
501,  and  as  held  in  5  Ohio,  78,  no  act  of 'the  parties  could 
turn  it  back  to  the  character  of  a  mere  claim  or  demand  or 
obligation,  and  aa  said  in  54  Ohio  St.,  601,  '^it  could  not 
be  classed  with  uncollected  debts,  aa  an  uncollectible  or  des- 
perate claim."  It  was  money;  it  was  a  balance  in  tbe 
bands  of  the  executor.  As  well  say  that  the  balance  found  in 
bis  hands  for  distribution  upon  final  settlement  of  the  estate, 
held  for  the  estate  and  secured  by  his  bond,  could  be  called 
a  desperate  claim,  or  a  claim  at  all. 

Now,  the  probate  court  ordered  this  claim  sorld  as  a  des- 
perate claim,  and  that  is  the  character  in  which  it  reached  the 
bands  of  the  plaintiff  by  that  Sale.  He  toot  it  as  a  desper- 
ate claim,  not  as  a  balance  of  money  in  the  bands  of  theex^ 
ecutor.  He  took  it  as  a  desperate  claim  against  the  two  in- 
solvent principal  debtors;  that  is  all  he  took  of  it;  he  took 
the  desperate  part  of  it,  if  he  took  it  at  ail. 

Section  6077  confers  no  jurisdiction  upon  the  probate 
court  to  sell  money  in  tbe  bands  of  the  executor,  the  prop- 
erty of  tbe  estate,  no  more  than  it  does  to  hold   an   auction' 
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and  aell  the  balanoe  found  from  the  executor  and  in  hie 
hands  upon  final  settlement;  and  without  jurisdiction  the 
act  of  the  probate  court  binds  nobody  anywhere,  and  may  be 
attacked,  as  outside  of  the  law,  and  void,  by  any  person  at 
any  time  or  place. 

Sections  6069  and  6077  can  only  be  invoked  in  favor  of 
the  estate  and  for  its  benefit,  and  not  against  it.  By  the 
application  of  section  6069,  and  under  the  harsh  construction 
which  courts  have  put  upon  it,  and  the  cold  and  merciless 
weapon  which  that  section  and  the  law  that  it  but  re-enacts, 
affords,  desperate  claims  are  transmuted  into  money,  not 
money  Into  desperate  claims. 

The  money  which  is  thus  placed  in  the  hands  of  the  exec- 
utor by  that  section  is  to  be  applied  and  distributed  in  pay- 
ment of  debts  and  legacies  and  to  the  next  of  kin,  says  the 
section,  and  not  sold  as  a  desperate  claim.  So  that  we  are 
of  the  opinion  that  he  took,  if  he  took  anything  by  his  pur- 
chase, a  claim  against  Kemerer  and  Isaiah  Powell  as  prin- 
cipal debtors  and  as  individuals,  and  not  against  Isaiah  as 
executor;  and  that  the  character  and  remedy  contemplated 
by  section  6069  is  not  within  reach  of  the  plaintiff.  And 
in  the  event  that  the  debt  did  not  arise  and  exist  in  the  life- 
time of  the  testator,  but  arose  after  his  death  and  was  made 
a  demand  against  Isaiah  by  reason  of  the  judgment  having 
been  paid  out  of  the  proceeds  of  the  estate,  then  surely 
section  6069  would  not  be  applicable  to  it,  nor  a  remedy 
which  the  demand  contemplated  by  that  section  would  war- 
rant. 

So  that  in  no  event  would  this  purchaser  of  a  desperate 
claim  have  recourse  to  the  executors'  bond  to  make  it  good. 

We  find  no  error  in  the  record  to  the  prejudice  of  the 
plaintiff  in  error,  and  affirm  the  judgment  of  the  court  to  the 
cost  of  the  plaintiff  in  error,  and  remand  the  case  for  execu- 
tion. 

Jf.  C.  ShafeVy  and  Oeo,  F,  Pendleton,  for   Plaintiff. 

John  Sheridan,  Nickerson  &  Bright,  for  Defendants. 
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(Fifth  Girouit— Licking  CoMO.,OiroaitCourt,Marefa  T«rm,1899.) 

Before  Adams,  Douglass  and  Voorbees,  JJ. 

CHABLES  M.  WINQ,  Guardian  of  Edward  Hibbert,  a  minor, 
y.  EDWABD  HIBBEBT,  a  minor,  ANNA  OHILCOTE  and 
WILLIAM  H.  OHILGOTE. 

Maintenance  of  child  after  father^  8  death  incumbent  on  mother — 

ChUd^B  oum  eitate^  when  may  be  tuted — 

When  the  father  is  dead,  the  mother  is  liable  for  the  mainten- 
ance of  her  minor  child;  but  when  the  estate  of  the  child 
is  sufficient  for  its  support  and  exceeds  that  of  the  mother, 
the  child  should  be  maintained  out  of  its  own  estate. 

Appeal  from  the  Ooart  of  Common  Pleas  of  Licking  oonntj. 

Adams,  J. 

The  case  of  Obarles  M.  Wing,  guardian  of  Edward  Hib- 
bert,  a  minor,  y.  Edward  Hibbert,  a  minor,  Anna  Chilcote 
and  William  H.  Ohilcote,  has  been  submitted  to  the  conrt 
upon  the  petition  and  answer  of  the  guardian  ad  litem  of 
the  minor  defendant,  Edward  Hibbert,  and  an  agreed  state- 
ment of  facts. 

The  petition,  pursuant  to  the  provisions  of  section  6202 
of  the  Beyiaed  Statutes,  asks  the  instruction  of  the  conrt  as 
to  the  administration  of  the  trust. 

The  petition  sets  forth  that  Edward  Hibbert  is  the  son 
and  sole  heir  at  law  and  next  of  kin  of  John  H.  Hibbert; 
that  the  defendant,  Anna  Ohilcote,  is  the  mother  of  eaid 
minor,  and  the  widow  of  John  H.  Hibbert,  who,  since  the 
death  of  John  H.  Hibbert,  has  married  the  defendant  Wil- 
liam H.  Chilcote;  that  this  minor  is  Hying  with  his  mother 
and  her  second  husband  as  a  member  of  her  family.  The 
petition  alleges  that  John  H.  Hibbert  left  an  estate  valued, 
in  real  estate,  at  about  856,800,  and  personal  property  of 
the  value  of  $8,600.  It  alleges  the  net  rental  value  of  the 
real  estate,  and  that  Anna  Chilcote  is  entitled  to  on-third  of 
the  income  for  her  life,  and  Edward  Hibbert  to  the  two- 
thirds  thereof.  And  then,  coming  to  the  controversy:  An- 
na Ohilcote  has  presented  to  the  guardian  a  claim  for  al- 
lowance for  maintenance  and  support  of  her  minor  son,  at 
the  rate  of  three  hundred  and  twenty-6ve  dollars  per  year, 
for  four  years;  that  the  plaintiff  is  unable  to  determine  and 
decide  the  right  of  Anna  Ohilcote  to  make  the  claim  and 
of  the  plaintiff  to  pay  the  same;  and  he  also  asks  the  instrue- 
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tion  of  tbe  0001*1  aa  to  wbetfaer  or  not  this  gaUrdian  shodld 
pay  for  tbe  maintenaiice  and  inpport  of  bia  ward  aa  long  as 
tbe  resides  with  bis  motber,  and  wbetber  abe  bas  a  rigbt  to 
cbarge  for  tbe  same. 

Tbe  answer  of  tbe  gnardian  ad  litem  sajs  tbat  tbe  motber 
(Anna  Obiloote)  bas  ample  possessions  and  ability  sufficient 
to  provide  a  suitable  maintenance  for  said  minor  daring  bia 
minority,  and  tbat  it  is  not  necessary  to.  provide  said  snit- 
able  maintenance,  ont  of  theesliate  of  said  minor. 

It  was  agreed  in  tbe  bearing  of  tbe  case  tbat  tbe  annual 
rentals  of  tbe  store-bnilding  are  SB062;  tbe  livery -stable 
$400;  tbat  tbe  net  income,  after  tbe  payment  of  expenses 
and  taxes,  was  $2056;  tbat  one-tbird  of  tbat  belonged  to 
Mrs.  Obilcote — $685,  and  two-tbirds — $1871 — belonged,  to 
tbe  minor,  represented  by  bis  guardian.  .  It  was  also  admitted 
tbat  Mrs.  Cbilnote  received  $700  in  casb  from  ber  busband's 
estate;  add  tbat  sbe  seeeived  $2,000  in  life  insurance,  wbicb 
bad  been  invested  in  a  bom'eatead  wbere  sbe  now  lives,  wortb 
Sfteen  bundred  dollars,  and^tbat  sbe  bad  bougbt  tbirty- 
seven  acres  of  land,  wortb  twelve  bundred  dollars,  on  wbicb 
there  waa  a  mortgage  of  eight  bundred  dollars,  leaving  a  net 
interest  in  tbe  land  of  four  bundred  dollars;  so  tbat  ber 
estate 'amounts  to  seven  bundred  dollars  in  casb,  a  fifteen 
bnndred  dollar  home,  and  a  title  to  real  estate  wortb,  above 
the  indebtedneas,  four  bundred  dollars;  tbat  would  give  ber 
eleven  bundred  dollars  over  and  above  ber  bome,and,in  ad- 
dition to  that,  a  net  income  of  six  bundred  and  eighty-five 
dollars  from  tbe  rentals. 

There  was.  considerable  said  in  argument  about  tbe  rela- 
tive obligations  of  a  father  and  of  a  mother  to  support  their 
minor  children. 

The  case  of  Fulton  v.  Fulton,  52  Ohio  St.,229,lays  down 
tbe  rule.  The  case  in  52  Ohio  St.,  was  not  exactly  like  this, 
but  tbe  rule  is  stated  there;  I  read  from  page  288: 

'The  husband  and  father  while  living  with  bis  family  is 
its  head,  is  entitled  to  tbe  services  of  bis  minor  children, 
and  ia  liable  for  their  reasonable  support. " 

Of  course,  as  to  that,  there  waa  no  controversy. 

''Where,  however,  tbe  husband  is  dead,' the  modern  and 
blotter  rule  is  tbat  tbe  mother  is  tbe  bead  of  tbe  family  and 
entitled  to  the  ei^nings  and  obedience  of  her  minor  child- 
ren. 
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"And  whenever  the  mother  is  entitled  to  the  obedience 
and  Bervioea  of  her  minor  children,  it  wonld  aeem  to  follow, 
necesflarily,  that  she  should  maintain  them.  Harsh  and 
anomaloDS,  indeed,  a  rule  of  law  must  be  that  would  gife 
the  earnings  and  custody  of  a  minor  child  to  a  parent  who 
was  under  no  reciprocal  obligation  of  maintenance.  The 
duty  of  maintenance  by  the  mother  is  asserted  by  Schonler, 
Domestic  Relations,  section  293;  Mowbry  v.  Mowbry,  64 
111.,  883.  In  Delham  ▼.  Natick,  16  Mass.,  140,  the  court 
say:  'The  mother,  after  the  death  of  the  father,  remains 
the  head  of  the  family.  She  has  the  like  control  over  the 
minor  children,  as  he  had  when  living,  ijhe  is  bound  to 
support  them,  if  of  sufficient  ability;  and  they  cannot,  by 
law,  be  separated  from  her. ' 

*'The  cases,  inded,  are  rare,  where  a  mother,  having  the 
ability,  has  declined  to  administer  to  the  wants  of  her  min- 
or child.  The  law  of  nature  is  usually  strong  enough  to  se» 
cure  this,  and  an  appeal  to  municipal  law  is  therefore  seldom 
necessary.  But,  if  a  widowed  mother  with  ample  posses- 
sions should  decline  to  administer  to  the  necessities  of  her 
destitute  minor  child,  a  rule  of  law  that  wonld  allow  this 
and  suffer  her  to  abandon  it  to  private  or  public  charity, 
would  be  a  reproach  to  any  system  of  jurisprudence." 

We  think  that  the  general  rule  there,  as  to  the  obligation 
of  the  mother  to  support  her  minor  child,  is  well  stated, and 
very  emphatically  stated,  by  our  supreme  court.  But,  it 
will  be  noted  there  that  emphasis  is  laid  upon  the  statement 
as  to  her  refusal  to  support  or  maintain  a  destitute  minor 
child ;  and  the  case  at  bar  differs  from  that  case,  and  differs 
from  the  facts  that  are  referred  to  in  the  statement  of  law 
by  the  supreme  court.  In  this  case  there  is  a  minor  child 
who  is  the  owner  in  fee-simple  of  real  estate  worth  sixty 
thousand  dollars,  as  was  agreed,  subject  only  to  the  dower 
interest  of  his  mother  and,  practically,  the  minor  child  has 
twice  the  income  of  his  mother.  It  is  exactly  twice  on  tbe 
rentals,  but, making  an  allowance  for  what  the  mother  would 
receive  from  her  other  property,  the  income  of  the  minor 
very  greatly  exceeds  that  of  the  mother. 

Section  6271,  Revised  Statutes,  reads: 

*'When  a  guardian  is  appointed  to  have  the  custody, main- 
teuance,  and  education  of  a  minor,  his  duties  shdll  be  as 
follows : 
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First:  To  protect  and  control  the  person  of  his  ward. 
'Second:  To  provide  a  snitable  maintenanoe  for  bis 
ward,  when  necessary,  which  shall  be  paid  oat  of  the  estate 
of  sach  ward  in  the  bands  of  the  guardian  of  such  estate, 
upon  the  order  of  the  guardian  of  the  person  of  such  ward. 

''Third:  When  each  ward  has  no  father  or  mother,  or 
having  a  father  or  mother,  and  such  parent  is  unable  or 
fails  to  maintain  or  educate  sach  ward,  it  shall  be  the  daty 
of  the  guardian  so  appointed  to  provide  for  him  sach  main- 
tenance and  education  as  the  amount  of  his  estate  may  just- 
ify, which  shall  be  paid  out  of  the  estate  of  such  ward  in 
the  bands  of  the  guardian  of  such  estate,  upon  the  order  of 
the  guardian  of  the  person  of  such  ward." 

It  is  claimed  that  the  statute  fixes  the  rule  that,no  differ- 
ence what  the  amount  of  the  estate  of  the  ward  is,  and  how 
small, relatively,  the  estate  of  the  parent,  so  long  as  the  par- 
ent is  able  to  maintaiu  or  support  the  child,  the  parent  must 
do  so,  out  of  the  parentis  own  estate,  and  the  entire  estate 
of  the  waxd  preserved  to  him  until  he  comes  of  age. 

This  statute  indicates  what  we  think  is  the  rule  in  all  these 
cases,  that  what  would  be  a  proper  maintenance  and  support 
for  a  minor  who  had  a  few  thousand  dollars  of  an  estate 
would  be  one  thing,  and  a  proper  maintenance  and  support 
for  a  minor  who  had  an  estate  of  sixty  thousand  dollars,  or 
a  hundred  thousand  dollars,  or  even  of  a  million  dollars, 
would  be  a  different  sort  of  maintenance  and  support. 

The  statute  says:  ''Such  maintenance  and  education  as 
the  amount  nf  his  estate  may  justify*'. 

Here  is  a  woman  with  a  comparatively  small  income.  It 
is  small  compared  with  the  income  of  her  minor  son.  To 
say  that  she  must  support  not  only  herself  but  her  child  out 
of  her  income  of  six  or  seven  hundred  dollars,  and  that  the 
child,  who  has  an  income  of  nearly  fourteen  hundred  dollars, 
should  pay  nothing  for  his  support,  is  unjust  and  unfair  to 
the  mother;  and  we  would  not  so  hold  unless  we  were  com- 
pelled to  do  so  by  the  language  of  the  statute;  and  we  think 
that  this  statute  must  be  construed  in  the  light  of  the  facts 
as  ihej  are  presented  to  us  in  this  case,  looking  to  the  rela- 
tive size  of  the  estates  of  the  mother  and  of  the  child,  and 
to  the  relative  amounts  of  their  income. 

It  seems  to  us  that,  under  these   circumstances,  constru- 
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ing  the  atatate  in  the  light  of  these  facts,  thia  mother,  with 
this  comparatively  small  income,  is  unable  to  fairly  main- 
tain, support  and  educate  this  ward  in  the  way  that  the 
amoant  of  hie  estate  would  justify;  and,  bo  far  as  the  future 
maintenance  and  support  of  this  ward  are  concerned,  we  direct 
the  guardian  that  it  is  bis  duty  to  support  and  maintain  the 
ward  out  of  the  ward's  estate.  The  modern  tendency  of  the 
atitl»orities  is  to  hold  that  the  mother  is  bound  to  support 
her  children  after  the  death  of  the  father;  yet  the  courts 
show  special  favor  to  the  mother,  and  if  the  child  has  prop- 
erty, they  will  charge  the  expenses  of  education  and  main- 
tenanoe  on  such  property  rather  than  force  her  to  contribute. 
Haley  v.  Baumister)4  Madd.,  275;  Hughes  v.  Hughes  1  Bro. 
O.  0.,  387;  Lauoy  v.  Dutchess  of  Athol,  2  Atk.,  444;  Ex 
parte  Peter,  7  Yes.  403;  Qladding  v.  Follett  2  Deoio,  N.T., 
58;  95  N.  7.,  652;  2  Miss.  415;  Whipple  v.  Dow,  6  John., 
566;  Otte  v.  Becton  65  Mo.,  99;  2  Florida,  860;  76  Ala., 
534;  32  Minn.,  885;  94  Wis.,  73;  76  Texas,  286; 

A  court  of  chancery  will  not  make  the  support  of  infant 
children  a  charge  upon  the  property  of  their  widowed  mother, 
nor  upon  their  stepfather,  where  ample  provision  is  other* 
wise  made  for  their  support.  Mowbry  v.  Mowbry,  64  111. ,888. 
So  far  as  the  maintenance  and  support  that  has  gone  before 
is  concerned,  we  think  that  the  amount  of  that,  and  whatber 
it  is  to  be  paid  or  not,  cannot  be  determined  in  this  action; 
that  the  mother,  who  has  furnished  this  support,  must  have 
her  right  to  be  repaid,  or  to  be  paid  for  that,  determined  in 
an  action  at  law;  and  a  very  important  fact  in  that  ca^e 
would  be  whether  she  bad  furnished  the  maintenance  and 
support  voluntarily,  or  with  the  expectation  of  being  paid 
for  it.  If  she  has  furnished  it  voluntarily,  it  is  like  any 
other  payment  of  money  voluntarily,  and  it  could  not  be 
recovered  back. 

There  will  be  a  dHcree  directing  or  Instructing  the  guards 
ian  in  accordance  with  this  opinion. 
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(First  Cirouit— Warren  OoMO.,Cirooit  Court— April  Term,  1000.) 

Before  Smith,  Swing  and  Cox,  JJ. 
ELIZA  WALKER  v.  DAVID  WALKER  et  al. 


WUl-^Devise  over  after  death  of  flrst   devisee  without  iastte^  to 

othere — Conetruetion— 

(1).  The  doctrine  that,  where  real  estate  is  devised  in  terms 
denoting  an  intention  that  the  primary  devisee  sball  take  a 
fee  simple  on  the  death  of  the  testator,  followed  by  a  devise 
over  in  case  of  his  death  without  issue,  that  then  the  latter 
words  refer  to  a  death  in  the  life  time  of  the  testator,  is  not 
the  law  of  this  state;  but  under  thedecisionsof  our  supreme 
oourt  such  words,  or  words  of  similar  import,  are  to  be  in 
terpreted  according  to  their  popular  and  natural  meaning, 
and  as  leferring  to  the  time  of  the  death  of  the  first  taker 
unless  the  contrary  intention  is  plainly  expressed  in  the 
will,  or  is  necessary  to  carry  out  its  undoubted  purpose. 

Devise  of  land  in  fee  subject  to  payments  to  executors — Construe- 

Hon  as  to  estate  given — 

(2).  Where  a  will  bv  one  provision  gives  to  testator's  children 
land  in  fee  simole,  but  by  other  provisions  the  burden  is 
imposed  upon  them  of  making  large  payments  of  money  to 
his  executors,  to  be  used  in  tbe  payment  of  pecuniary  leg- 
acies to  other  children,  and  for  the  payment  of  the  debts 
of  tbe  testator,  this  will  not  be  considered  as  indicating  an 
intention  of  the  testator  to  give  a  fee  simple  title  to  the 
land  devised  subject  only  to  the  charges  imposed.  This 
rule  only  applies  to  cases  where  the  devise  is  so  indefinite 
that  the  intention  of  the  testator  can  not  easily  be  ascer- 
tained, but  not  where  the  estate  it  by  appropriate  lan- 
guage devised  in  fee  simple. 

^^Heirs^''  construed  to  mean  **  children^  ^-^Rule  of  eofu<rt4e<ion— 
(B).  Where  in  a  will  the  word  "children*' is  used  in  all  the 
devises  and  bequests,  and  it  is  then  provided  that  If  any 
of  them  ''die  withoiit  issue  or  leave  no  surviving  issue  ' 
then  that  snob  bequest  to  bim  shall  "pass  to  my  other  sur- 
viving heirs,"  the  word  ''heirs"  must  be  construed  tu  mean 
"children"  also,  and  therefore,. on  the  death  of  one  of  the 
children  without  issue,  the  land  devised  to  him  goes  to  the 
children  then  living,  exclusive  of  tbe  issue  of  children 
who  have  died  before. 


Error  to  the  Oourt  of  Oommon  Pleas  of   Warren  county. 

Smith,  J. 

This  case  involves  tbe  constrnction  of  tbe  will  of  Samuel 
B.  Walker,  late  of  Warren  connty,  O.,  deceased,  executed 
February  4,  1843,  and  admitted  to  probate  ehortly  after  bie 
death,  ^bicb  took  place  December  6,  1646.  The  qnestion 
to  be  considered  is,  what  estate  was  given  to  Thomas  D. 
Walker,  one  of  the  sons  of  the  testator,  in  the  lands  devised 
to  him  under  item  6  of  the  will,  by  the  terms   thereof  and' 
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other  proyifliona  made  by  the  testator  id  bis  will,  and  who 
are  the  present  owners  thereof.  So  far  as  it  is  necessary  to 
state  the  provisions  of  the  will, they  are  as  follows:  Item  2, 
directs  his  debts  and  fanieial  expenses  to  be  paid,  and  his 
personal  estate  to  be  sold  by  his  executors,  after  setting  off 
to  his  wife  certain  specific  articles.  By  item  5,  he  provides 
as  follows:  ''To  my  son  Thomas  Walker  I  give  and  be- 
queath about  77  acres  of  land,  (describing  it,  and  certain 
articles  of  personal  property  mentioned  therein),  he  to  re- 
main in  possession  of  said  premises  and  pay  to  his  mother, 
my  widow,  one-third  part  of  all  proceeds  of  said  premises, 
daring  her  life". 

By  substantially  similar  provisions,  he  gave  to  his  sons, 
Jackson  Walker,  William  Walker,  George  Walker,  James 
Walker,  and  to  bis  daughter  Margaret  J.  Walker,  each  a 
tract  of  land,  except  that  James  and  the  daughter  were  not 
required  to  pay  any  part  of  the  proceeds  of  their  land  to 
their  mother  during  her  life.  Then  follow  certain  provi- 
sions that  some  of  the  children  to  whom  these  devises  of 
land  were  made,  should  at  the  expiration  of  five  years  from 
his  death  pay  a  sum  named  to  his  executors,  and  ten  years 
later  pay  another  sum  to  the  executors.  So  far  as  Thomas  was 
concerned  it  read  thus: 

'"Item  12.  And  that  my  son  Thomas  at  the  same  periods 
as  in  the  last  item  pay  to  my  executors  three  hundred  and 
fifty-nine  dollars,  and  three  hundred  and  fifty-nine  dollars 
more,  making  1718.00/' 

Item  14.  provided  that  if  the  personal  property  should 
prove  insufficient  to  pay  his  debts,  then  certain  of  his  chil- 
dren to  whom  he  had  devised  land,  of  whom  Thomas  was 
one,  were  to  contribute  and  pay  to  his  executors  the  amount 
of  the  deficiency  in  proportion  to  the  amounts  directed  by 
them  to  be  paid  before  to  the  executors,  which  sums  were 
to  be  a  credit  on  the  first  payment  required  to  be  made, 
and  all  of  the  payments  required  to  be  made  by  Thomas 
were  paid.  And  by  item  15,  he  then  provides  as  to  the 
payment  by  the  executors,  (doubtless  from  the  sums  so  to 
be  paid  to  them  by  the  devisees),  of  certain  pecuniary  leg- 
acies to  other  children  of  the  testator. 

Item  16,  provides  as  follows:  ''I  further  will  and  direct 
that  in  case  any  of  my  heirs  aforesaid  die  without  issne   or 
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leave  noearviving  isBae,tbatthe  bequest  or  beqqeets  herein'- 
before  made  sbali  pasa  to  my  other  aarviving  hehra*'. 

Samuel  B  Walker  died  leaving  all  of  his  children  aaxviv- 
ing  him.  There  were  seven  sons  and  two  daaghtera.  Tbomaa 
Walker  died  May  18,  1890,  leaving  no  ieaae.  Foot  of  his 
brothers  and  his  two  sisters  died  before  he  did,  y\%s  Will- 
iam, George,  Samuel  and  James,  and  his  two  sisters  Mar- 
garet and  Mrs.  Shields,  all  sii  of  whom  died  leaving  ehild^ 
ren  enrviving  them.  The  original  action  was  one  for  the 
partition  of  the  real  estate  so  devised  to  Thomas  Walker, 
and  was  brought  by  the  plaintifF,  a  grandson  of  Samuel 
Walker,  son  of  the  testator,  his  father  Luther,  one  of  the 
children  of  said  Samuel,  being  dead.  Two  of  the  children 
of  Samuel  B.  Walker  the  testator  died  after  the  death  of 
Thomas  D.  Walker,  viz.  A.  J.  Walker,  and  John  S.  Walker. 
A.  J.  Walker  died  leaving  children,  and  John  S.  died  leav- 
ing no  surviving  issue. 

Thomas  D.  Walker  in  his  life  time  undertook  to  convey 
to  others  in  fee  simple  a  part  of  thei  land  so  devised  to  him 
by  his  father,  and  by  his  will  undertook  to  devise  the  residue 
thereof  in  fee  simple  to  his  wife.  A.  J.  Walker  had  con^ 
tem plated  to  convey  his  interest  in  the  land  in  question  to 
others  in  fee  simple,  and  John  S.  Walker,  who  was  the  sur- 
vivor of  all  of  his  brotheis  and  sisters,  either  conveyed  or  de- 
vised all  of  his  interest  therein  in  fee  simple.  All  of  the 
children  and  heirs  at  law,  or  devisees  or  grantees  of  the 
children  of  Samuel  D.  Walker,  the  testator,  are  before  the 
court,  and  the  question,  as  has  been  said  is,  who  are  the 
owners  of  the  said  leal  estate. 

It  is  urged  by  the  counsel  for  the  plaintiff  in  error,  Mrs. 
Walker,  the  widow  and  devisee  of  Thomas  D.  Walker,  that 
the  devise  of  the  land  to  her  lat^  husband,  was  of  a  perfect 
fee  simple  title,  and  for  these  reasons:  first,  that  the  lang- 
uage of  item  6  of  the  will  of  his  father,  if  it  stood  alone,  is 
sufficient  to  give  an  absolute  title  to  the  land,  subject  only  to 
the  payment  to  his  mother  of  one-third  of  the  proceeds  there^ 
of  for  her  life,  and  such  undoubtedly  is  the  case;  and  that 
item  16,  of  the  will, does  not  operate  to  limit  such  eatate,for 
the  reason  that  the  ti^ue  meaning  and  construction  to  be 
placed  on  the  language  used  therein,  thaf  intsasoanyof  my 
heirs  aforesaid  die  without  issue^  or  leave  no  surviving  issue, 
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that  the  bequest  or  beqaeeta  hereinbefore  mad0  ihall  paaa  to 
mj  other  aarviviog  heirs/'  is  this, that  if  SQch  an  heir  ahoald 
die  wilhoQt  iaaue,  or  leave  oosorviviog  isaae^in  the  life  time 
of  the  testator,  then  it  bhall  pass  to  bis  other  sarviving  heirs. 
Bat  it  seems  to  oa  entirelj  clear,  that  whatever  may  haya 
been  the  ad  jodicationa  aa  to  this  or  similar  provisions  in  wiUa 
by  the  English  or  other  courts,  sustaining  this  view,  that  it 
ia  not  an  open  question  in  this  state.  That  the  decisions  of 
the  supreme  court  of  this  state  in  the  oases  of  Pariah's  Heirs 
V.Ferris, 6 Ohio  St.,563;Niles  v.  Gray,120hio  St., 820,  and 
Piatt  V.  Sinton,  37  Ohio  St.,  364,  distinctly  hold  that  the 
claim  made  on  behalf  of  the  plaintiff  in  error,  that  /'where 
real  estate  ia  devised  in  terms  denoting  an  intention  that  the 
primary  devisee  shall  take  a  fee  simple  on  the  death  of  the 
testator,  followed  by  a  devise  over  in  case  of  hia  death  with- 
out issue,  the  latter  words  refer  to  a  death  in  the  life  ticqa 
of  the  testator",  is  not  the  law  of  thia  atate,  and  that  such 
words  or  words  of  similar  import  are  to  be  interpreted  ac- 
oording  to  their  popular  and  natural  meaning,  and  aa  refer- 
ring to  the  time  of  the  death  of  the  first  taker,  unless  the 
contrary  intention  ia, plainly  expressed  in  the  will, or  is  nee- 
eisary  to  carry,  out  ita  undoubted  purpoaes. 
.  Tha  second  reason  urged  by  counsel  for  the  plaintiff  in 
error  in  support  of  the  claim  that  looking  at  the  whole  will 
the  intention  of  the  testator  appears  to  have  been,  that  hie 
son  Thomas,  and  his  other  children  to  whom  land  was  given, 
should  have  a  fee  simple  title  thereto,  js  this:  that  by  the 
other  provisions  of  the  will,  the  burden  was  imposed  upoa 
them  of  making  large  payments  of  money  to  hisezecutoxa,tQ 
be  i^ed  in  the  payment  of  pecuniary  legaeiea  to  certain  of 
bis  children  to  whom  land  was  not  given,  and  for;  the  pay- 
ment of  the  debts  of  the  testator.  Thus,  item  12  providea* 
in  substance,  that  Thomaa  in  live  years  after  the  death  of  the 
testator  should  pay  to  the  executor  of  the  will,  jkhe  sum  of 
$857, and  a  lik^  sum  seven  years  after  hia  death,  in  all  |714» 
and  that  if  it  be  doubtful  whether  the  eatate  devised  to  him 
was  a  fee,  ithat  this  provision  ouglit  to  be  sufficient  toaolve^ 
the  doubt  and  convince  the  court  that  it  waatheintej^tiqn.of 
the  testator  to  give  a  fee  simple  title  ,tp  the  land  so  deviaed, 
aubject  only  to  the  chargea  imposed  upon  him  by  the  will  in 
favor  of  the  mother  and  of  the  executora  of  the  will»  on  the 
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ground  that  it  is  nnraaaonable  to  soppoae  that  a  falb#f  da- 
siriiig  to  benafit'a  aon,  would  deviaa  land  to  him  bj  aaob  a 
title  aa  might,  if  he  paid  the  borden  impoaed  opon  bim  by 
tbe  will,  be  greatly  injared  inatead  of  henofited.  And  great 
reliance  ia  placed  on  the  langnage  used  ip  8  Jarman  on 
Willa,  5  Am.  from  4th  London  Bd.,  page  22,  paragraph  2, 
aa  folio  we: 

"It  baa  long  been  settled   that   where  a   deyjtee  whoae 
eatate  ia  undefined,  ia  directed  to  pay  th^  testator 'a  dehtawr 
legaoiea,or  a  apeoifie  aom  ip  grosa,  h^  takes  an  eatate  ia  tae^ 
on  tbe  groand  that  if  be  took  an  eatate  for  life  only,  be  might 
be  damnified  by  the  determination  of  hia  interest   before 
re-imbaraement  of  his  expenditure;  and  the  fact  that  actual 
loaa  ia  rendered  highly  improbable  by  tbe  diaparity  in   tbe 
amount  of  tbe  sum  charged,  relating  to  the   value  of  tbe 
land,  doea  not  prevent  the  enlargement  of  the  eatate." 
.    But  we  are  of  the  opinion  that  this  doctrine  of  the  law  ia 
not  pertinent  or  applicable  to  tbe  caae   before   ua.     There 
certainly  are  cases  where  the  devise  to  tbe  firat  taker  ia  so 
nndefinite  that  the  intention  of  the  teatator  aa  to  what  eatate 
he  may  have  sought  to  give  him,  can  not   be   easily   ascer* 
tained.     In  aucb   cases*  the  court  called  upon   to   decide 
wdat  eatate  was  really  devised,  and  to   do .  this    by    finding 
from  the  will  itself,  viewed  in  the  light  of  the  surrounding 
cironmstances,  so  as  that   a  burden  of  the  kind  indicated  ia 
laid  upon  the  first  taker,  which,  if  shouldered  by  him, might  be 
greatly  to  hia  prejudice, instead  of  being  for  hia  benefit, might 
in  aome  caaes  consider  it  aa  strong  evidence,    or  raising  the 
preaumption  at  leaat,  that  such  was  not  the  purpose  of  the 
teatator,  and  that  he  intended  to  confer  upon    bim   the  full 
title  to  the  property.  The  diflSculty,  however,  in  the  applica- 
tion of  the  rule  in  question  to  this  caae  ia,  that  in  our  opin- 
iop,  tbe  eatate  given  by  this  will  to   Thooaas  D.  Walker   is 
not  ondefined. ;  The  will  deviaes  to  the  aon  by  apt  and   ap^ 
prppriate  language,  an  eatate  in  fee  in  the    land ;  but   by   a 
anbaaqnent  itemprovidea  that  if  he  ahall  die  without  iasue,. 
or  leave:no  anrviving  issue,  that  it  shonld  paaato  other  pe^- 
scma,  and  ancb  language  standing  by  itaelf,  aa  we  have  said 
baa  a  diatinct  anid  definite  meaning  in  oor  atate.     •  - 

The  next  question  preaented  ia   thia:      On    the  death    of 
TbomaaD.  Walker,  in  1890,  without  iaane^  or  leaving   no 
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issue,  to  whom  did  the  land  so  devised  to  him  pass?  The 
will  says  that  in  this  event  it  should  pass  to  the  other  snr^ 
Viving  heiia.     Who  were  they? 

As  hereinbefore  stated,  foar  brothers  and  two  sisters  of 
Thomas  D.  Walter  died  before  him.  All  of  these  brothers 
and  sisters  left  issue  surviving  him.  Two  brothers  survived 
him.  One  of  these  died  leaving  issue  surviving  him,  the 
other  subsequently  died  leaving  no  issue  surviving  him. 
On  the  death  of  Thomas,  did  any  part  of  his  real  estate  de- 
vised to  him  by  his  father,  pass  to  the  children  or  heirs  at 
law  of  tfae  four  brothers  and  two  sisters  who  died  before 
him,  or  did  it  all  pass  to  the  two  brothers  who  survived  him? 
With  reluctance  we  have  come  to  the  conclusion  that  the 
two  brothers  who  survived  took  the  estate.  In  this  provi- 
sion of  the  will,  as  in  the  others  which  have  been  under  con- 
sideration,we  have  been  required  to  ire&ch  conclusions  based 
on  the  language  used  by  the  testator,  which  it  is  very  prob- 
able were  never  contemplated  by  him;  but  if  language  is 
used  by  a  testator  the  plain  and  obvious  meaning  of  which 
can  not  be  questioned,  it  must  have  such  construction, 
though  the  court  called  upon  to  act  may  be  of  the  opinion 
that  such  could  hardly  have  been  the  meaning  of  the  testa- 
tor, and  that  he  may  not  have  comprehended  the  true  mean* 
iQg  of  the  words  used.  Thus  it  would  seem  most  natural  and 
reasonable,  that  in  making  a  disposition  of  the  estate  which 
he  had  given  to  one  of  his  children  on  his  death  leaving  no 
issue,  that  he  would  have  provided  that  it  should  pass  to  the 
surviving  brothers  and  sisters  and  the  children  of  those  who 
had  died  before  leaving  children.  But  the  language  of  item 
16,  which  provides  for  such  contingency,  certainly  does  not 
do  this  expressly,  nor  as  we  think  by  implication.  He  says, 
*'that  in  case  any  of  my  heirs  aforesaid  die  without  issue  or 
leave  no  surviving  issue, that  the  bequest  or  bequests  herein- 
before made,  should  pass  to  my  other  surviving  heirs.' 

The  word  ''heirs"  appears  only  in  this  section  16.  All  of 
the  devises  and  bequests  made  by  him  in  his  will, (except  as 
to  the  provision  made  for  his  wife),  were  to  his  children-^-* 
his  sons  and  his  daughters.  Evidently  then,  when  he  speake 
in  item  16  of  *'any  of  his  heirs  aforesaid  dying  without  issue'', 
he  refers  to  the  children  before  named,  to  whom,  he  says, 
bequests  had  been  made,    and   follows  it  with  the  provision 


▼oi.  so  CIRCUIT  COURT  OP  OHIO.  415 

Eliza  Walker  v.  David  Walker  et  al. 

that  if  any  of  tbem  ^'die  without  isane  or  leave  no  sarviying 
isene",  then  that  aacb  beqaeat  to  him  ^'shall  paaa  to  my 
other  aurviving  heirs". 

The  18th  of  Jarman'e  General  Bales  of  Oonstraotion,  which 
are  considered  as  of  great  authority ,  reads  as  follows:  '^That 
words  occurring  more  than  once  in  a  will  shall  be  presumed 
to  be  used  always  in  the  same  sense,  unless  a  contrary  inten- 
tion appears  by  context,  or  unless  the  words  be  applied  to  a 
different  subject.  And  on  the  same  principle,  where  a  test- 
ator uses  an  additional  word  or  phrase,  it  must  be  presumed 
to  have  an  additional  meaning^' 

The  testator  in  this  will  baying  used  in  this  item  and 
where  it  first  apears  in  the  will,  the  word  *' heirs,"  obvious- 
ly in  the  sense  of  his  children,  his  sons  and  daughters  to 
whom  he  had  made  bequests  or  devises,  it  must  be  held  that 
when  he  uses  it  again  in  the  same  item,  and  in  relation  to 
the  same  subject,  he  uses  it  in  he  same  sense,  and  means 
children  there,  and  when  he  says  it  shall  pass  to  his  ''other 
surviving  heirs",  he  means  his  other  surviving  children. 
These  were  A.  J.  Walker  and  John  S.  Walker,  and  we  hold 
that  the  real  estate  devised  by  the  will  to  Thomas  Walker 
passed  on  his  death  to  them. 

Some  suggestion  is  made  by  counsel  as  to  what  became 
of  the  title  to  the  said  land  on  the  death  of  A.  J.  Walker  and 
John  S.  Walker  respectively.  A.  J.  Walker  at  the  time  of 
the  death  of  Thomaa  and  at  his  own  death  had  living  child- 
ren. He  was  therefore  at  the  time  of  his  death  the  owner  in 
fee  of  the  one  undivided  half  thereof,  unless  before  that  time 
he  had  conveyed  the  same  to  other  parties, as  in  fact  he  had, 
and  his  grantees  are  therefore  now  the  owners  of  the  equal 
undivided  half  thereof.  John  S.  Walker  was  the  owner  of 
the  other  equal  undivided  halt,  and  as  he  was  the  survivor 
of  said  children  and  there  was  no  provision  in  the  will  as  to 
the  passing  of  the  property  on  the  death  of  the  survivor  of 
the  children,  we  hold  that  he  owned  his  half  thereof  in  fee, 
and  that  the  same  passed  to  his  devisee. 

Such  being  the  holding  of  the  court  of  common  pleas,  aa 
we  onderstand,  we  aee  no  error  in  the  judgment,  and  it  will  be 
afBrmed. 

There  is  one  suggestion,  however,  which  we  make  in  regard 
to  the  costs  in  these  caaes.     It  wias  praotitially  an  action  ho 
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constrae  this  will,  which  fnaat  have  been  broaght  ia  some 
shape  and  in  a  oaanner  that  woald  probably  have  en- 
tailed more  costs  in  the  way  of  coansel  fees,  which  would 
probably  be  payable  from  the  estate.  We  think  therefore 
the  costs  and  expenses  of  the  suits  should  be  paid  from  the 
proceeds  of  the  estate  in  litigation.  We  suggest  this  to 
counsel  that  there  may  be  an  agzeement  as  to  this.  Of  course, 
we  might  revise  the  judgment  as  to  costs  and  affirm  aa  to  the 
residue,  and  then  adjudge  the  costs  in  the  error  case  aa  w€ 
thought  right.     But  we  prefer  that  counsel  agree  as  to  this. 


(Sixth  Circuit— Lucas  Co.,  C,  Circuit  Court— Jan.  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 

RBUBEN  S.  GAW  v.  THE  GLA8SBORO  NOVELTY  GLASS 

COMPANY. 


Judgment  by  defauU  against  wtrporation—Statutory   liabilUif  of 
9toekholder8-^Defen$e9  that  should  nave  been  eet  up  by  corporation 
not  availabie  for  stockholderB  against  claim  cuHjudioaUd^ 
In  an  action  by  a  trustee  to  loreoloBe  a  real  estate  mortgage 
given  by  MoL.   to  secure   eertitin  bonds,   an   Incorporated 
company  was  made  a   party   defendant  and   duly   served 
with  summons.    The  petition  contained  averments  to   the 
efleet  that  said  company  bad  purchased  and  received  a  con- 
veyance of  a  part  of  the  mortgaged   premises,    and,    as   & 
part  of  the  purchase  price,  had  assumed  and   promised   to 
pay  the  indebtedness  secured  by  such  mortgage  to  the  par* 
ties  entitled  to  receive  payment  thereof.    The  prayer  of  tho 

Petition  was  for  foreclosure  and  general  equitable  relief, 
'be  company  being  iu  default  for  answer,  a  decree  of  fore- 
olosnre  was  entered,  the  findins  therein  including  that 
"the  statements  of  plaintiif' s  petition  are  trne'\  and  "that 
there  is  due  from  (toe  company)  and  (McL.)  to  plaintifi, 
the  amount  olaimed  in  the  petition. 

The  sale  of  the  mortgaged  premises  not  having  fully  satisfied 
the  indebtedness,  In  a  suit  subsequently  brought  by  the 
creditors  against  the  stockholders  of  the  corporation  to  re- 
eover  such  unsatisfied  balance. 

Held:  That  the  findings  and  judgment  In  the  foreolosare  suit 
were  conclusive  against  the  stockholders  of  the  corpora- 
tion as  to  the  assumption  of  such  debt  by  the  oorporation, 
and  that  such  stookhold^a  were  thereby  preelnded  from 
interposing  any  defense  or  counter-claim  that  might  bava 
been  interposed  by  the  corporation  in  the  foreclosure  suit. 

Appeal  from  the  Oourt  of  Oommon  Pleas  of  Lucas  cooaiy. 

Paibbii,  J. 

Tb»  i»  an^  actioii  tNrooght  by  a  creditor  of  the  Qiaaebaio 
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Noyelty  Glass  Oompany  to  enforce  the  statutory  liability 
of  tbe  stockholders  of  that  company.  All  of  the  facts  nec- 
essary to  a  complete  decree  in  the  case  are  agreed  upon,  ex- 
cepting those  respecting  the  claims  of  certain  so-called 
bondholders,  i.  e.  creditors  who  are  holding  notes  that  were 
given  by  one  Ohristopher  W. McLean,  and  made  payable  to 
George  H.  Eetcham,  trustee,  or  bearer,  and  now  held  by 
yarions  persons  to  whom  Eetcham,  as  trustee,  transferred 
them. 

A  brief  history  of  the  case  will  be  necessary  to  an  under- 
standing of  the  points  involved.  We  need  not  go  back  of 
September  15, 1888,  at  which  time  Ohristopher  W.  McLean 
executed  and  delivered  to  George  H.  Eetcham,  as  trustee, 
his  thirty  so-called  bonds,  of  S500  each,  the  aggregate  be* 
ing  S16,000,  payable  to  Eetcham,  trustee,  or  bearer,  on 
September  15,  1898,  with  interest  at  six  per.  cent,  payable 
semi-annually,  these  semi-annual  payments  of  interest  being 
evidenced  by  coupons  attached  to  the  respective  bonds.  At 
tbe  same  time  he  executed  and  delivered  to  Eetcham,  trus- 
tee, his  mortgsge  of  that  date,securing  these  notes  or  bonds 
on  eighty-seven  lots  and  nineteen  acres  of  land  in  McLean's 
Glassboro  addition  to  the  city  of  Toledo.  This  mortgage 
was  duly  filed  for  record  and  recorded  in  Lucas  county, 
Ohio.  Soon  thereafter  McLean  erected  a  glass  factory  on 
a  part  of  these  mortgaged  premises. 

In  the  summer  of  1889  the  Glassboro  Novelty  Glass 
Company  was  incorporated  with  an  authorized  capital  of 
S60,000,  divided  into  six  hundred  shares  of  tlOO,  each. 
McLean  actively  promoted  the  formation  of  this  company, 
and  it  appears  that  he  persuaded  certain  of  these  defendants 
who  were  bondholders,  to  subscribe  for  stock  and  become 
interested  in  the  company. 

It  appears  that  it  was  the  purpose  of  this  company  to 
manafacture  in  this  factory  a  certain  kind  of  prismatic 
glass,  and  it  was  agreed  between  McLean  and  the  company 
or,  at  least,  McLean  proposed  to  the  stockholderci  of  the  com- 
pany while  it  was  in  process  of  formation,  that  he  would 
turn  over  to  it  certain  contracts,  which  he  said  he  had  with 
SD  inslitotion  in  the  east,  to  take  all  of  this  prismatic  glass 
that  Slight  be  manniactored  by  the  company,  at  certain 
prices  which  would  return  large  profits  to  the  company ;  and 
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this  contract,  together  with  the  factory  and  about  three 
acres  of  this  mortgsged  property,  was  to  be  turned  over  to 
the  company  in  consideration  of  130,000  to  be  paid  by  the 
company  to  McLean  as  set  forth  in  a  proposal  made  in  writ- 
ing by  McLean,  which  I  read: 

''I,  O.  W.  McLean,  hereby  agree  to  sell  what  is  known 
as  the  McLean  Glass  Plant,  as  it  now  stands,  located  at 
Glassboro,  Toledo,  Ohio,  together  with  three  (3)  acres  of 
land,  on  which  the  buildings  now  stand  and  surrounding 
the  same,  and  to  assign  the  contracts  made  by  me  with  the 
Alpha  Prismatic  Glass  Company  of  New  York,to  The  Glass* 
boro  Novelty  Glass  Company  of  Toledo,  for  the  sum  of 
$30,000,  subject  to  the  $15,000  bonded  indebtedness  which 
now  encumbers  the  said  plant  as  follows: 
Thirty  $600  3  10  year  bonds  bearing  6  per  cent,  interest, 
payable  semi-annually  on  the  16th    days   of  March    and 

September. $16,000 

Amount  to  account  paid  in  cash 10,000 

Amount  to  be  paid  in  stock 6,000 

Amount  of  stock  to  be  offered  for  sale 30,000 

Amount  of  stock  to  be  offered  for  sale 30,000 


$60,000 
Capital  stock  of  said  company,  $60,000. 

C.  W.  McLean. 

Toledo,  O.,  July,  1889. 

This  proposition  is  written  upon  the  book  of  the  company 

in  which  the  stock  subscriptions  appear,  and  those  who  sab- 

scribed  for  stock  appear  to  have  been  acquainted  with    this 

proposal  and  to  have  subscribed  upon  the  faith  of  it. 

After  the  organization  of  the  ccmpany  and  in  pursuanoe 
of  this  proposal,  a  deed  was  executed  by  McLean  to  the 
company  of  these  three  acres  of  land  upon  which  the  fac- 
tory was  located,  and  this  deed  was  accepted  by  the  com- 
pany and  placed  on  file.  This  is  a  general  warranty  deed 
containing  covenants  against  all  encumbrances,  except  as  to 
this  mortgage,  with  respect  to  which  it  contains  this  stipu- 
lation: *' except  a  mortgage  executed  and  delivered  to 
George  H.  Ketcham,  trustee,  for  the  sum  of  $16,000  npoii 
the  property  herein  described,  which  said  grantee  asiames 
and  agrees  to  pay. 


»t 
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There  is  a  qaeition  made  as  to  whether  the  eooipany 
knew  that  this  ■tipalatioD  as  to  the  assumption  of  the  in- 
debtedness of  115,000  was  in  this  deed;  bat  we  find  that 
the  deed  was  read  by  a  representative  of  the  company, and 
that  he  stated  to  the  company,  when  the  ^took  holders  or 
directors  were  in  session,  that  the  deed  was  all  right,  and 
we  find  that  they  relied  npon  his  statement.  Since  the  rep- 
resentative of  the  company  knew  what  was  in  the  deed  on 
this  subject,  the  company  is  chargeable  with  knowledge 
thereof  and,  furthermore,  under  the  law,  by  accepting  the 
deed,  the  company,  in  the  absence  of  any  evidence  of  fraud 
or  imposition,  is  bound  by  this  stipulation  in  it.  Kerr  on 
Beal  Property,  section  2336. 

Under  the  authorities  in  this  state,  this  assumption  of 
the  debt  gave  the  bondholders  a  right  of  action  against  the 
Glass  Company.  Thompson  v.  Thompson,  4  Ohio  St.,  388; 
Emmitt  v.  Brophy,  42  Ohio  St.,  82. 

But  the  stockholders  contend  that  the  bondholders  have 
this  right  (if  at  all)  subject  to  any  defenses  or  counter- 
claims that  might  be  interposed  by  the  company  if  McLean 
were  the  holder  of  the  claims  and  were  here  seeking  their 
enforcement.  In  support  of  this  proposition,  they  cite: 
Hajes  V.  Skidmore,  27  Ohio  St.,  381,  which  seems  to  sus- 
tain it;  and  they  have  also  presented  some  very  potent  ar- 
guments in  support  of  this  proposition,  and  we  are  disposed 
to  the  view  that  it  is  correct.  Then  they  say  that  they 
have  such  defenses  and  counter-claims,  viz. 

That  fraud  was  practiced  by  McLean  in  inducing  the 
company  to  accept  an  incomplete  plant:  That  he  represented 
to  those  who  oecame  stockholders,  and  represented  to  the 
company,  that  the  plant  was  complete  and  equipped  for  the 
manufacture  of  this  prismatic  glass,  whereas  it  was  not 
complete,  but  required  about  $7,000  to  put  it  in  condition 
to  manufacture  this  glass.  They  say  also  that  he  practiced 
fraud  in  representing  that  he  was  skilled  and  experienced  as 
a  practical  glass  man,  who  understood  the  manufacture  of 
glass  and  all  that  pertained  to  it,  and  that  that  was  not 
true;  also  that  he  was  guilty  of  fraud  in  representing  that  he 
had  this  valuable  contract  with  the  Alpha  Prismatic  Glass 
Company  of  New  Tork,  to  take  the  whole  product  of  the 
factory,  at  remunerative  rates,  and  that  it  was  a  solvent  in- 
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ttitatioD,  and  that  therefore  he  had  a  yery  valuable  ood- 
tract,  whereas  in  fact  it  waa  a  corporation  organized  under 
the  laws  of  New  Jersey,  where  there  was  no  statotory  lia- 
bility  or  assarance  of  solvency,  and  was  and  insolvent  institu- 
tion, and  therefore  this  contract  wad  not  at  all  valaable. 
And  they  say  that  because  of  McLean  not  being  a  skilifnl 
glass  man,  and  becaose  of  its  being  impracticable  to  mann- 
factare  this  kind  of  glass  profitably — though  McLean  rep- 
resented to  the  contrary — and  because  this  New  Jersey  con- 
cern  was  insolvent  and  failed  to  take  their  glass,  or  to  pay 
for  what  they  did  take — that  because  of  these  various  mia- 
representations  upon  the  part  of  McLean,  the  concern  failed 
and  went  to  the  wall — and  so  it  seems  to  have  done  very 
speedily.  It  collapsed  and  quit  business,  and  this  suit  is 
one  of  the  results. 

Evidence  was  heard  by  this  court  upon  the  issue  made  by 
these  averments  of  fraud  and  misrepresentation  and  the 
denial  thereof.  I  will  not  stop  to  discuss  this,  but  go  to  the 
consideration  of  another  point,  our  conclusion  upon  which 
makes  it  unnecessary  to  determine  whether  these  allegations 
of  fraud  are  well  founded.  However,  I  should  add  that  the 
stockholders  also  claim  as  a  defense  that  this  deed  contains 
covenants  against  any  and  all  incumbrances  except  this  one 
which  has  been  mentioned,  but  that  as  a  matter  of  fact  there 
was  about  $1,000  back  taxes  on  this  property,  the  burden 
of  which  has  fallen  upon  this  company,  and  that  the  claim 
thus  arising  should  be  taken  into  consideration  as  an  off-aet 
against  these  claims  in  the  hands  of  these  bondholders. 

The  pleadings  do  not  make  an  issue  as  to  this,  but  we 
have  heard  the  evidence  upon  it  and  have  given  it  consider- 
ation. 

It  is  also  said  that  McLean  now  owns  about  S10,000 
worth  of  stock, or  did  at  the  time  the  company  became  insol- 
vent— and  that  if  he  were  enforcing  these  claims  on  these 
bonds  he  must,  as  a  holder  of  such  stock,  bear  his  propor- 
tion of  this  debt,  and  hence  this  proportion  should  be  de- 
ducted so  that  this  share  will  not  fall  upon  the  other  stock- 
holders. These  are,  in  substance,  the  claims  which  are 
made  by  the  way  of  defenses  and  counter-claims  in  opposi- 
tion to  the  claims  of  the  bondholders. 

Besides  denying  the  alleged  fraud  and  misrepresentations^ 
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the  bondholders  aay  that  these  alleged  defenses  or  coonter- 
claims  cannot  be  considered*  for  the  reason  that  by  the 
jndgment  of  e  court  having  jurisdiction  of  the  matter  it  has 
been  determined  that  the  company  owes  this  debt  to  the 
bondholders;  that  if  these  alleged  defenses  ever  existed, they 
were  in  existence  and  might  have  set  np  in  the  case  in  whicli 
this  jadgment  was  entered,  and  that  whether  then  inter- 
posed or  not,  the  judgment  is  conclusive  against  them  so 
long  as  it  stands  unreversed  and  in  full  force. 

The  stockholders  deny  that  the  judgment  in  question  has 
the  force  and  effect  claimed  for  it  by  the  bondholders.  The 
history  of  this  alleged  judgment  is  as  follows:  On  Aogust 
10,  1892,  George  H.  Ketcham,  as  trustee  under  this  mort- 
gage, began  an  action  in  the  court  of  common  pleas  against 
Ohristopher  W.  McLean,.  B.  McLean,  his  wife;  TheGlass* 
boro  Novelty  Glass  Company, and  various  other  defendants, 
the  main  purpose  of  the  action  being  the  foreclosure  of  this 
mortgage  on  behalf  of  the  bondholders.  The  petition  con- 
tains all  the  necessary  averments  for  a  foreclosure,  and  the 
necessary  prayer.  It  also  contains  certain  other  allegations, 
which  were  perhaps  not  strictly  necesssary  to  the  foreclosure 
of  the  mortgage,  as  to  the  conveyance  by  McLean  to  the 
Glass  Company  of  the  land  and  lots  by  the  deed  before  men- 
tioned, and  the  following: 

'*Said  deed  contained  covenants  of  warranty  on  the  part 
of  said  McLean  except  the  mortgage  for  the  sum  of  116,000, 
executed  and  delivered  to  this  plaintiff,  trustee  as  aforesaid, 
which  it  was  by  said  deed  recited  that  said  grantee  agreed 
and  assumed  to  pay.  Said  deed,  duly  executed  and  de- 
livered  as  aforesaid,  was  by  said  corporation  left  wHh 
the  recorder  of  Lucas  county  for  record,  on  October  14,1889, 
and  was  by  him  duly  recorded  in  volume  158  of  the  record 
of  deeds  of  said  county,  page  478.  Said  corporation  forth- 
with took  possession  of  said  last  described  land,  and  has 
since  had  the  occupation,  use  and  enjoyment  of  the  same, 
and  still  holds  the  legal  title  thereto,  as  a  part  of  its  said 
contract  of  purchase;  and  in  consideration  of  said  conveyance, 
said  corporation  agreed  with  said  Ohristopher  W.  McLean, 
and  with  this  plaintiff  «s  such  trustee,  and  with  the  respec* 
tive  holders  of  said  bonds,  that  they  would  pay  to  the  re- 
spective parties  entitled  thereto,  the  principal  and  interest 
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of  the  mortgage  indebtednesi  aforeaaid,  as  the  aame  ahoald 
become  due  and  payable." 

The  prayer,  which  ie  quite  fail  and  covers  a  great  many 
objects  to  be  attained,  contains  this:  ''That  the  court  order 
the  respective  parties  interested  in  said  lands  to  pay  the  re- 
spective liens  so  found  now  due  and  payable,  within  a  short 
time,  to  be  by  the  court  limited,  and  in  default  of  such  pay- 
ment, then  that  upon  the  precipe  of  any  party  in  whose  favor 
such  lien  has  been  declared  due,  or  of  his  attorney, an  order 
of  sale  issue  directing  the  sale  of  said  respective  mortgaged 
lands  as  upon  execution,"  etc.,  and  then  at  the  end  is  a 
prayer  for  all  proper  equitable  relief. 

The  Glass  Company  was  duly  served  with  process,  but  it 
filed  no  answer  in  the  ca8e,and  a  decree  was  entered  in  part 
as  follows: 

"This  day  came  the  plaintiff  and  defendants,  naming  them 
and  including  the  Glass  Company,  by  their  respective  attor- 
neys, all  other  defendants  being  in  default  of  pleading,  and 
no  party  requiring  a  jury  this  cause  was  submitted  to  the 
court  upon  the  pleadings  of  the  parties  appearing  as  afore- 
said, and  upon  the  evidence.  Upon  consideration  whereof, 
the  court  finds  that  the  statements  of  plaintiff's  petition  are 
true.  That  there  is  due  from  defendants  The  Glassboro 
Novelty  Glass  Company,  and  from  Christopher  W. McLean, 
to  plaintiff,  for  interest  upon  the  bonds  in  said  petition 
specified." 

Then  follows  a  statement  of  the  amount  due,  and  also 
following  that  a  finding  as  to  the  amounts  that  will  in  the 
future  fall  due  upon  these  obligations  from  the  Glassboro 
Novelty  Glass  Company  to  the  bondholders  or  to  the  plaint- 
iff as  trustee;  then,  amongst  other  things,  follows  an  order 
that  unless  McLean  or  the  Glassboro  Novelty  Glass  Com- 
pany should  pay  this  indebtedness,  an  order  of  sale  should 
issue  for  the  sale  of  this  three  acres  owned  by  the  Glass 
Company  as  well  as  for  the  sale  of  the  lots  and  lands  still 
owned  by  McLean. 

There  is  no  question  but  what  if  this  decree  is  conclusive 
against  the  company,  it  is  equally  conclusive  as  against  the 
stockholders  of  the  company.  Freeman  on  Judgments, sec- 
tion 177;  131  U.  S.,  290;  Angell  &  Ames  on  Corporations^ 
section    615;  1  Beach  on  Corporations,  p.  283,  note. 
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Aatborities  might  be  maltiplied  npoo  this  proposition, 
bat  these  are  deemed  safficient. 

Bat  the  stockholders  ssy  that  the  judgment  has  no  force 
or  validity  in  so  far  as  it  touches  the  question  of  the  in- 
debtedness of  the  company  to  the  bondholders,  because, 
they  say,  the  trustee  had  no  authority  as  such  to  proceed 
beyond  the  foreclosure  of  the  mortgage,  the  subjection  of 
the  mortgaged  property,  and,  incidentally,  to  have  deter- 
mined such  questions  and  such  only  as  were  strictly  neces- 
sary to  the  carrying  out  of  his  duty  in  the  attainment  of 
this  object,and  that  the  determination  of  the  indebtedness  of 
the  company  to  the  bondholders,  or  to  the  trustee  for  them, 
was  not  essential  to  the  foreclosure  of  the  mortgage.  That 
in  thus  proceeding  beyond  the  authority  vested  in  him  as 
trustee, he  did  not  and  could  not  represent  the  bondholders; 
that  such  bondholders  were  not  bound  by  this  finding;  that 
they  might  have  ignored  or  repudiated  it  if  it  had  been 
against  them,  and  that,  therefore,  since  estoppel  must  be 
mutual,  the  company  and  the  stockholders  are  not  bound  by 
this  finding.  And,  in  support  of  the  claim  that  the  trustee 
was  not  authorized  to  seek  a  judicial  determination  of  this 
question,  attention  is  called  to  the  fact  that  the  mortgage, 
which,  it  is  said,  confers  the  only  authority  possessed  by 
the  trustee,  limits  his  duty  and  authority  to  the  subjection 
of  the  mortgaged  property  by  foreclosure  to  the  satisfaction 
of  the  debt.  I  will  not  take  time  to  read  from  the  mortgage, 
but  we  find  that  that  claim  is  true  so  far  as  the  mortgage  on 
its  face  is  concerned.  It  is  also  pointed  out  that  this  claim 
of  the  bond  holders  arising  out  of  the  assumption  of  this 
debt  is  something  that  has  arisen  out  of  a  transaction  sub- 
sequent to  the  giving  of  the  mortgage  wherein  and  whereby 
authority  is  given  to  the  trustee,  and  it  is  said  that  this 
makes  it  evident  that  he,  not  being  a  party  thereto  or  named 
therein,  has  do  duty  or  authority  in  the  premises  arising  out 
of  this  subsequent  transaction. 

Bat  the  question  arises  here,  how  is  this  question  of  the 
aathority  of  the  trustee  in  the  premises  to  be  determined  ? 
Is  it  to  be  determined  by  the  evidence  that  may  not  have 
been  submitted  to  the  court  in  the  foreclosure  case,  or  is  it 
to  be  determined  by  the  facts  asserted  in  the  pleading  there- 
in, either  directly  or  by  implication, and  the  judgment  there- 
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OD  ?  ManifeBtly  ander  the  authoritieB  it  is  to  be  determined 
by  the  latter  metbod.  I  baye  already  called  attention  to 
the  fact  that  tbe  trustee  not  only  cornea  into  court  in  that 
case  and  asserts  bis  claim,  tbereby  declaring  bia  rigbt  to 
prosecute  it,  bat  tbat  he  sets  forth  in  the  petition  that  the 
undertaking  of  the  company  to  pay  this  debt  was  to  him  as 
trustee.  He  does  not  say  tbat  the  undertaking  is  contained 
in  the  deed,  or  tbat  it  arises  out  of  anything  contained  in 
the  mortgage,  but  says  simply  that  there  was  an  undertak- 
ing on  the  part  of  the  Glass  Company  to  him  as  trustee  to  pay 
this  debt.  Upon  the  question  of  the  effect  of  this  judgment 
I  shall  take  time  to  read  a  few  paragraphs  or  extractb  from 
Van  Fleet^B  Collateral  Attack.  I  cite  the  first  paragraph  in 
section  1,  at  the  bottom  of  page  2  and  at  the  top  of  page  3: 

'^And  as  no  one  would  think  of  holding  a  judgment  of  the 
court  of  last  resort  void  if  its  jurisdiction  were  debatable  or 
even  colorable,  the  same  rule  must  be  applied  to  the  judg- 
ments of  all  judicial  tribunals.  This  is  the  true  theory  of 
judicial  action  when  viewed  collaterally.  If  any  jurisdic- 
tional question  is  debatable  or  colorable,  the  tribunal  must 
decide  it;  and  an  erroneous  conclusion  can  only  be  corrected 
by  some  proceeding  provided  by  law  for  ao  doing,  common- 
ly called  a  *  Direct  Attack.' 

"It  is  only  where  it  can  be  shown, lawfully, that  some  mat- 
ter or  thing  essential  to  jurisdiction  is  wanting,  that  the 
proceeding  is  void  collaterally." 

Since  the  judgment  in  the  foreclosure  suit  involves  a  de- 
termination of  the  liability  of  the  company  on  the  assump- 
tion of  this  debt,  of  course  this  is  a  collateral  attack,  and 
the  real  question  here  is  as  to  the  jurisdiction  of  the  court 
in  the  foreclosure  suit  over  this  branch  of  the  subject  mat- 
ter, and  in  determining  this  question, we  must  keep  in  view 
the  alleged  authority  of  the  trustee  to  present  it  to  the 
court  for  adjudication.     I  read  from  section  68: 

''The  wsnt  of  a  clear  conception  of  jurisdiction  has  caused 
much  trouble,  as  the  careful  reader  of  the  subsequent  chap- 
ters herein  will  discover.  The  principal  trouble  has  arisen 
from  the  mistaken  conception  that  jurisdiction  depends  up- 
on  facts,  or  the  actual  existence  of  matters  and  things,  in- 
stead of  upon  the  allegations  made  concerning  them.  It 
certain  matters  and  things  are  alleged  to  be  true  and   relief 
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fwayed  which  the  txibanal  baa  power  to  grant,  if  true,  thai 
^▼ea  it  jarisdictioD  oter  that  proceeding,  and  it  moat  pro- 
ceed and  determine  it  or  neglect  its  duty.  The  mattere  and 
tfaiDga  alleged  may  have  no  actual  eziatenoe,  yet  if  the  evi- 
^cDi^  given  shows  them  to  eiiat  and  the  allegations  con- 
cerning them  to  be  trne,  the  tribunal  must  grant  relief. 
A  miataken  conception  of  this  kind  has  cansed  courts  to  hold 
that  judgments  on  paid  claims, or  claims  barred  by  the  stat- 
ute of  limitations,  were  void." 

And  the  anthor  calla  attention  to  the  fact  that  these  mat- 
ters are  diacassed  very  folly  in  sections  61,  62,  68,  and  526 
to  569,  inclasive.     A  single  paragraph  from  section  60: 

**  Jurisdiction  always  depends  upon  the  allegations  and 
never  upon  the-  facts.  When  a  party  appears  before  a  judi- 
cial tribunal  and  alleges  that  a  certain  right  is  denied  him, 
and  tbe  law  has  given  the  tribunal  the  power  to  enforce  that 
right — bis  adversary  being  notified — it  must  proceed  to  de- 
termine the  truth  or  falsity  of  his  allegations.  The  truth  of 
the  allegations  does  not  constitute  jurisdiction.  The  trib-  . 
nnal  must  have  jurisdiction  before  it  can  take  any  adverse 
step.  Its  jurisdiction,  necessarily,  has  to  be  determined 
from  the  allegations, assuming  them  to  be  true.  This  point 
IS  so  important,  and  will  be  referred  to  so  often  hereafter, 
that  I  feel  justified  in  quoting  extensively  from  some  well 
considered  cases.  ^' 

Which  the  author  then  proceeds  to  do.    I  also  read  a  part 
of  section  61: 

"In  this  section  it  is  assumed  that  the  court  has  the 
power  to  grant  the  relief  sought  in  a  proper  caae,  and  tbe 
question  is,  do  the  allegations  show  such  a  case?  The  rule 
is  this:  Can  it  be  gathered  from  tbe  allegations, either  direct- 
ly or  inferentially,  that  tbe  party  was  seeking  the  relief 
granted,  or  that  he  was  entitled  thereto?  If  it  can,  the  al- 
legations will  shield  the  judgment  from  collateral  assault. 
All  the  cases  agree  that  if  the  allegations  tend  to  show,  or 
coloraUy  or  inferentially  show  each  material  fact  necessary 
to  constitute  a  cause  of  action,  they  will  uphold  the  judg- 
niMit  collaterally." 

Certain  illuBtratioBa  of  this  I  will  take   time   to   note,  in 
section  62: 
"Aa  early  Indiana  case,  speaking  of   a  collateral   attack 
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OD  proceedings  in  partition,  said  that  on  the  filing  of  the 
petition,"  it  became  the  daty  of  the  conrt  to  ascertain — 
first,  whether  the  facts  therein  alleged  were  substantially 
snch  as  to  authorize  the  remedy  petitioned  for;  secondly, 
whether  the  reqaisite  notice  bad  been  given  to  the  other 
owners;  thirdly,  whether  the  facts  alleged  were  stated  with 
sufficient  form  and  precision;  and,  fourthly,  whether  the 
statements  contained  in  the  petition  were  true.  The  sup- 
reme court  of  the  United  States,  speaking  of  a  collateral 
attack  on  an  administrator's  sale  of  land  made  in  obedience 
to  a  private  statute,  said:  ''In  making  the  order  of  sale, 
the  court  is  presumed  to  have  adjudged  every  question  neces- 
sary to  justify  such  order  or  decree: — viz.,  the  death  of  the 
owner,  "etc. 

And  then  he  calls  attention  to  what  is  neces8ary,and  con- 
tinues: 

"A  judgment  by  default  bars  the  parties  as  conclusively, 
collaterally, as  though  they  had  framed  issues  and  had  a  trial 
and  been  defeated.  The  assumption  of  jurisdiction  and  the 
exercise  of  authority  is  a  decision  upon  the  question  of 
notice  without  any  formal  entry  declaring  the  notice  suffi- 
cient. So  where  an  objection  was  made  of  the  right  of  the 
circuit  judge  to  sit  in  the  probate  court,  his  assumiLg  to  act 
ignoring  the  objection,  is  an  adjudication  of  his  right  to  do 
so.  The  granting  of  an  order  to  an  administrator  after  ap* 
proval  of  his  final  report,  to  make  a  conveyance  impliedly 
determines  that  he  is  still  administrator,  and  that  the  ap- 
proval did  not  discharge  him.  Collaterally,  an  adminis- 
trator's order  to  sell  land  is  an  implied  and  conclusive  ad- 
judication that  the  sale  was  necessary,  and  that  notice  waa 
duly  given;  and  an  order  granting  relief  is  an  adjudication 
of  every  fact  essential  to  the  validity  of  the  order." 

Section  420  lays  down  the  general  principles  which  are 
illustrated  in  several  of  the  following  sections.   T  will  read  it: 

*'This  title  treats  of  the  validity  of  the  rights  and  titles 
derived  through  judicial  proceedings  where  they  were 
authorized  in  law  or  in  fact  either  on  behalf  of  the  plaintiff 
or  of  the  defendant.  When  such  want  of  authority  ia  a 
question  of  fact,  the  record  is  always  invulnerable  collateral- 
ly, because  it  imports  absolute  verity;  but  when  it  is  a  qaea- 
iton  of  law,  it  is  likewise  invulnerable,  if  there  waa  any 
question  for  the  court  to  decide." 
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Some  of  the  cases  cited  by  the  author  are  in  point,  but  I 
cannot  take  time  to  read  from  them.  I  cite  sections  421, 
626,  626,  628  and  629,  reading  a  paragraph  from  626: 

^'Conceding  that  a  cause  of  action  exists  or  may  exist 
against  the  defendant  in  favor  of  some  person,  it  does  not 
seem  possible  that  the  proceedings  can  be  void  because  the 
plaintiff  or  petitioner  is  not  that  person.  The  court  having 
the  power  to  grant  the  relief  sought,  and  the  defendant 
being  before  it  and  owing  that  relief  to  some  person,  the 
sole  and  only  point  in  controversy  is  whether  or  not  he  owes 
it  to  the  plaintiff.  That  is  a  question  which  the  court  is 
competent  to  decide;  and  an  erroneous  conclusion  will  not 
be  void.'' 

And  many  cases  are  cited  and  commented  upon.  Now 
a  majority  of  this  court  are  of  the  opinion  that  the  conclu- 
sions of  the  court  in  the  foreclosure  case — the  finding  of  the 
court — as  to  the  indebtedness  of  this  Glassboro  Company  to 
these  bondholders,  is  not  void;  and  therefore  we  hold  that 
it  is  Dot  open  to  this  collateral  attack.  That  the  judgment 
must  be  void,  and  not  merely  erroneous,  in  order  to  render 
it  subject  to  collateral  attack,  is  clear  from  the  authorities. 
I  call  attention  to  the  authorities  collected  in  the  opinion  of 
the  court  in  the  case  of  Spoors  v.  Cohen,  44  Ohio  St.,  497. 

That  the  indebtedness  may  be  determined  so  as  to  become 
a  debt  of  record,  and  not  open  to  question,  in  a  foreclosure 
case  where  no  personal  judgment  is  asked  or  granted  and 
no  execution  for  balance  awarded,  is  decided  in  Doyle  v. 
West,  60  Ohio  St.,  438.  I  read  the  first  paragraph  of  the 
syllabus: 

**In  a  suit  to  foreclose  a  mortgage,  there  was  a  finding  of 
the.  amount  due  and  the  usual  order  of  sale,  if  not  paid  in  a 
certain  time  named.  There  was  no  prayer  for  a  judgment, 
and  none  was  rendered,  and  no  order  for  an  execution  for 
any  balance  that  might  remain  after  applying  the  proceeds. 
A  sale  was  made, and  after  applying  the  proceeds,  a  balance 
of  S102.21  remained.  Held,  that  an  action  can  be  main- 
tained on  the  finding  for  the  recovery  of  this  balance  as  a 
debt  evidenced  by  record." 

In  the  course  of  the  discussion  in  the  opinion  by  Minshall, 
Judge,  (which  shbuld  be  read  in  order  that  the  full  force 
of  this  decision  may  be  appreciated)  it  is  said  that  this  find- 
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iog  becomes  binding  end  conclneive  upon  tbe  parties,  and 
not  open  to  qne8tion,tbe  eame  ae  any  other  judgment  in  any 
other  form.  l)ow,tbat  case  roles  this  case,  nnless  evidence 
aliunde  is  admissible  to  impeach  the  judgment  or  findings 
I  mean  evidence  outside  of  the  allegations  in  the  petition 
and  tbe  findings  of  the  court  in  the  foreclosure  case,  to  show 
that  the  trustee  was  not  authorized  to  assert  this  claim,  and 
we  are  of  opinion  that  such  eTidencia  is  not  admissible.  We 
have  heard  evidence  in  support  of  that  claim,  but  it  cannot 
be  considered  and  niven  that  e£Pect.  Manifestly,  if  one  is 
sued  upon  a  demand  of  which  the  plaintiff  claims  to  be  the 
owner,  and  allows  judgment  to  go  against  him  by  default,, 
he  cannot  afterwards  collaterally  impeach  that  judgment 
upon  the  ground  or  allegation  that  the  plaintiff  was  not  in 
fact  the  owner  thereof  and  had  no  right  to  assert  tbe  claim 
— that  he  was  not  the  real  party  in  interest;  the  judgment  is 
conclusive  as  to  that;  that  is  necessarily  found  and  passed 
upon  in  the  judgment  of  the  court;  and  m  all  material  re- 
spects the  case  supposed  is,  in  our  judgment,  parallel  with 
the  case  at  bar.  The  rights  of  the  bondholders,  if  judg- 
ment had  gone  against  them,  to  attack  it  on  the  ground  that 
tbe  trustees  bad  not  authority  in  the  premises  and  that  tbey 
did  not  know  of  his  attempting  to  exercise  such  authority, 
is  a  question  not  presented  here.  Ordinarily  the  cectui  que 
trust  is  bound  by  the  judgment  against  the  trustee.  9S  U. 
8., 155;  IOOU.8.,606;  128  U.8  .  233,  248;  138  D.  8.,  290. 
They  claim  under  this  judgment  of  the  court,  and  therefore 
they  are  affirming  it.  It  is  sufficient  to  say  that  thiis  com- 
pany was  given  opportunity  in  the  foreclosure  suit  to  ques- 
tion the  authority  of  the  trustee  and  it  did  not  do  so,  and 
want  of  authority  does  not  affirmatively  appear  on  the  record. 
And  the  Glass  Company  also  had  an  opportunity  there  to  as- 
sert the  defenses  and  counter-claims  which  it  now  attempt* 
to  bring  forward,  and  the  judgment  is  as  conclusive  as  to 
tbe  facts  which  might  have  been  asserted  by  the  way  of  de- 
fense or  counter-claim  as  it  is  upon  the  facts  specifically 
found.  If,  however,  we  should  receive  snd  consider  tbi» 
evidence,  a  majority  of  us  are  of  the  opinion  that  it  does  not 
sustain  tbe  contention  of  the  defendants.  The  case  stands 
tbe  same,  in  oar  judgment,  as  if  the  Glass  Oompany  had  be- 
come a  party  to  this  morlf^age,  as  a  mortgagor^  svbee^neiii 
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to  its  ezecQtion  by  the  original  moitgagor,  and  it  therefore 
not  ooly  became  the  rigbt,  bat  it  became  the  duty  of  the 
truatee  to  proceed  by  ail  proper  methode  to  the  foredoafire 
of  this  mortgage,  and  to  the  aaceitaiDmeot  and  determina^ 
tion  of  any  and  every  qneetion  that  might  be  legitimately 
determined  in  an  action  of  foxecloanre  inclnding  the  aacer- 
tainment  and  determination  of  the  obligation  of  the  company 
arising  oat  of  its  aaaamption  of  this  debt.  We  aie  cited  tO' 
Conner  V.  Bramble,  6  Niai  Prina  Bep.,  195,in  support  of  the 
propoaition  that  after,  the  foreclosure  of  a  mortgage  like  tfaia^ 
the  trustee  has  no  farther  authority  in  the  caae  and  cannot 
bring  an  action  to  recover  a  personal  judgment  upon  the 
notes.  But  there  the  question  was  raised  by  answer,  and  the 
court  so  determined  upon  the  answer.  The  question  would 
have  been  like  the  one  at  bar  if  the  right  to  proceed  to  a 
personal  judgment  had  been  asserted  by  the  trustee  and  had 
not  been  disputed  by  the  defendant, and  had  been  determined 
by  the  judgment  of  the  court  as  claimed  by  the  truatee. 

Other  reasons  might  be  given  why  it  waa  proper  for  the 
trustee  to  set  forth  in  the-  foreclosure  suit  the  assumption  of 
this  liability  by  the  company ;  I  will  not  take  time,  hov^ver,. 
to  discusa  them,  but  simply  suggest  that  upon  the  assump- 
tion of  thia  liability  with  reapect  to  this  debt,  aa  between 
McLean  and  the  Glass  Company,  the  Glass  Company  became 
the  principal  debtor,  and  McLean  the  surety.  McLean  waa 
a  party  defendant.  The  trustee  waa  proceeding  to  bring  to* 
sale  the  property  of  McLean  whioh  was  covered  by  the 
mortgage,  aa  well  as  the  property  of  the  Glass  Company  sa 
covered.  It  would  have  been  the  right  of  McLean  to  set 
forth,  if  it  had  not  been  set  forth  in  the  petition,  the  facts 
upon  which  the  law  fixed  his  right  as  surety  and  the  obli- 
gations of  the  company  as  a  principal.  The  trustee  having 
done  that  for  him — very  properly  as  we  think — to  expedite 
mattera,  there  waa  no  occasion  for  the  defendant  McLean  to 
assert  it;  and  the  decree  of  the  court  seems  to  have  recog- 
nized thia  obligation  reating  upon  the  Glass  Compeny  aa 
principal  debtor,  and  the  right  of  McLean  as  surety,  in  the 
form  of  the  decree  entered. 

Aa  I  have  said,  we  find  onrselvee  somewhat  at  variance 
upo»  the  question  of  the  conclusiveness  of  this  finding  fia 
agfdaat  this* collateral  atteck  upon  it;  but  •  majority  of  the 
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court  are  of  the  opinion  that  it  has  the  fail  force  and  e£Feet 
of  a  valid  judgment  upon  the  qaestion;  that  it  is  not  open 
to  qaeation  by  the  collateral  method  here  attempted^and  that 
it  is  concluBive  against  the  defenses  and  coanter-claims  here 
sought  to  be  interposed. 

Coming  to  the  subject  of  this  claim  for  taxes,  we  have  to 
say  that  notwithstanding  the  fact  that  there  had  been  no 
eviction  at  the  time  the  foreclosure  suit  was  brought  on  ac- 
count of  the  non-payment  of  taxes  and  non-payment  by  the 
Glass  Company,  so  that  no  right  of  action  had  accrued  under 
the  covenants  of  the  deed,  yet  under  section  6780,  Revised 
Statutes,  thatrclaim  might  have  been  interposed  by  \^ay  of 
counter-claim,  because  that  suit  was,  as  against  the  Glass 
Company,  substantially  the  enforcement  of  a  purchase  money 
mortgage.  That  any  right  that  the  individual  stockholders 
may  have  had  on  account  of  the  fraud  of  McLean, cannot  be 
asserted  as  against  these  bonds,  since  judgment  has  gone 
against  the  company,  seems  to  be  decided  in  Railroad  Co. 
V.  Smith  et  al.,  48  Ohio  St.,  219. 

Time  does  not  permit  us  to  enter  into  the  discussion  of 
other  interesting  questions  involved  in  this  case.  The  find- 
ing and  decision  that  the  judgment  in  the  foreclosure  suit  is 
conclusive  and  not  open  to  this  collateral  attack,  in  effect  dis- 
poses of  the  whole  matter,  and  therefore  the  decision  will 
be  entered  in  favor  of  the  bondholders,  as  prayed  for. 

J.  W,  Lane^  for  the  Plaintiff. 

King  &  Tracy,  C.  W.  Everett,  and  W.  S.  Thuratin,  for 
Defendants. 


(Eighth  Circuit— Cuyahoga  Co.,0.,Cir't  Court,  Jan. Term,  1900.) 

Before  Caldwell,  Marvin  and  Hale,  JJ. 
A.  £.  DAVIS  and  S.  Q.  BROOKER  v.  THE  STATE  OF  OHIO. 


ProBeeution  for  pr€9€nHng  falte  claim  to  public  bodp-^See.    7075, 

J?.  S.^What  not  neeesaaty  averments-^ 

(1).  In  an  indictment  under  see.  7075,  R.  S.,  making  it  a  crime 
to  present  or  certify  as  correct  to  a  public  body  any  false 
or  fraudulent  claim,  etc.,  and  receive  payment  therefor,  an 
averment  that  "defendants  falsely  pretending  that  the 
city,  a  municipal  eorporation  duly  organised  as  sueh  under 
the  laws  of  Ohio,  was  indebted  to  defendant, ' '  is  not  essential 
to  the  charge  made,  and  does  not  render  the  indictment 
bad.  And  where  it  is  distinctly  oharged  that  the  bill  was. 
false  and  fraudulent,  is  it  not  necessary  to  state  in  the  in- 
dictment in  what  respeet  it  was  false  and  fraudulent. 
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Corupirney—Book  ctccounti  of  claimed  eo-eonapiratar  admiiaible 

against  defendant-^ 

(2).  Where  there  is  evidence  to  show  a  conspiraoy  to  commit 
the  crime,  the  books  of  account  of  an  alleged  co-con- 
spirator  and  his  declarations  are  admissible  in  evidence, 
althoagh  the  defendant  had  no  knowledge  or  oontrol  of 
sach  books,  and  the  declarations  were  made  in  his  ab- 
sence. But  if  upon  the  trial  the  Jury  find  that  the  evidence 
does  not  sustain  the  claim  of  a  conspiracy  between  such 
parties,  such  book  accounts  and  declarations  are  incompe- 
tent,  and  can  not  be  considered  by  the  jury. 
Misconduct  of  prosecuting  attorney  in  argument  to  jury  —  When 

ground  for  reversal  without  objection  made  at  the  time^ 

(3).  Where  misconduct  of  the  prosecuting  attorney  in  his  arsu^ 
ment  to  the  jury  is  assigned  as  ground  for  setting  aside 
the  verdict  and  for  a  new  trial,  the  general  rule  is  that  to 
lay  the  foundation  for  a  review  by  an  appellate  court,  the  at- 
tention of  the  trial  court  should  have  been  ohailenged  by  an 
objection  and  exception  taken  at  the  time.  Cases,  however, 
may  arise  in  which  comments  of  the  prosecuting  attorney 
are  so  flagrantly  unjust  and  improper  as  to  require  a  ver- 
dict obtained  by  such  statements;  to  be  set  aside  on  a  mo- 
tion for  a  new  trial,  for  the  reason  that  the  accused  has 
been  deprived  of  a  fair  trial,  e?en  if  no  objection  was  made 
at  the  time.  If  for  any  reason  the  aocns^d  has  not  been 
awarded  a  fair  and  impartial  trial,  a  verdict  of  guilty 
should  be  set  aside  and  a  new  trial  ordered,  and  failure  of 
the  trial  court  in  this  regard  is  subject  to  review. 
Requirement  that  every  juror  must  be  convinced  beyond  reaeou' 

able  doubt— What  chprge  Buffleient-^ 

(4).  The  refusal  of  a  request  to  charge  that  "if  after  consider- 
ation of  the  whole  case  any  one  of  the  jury  should  enter- 
tain a  reasonable  doubt  of  the  guilt  of  the  defendants  or 
either  of  them,  it  is  the  duty  of  such  juror  not  to  vote  for  a 
verdict  of  guilty*',  is  not  error,  and  the  duty  of  the  jury  in 
that  regard  is  sufficiently  explained  by  a  charge  of  the 
court  that  "before  a  conviction  can  be  rightfully  returned 
against  these  defendants  upon  this  indictment  or  upon  any 
count  of  it  the  evidence  oliered  in  support  of  each  charge 
must  satisfy  the  jiiry  beyond  a  reasonable  doubt  before  a 
conviction  can  be  had.*' 
(McGuire  v.  State,  8  0.  C,  561,  not  followed.) 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  countj. 

Hale,  J. 

It  is  claimed  that  there  are  many  errors  apparent  upon  the 
reoord  of  this  case,  for  which  the  judgment  of  the  court  of 
common  pleas  should  be  reversed. 

First.  It  is  claimed  that  the  indictment  is  defective  in 
that  it  states  no  offense  under  the  statutes  of  the  state  of  Ohio. 

The  indictment  is  founded  upon  section  7076  of  the  Be- 

viaed  Statntep,  and  not  upon  section  7076  making  it  an  of^ 

fence  to  obtain  property  by  false  pretences, 
[ewtasaat.  llOOi  ww  osna  ••  f «■«•] 
fOL.  20—80 
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The  objection, therefore,  that  the  indictment  does  not  saf- 
iicientlj  describe  an  offense  anderthe  latter  section, need  not 
be  farther  noted. 

Section  7075  reads: 

"Whoever,  knowing  the  same  to  be  false  or  frandnlent, 
makes  out  or  presents  for  payment,  or  certifies  as  correct  to 
the  general  assembly,  or  either  house  thereof,  or  any  com- 
mitee  thereof,  or  to  the  auditor  of  state,  other  state  oflBcera 
or  board  of  officers,  or  to  the  auditor  or  commissioners,  or 
other  officers  of  any  county, or  tu  the  auditor  or  other  ac- 
counting officer  of  any  municipal  corporation,  or  to  any 
township  trustees,  or  other  township  officer,  any  claim,  bill, 
note,  bond,  account,  pay-roll,  or  other  evidence  of  indebted- 
ness false  or  fraudulent,in  whole  or  in  part,  for  the  purpose 
of  procuring  the  allowance  of  the  same,  or  an  order  for  the 
payment  therof  out  of  the  treasury  of  said  state,  county, 
township,  or  municipal  eorporation;  and  whoever,  knowing 
the  same  to  be  false  and  fraudulent,receiveB  payment  of  any 
such  claim,  account,  bill,  note,  bond,  pay- roll,  voucher,  or 
other  evidence  of  indebtedness,  from  the  treasurer  of  the 
state, of  any  county,  township,  or  municipal  corporation, shall, 
if  such  evidence  of  indebtedness  so  made  out  and  presented, 
or  certified,  for  of  which  payment  is  received,  is  false  or 
fraudulent  to  the  amount  of  thirty- five  dollars  or  more,  be 
imprisoned  in  the  penitentiary  not  more  than  ten  years 
nor  less  than  one  year,  or,  if  false  or  fraudulent  to  an  amount 
less  than  that  sum,  be  fined  not  more  than  two  hundred  del- 
lars,  or  imprisoned  not  more  than  thirty  days,  or  both/' 

The  indictment  contains  five  counts. 

The  first  count  charges  the  defendants  with  making  a 
fraudulent  account  against  the  city  of  Cleveland. 

The  second  count  charges  the  defendants  with  certifying 
to  a  fraudulent  bill. 

The  third  count  charges  the  defendants  with  the  presen- 
tation of  a  fraudulent  bill. 

The  fourth  count  charges  the  defendants  with  unlawfully 
making  out  and  presenting  for  payment  a  fraudulent  bill. 

The  fifth  count  charges  the  defendants  with  receiving  pay- 
ment upon  a  false  and  fraudulent  bill. 

While  the  statement  of  the  indictment  might  have  been 
more  definite,  yet  it  omits  no  substantial  averment  essential 
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to  9  correct  description  of  tbe  crime  anderthia  section  of  the 
statnte.  The  averment  that  the  defendanta  falsely  pretend- 
ing that  the  city  of  Cleveland,  a  municipal  corporation  duly 
organized  as  snch  under  the  laws  of  the  state  of  Ohio,  was 
indebted  to  them,  is  not  essential  to  the  charge  made,  and 
does  not  render  the  indictment,  for  that  reason,  bad*  In- 
dependent of  this  averment,  the  crime  is  fully  described  and 
stated. 

It  ia  distinctly  charged  that  the  bill  was  false  and  fraud- 
ulent, and  we  deem  it  unnecesary  to  state  in  the  indictment 
in  what  respect  it  was  false  and  fraudulent. 

Second:  It  is  claimed  Ihat  the  court  erred  in  admitting 
in  evidence  items  from  the  books  of  the  Ohio  Heating  &  Man* 
ufacturing  Oompany,  over  the  objections  of  the  defendants. 

In  support  of  tbe  charge  made  in  the  indictment^  the  State 
offered  evidence  tending  to  establish,  with  others,  the  foU 
lowing  facts:  That  Stewart,  one  of  the  defendants  named 
in  the  indictment,  was  a  member  of  the  firm  of  the  Ohio 
Heating  &  Manufacturing  Company, a  partnership.  Brooker 
was  a  clerk  in  the  city  auditor's  office,  and  Davis  was  an  em- 
ploye in  the  department  of  Public  Works  of  the  city.  Stew- 
art's firm  in  August,  1898,  sold  to  the  city,  merchandise  at 
and  for  the  price  of  $49.11.  About  the  time  this  sale  was 
made,  and  before  an  account  had  been  rendered  to  the  city, 
Stewart,  Brooker  and  Davis  entered  into  a  conspiracy  to  ob- 
tain from  the  city,  in  payment  of  the  property  thus  sold, 
$249.11,instead  of  the  agreed  price.  After  several  interviews 
and  some  objections  to  going  into  the  scheme,  by  Davis,  it 
was  finally  agreed  to  make  the  effort.  The  account  was  made 
against  the  city,  raising  the  bill  from  $49.11  to  $249. 11, was 
presented  to  the  proper  officials  of  tbe  city, was  allowed  and 
paid.  $49.11  was  paid  to  this  firm  of  which  Stewart  was  a 
member,Bnd  the  remainder, $200,  was  divided  between  Davis, 
Brooker  and  Stewart. 

To  show,  we  suppose,  the  real  transaction  between  the  city 
and  the  Ohio  Heating  and  Manufacturing  Oompany,  the 
books  of  the  firm  were  produced  and, in  connection  with  the 
testimony  of  the  bookkeeper  and  statements  made  by  Sewart/ 
items  taken  from  the  books  of  Stewart's  firm  were  given  in 
evidence^  as  also  certain  statements  of  Stewart's  made  in  the 
absence  of  the  other  defendants.     Upon   tbe    effect   to  .  be. 
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given  to  this   testimony,  the   trial   conrt  said  to  the  jnry^ 

*' Daring  the  progrese  of  the  trial  the  court  allowed  evi- 
dence  to  be  offered  relating  to  tbe  books,  and  several  items 
from  these  books,  at  least  one  or  more,  ware  offered  in  evi- 
dence apoii  the  theory  that  the  state  bad  offered  some  evidence 
tending  t3  show  a  conspiracy  between  these  parties  to  de- 
fraud as  charged  in  this  indictment.  If  upon  this  trial  tbe 
evidence  does  not  sustain  tbe  claim  of  a  conspiracy  between 
these  parties,  then  the  business  accounts  kept  by  Stewait  in 
connection  with  his  partner,  a  person  in  no  way  connected 
with  these  transactions,  are  not  competent  to  be  considered* 
They  are  competent  only  in  the  event  the  jury  find  that  these 
parties  did  conspire,  and  that  in  connection  with  the  conspir- 
acy and  as  a  part  of  that  transaction,  these  entries  were  made, 
that  is,  the  entries  made;that  in  some  way  relate  to  the  trans- 
action, and  are  in  the  nature  of  evidence  of  the  transaction  it*^ 
self  in  some  shape  or  in  some  form.  It  was  only  upon  that 
theory  that  these  books  were  admitted  in  evidence.  They 
were  not  books  that  were  under  the  supervision,  control,  or 
made  under  the  observation  of  the  defendants  on  trial,  and 
the  refore  were  permitted  only  and  are  competent  only  when 
it  shall  appear  that  they  were  acting  in  censpiracy  with  Stew- 
art to  do  things  complained  of  in  this  indictment.  And,  of 
course,  if  the  conspiracy  is  not  established  by  theevidence, 
then  the  accounts  of  Stewart  would  not  be  competent  for  con- 
sideration as  against  the  defendants. ' ' 

The  court  also  gave  in  the  charge  to  the  jury  certain  re- 
quests made  by  counsel  for  tbe  defendants,  upon  this  same 
subject,  which,  perhaps,  more  pointedly  called  to  the  atten- 
tion of  the  jury  the  conditions  upon  which  this  testimony 
must  be  considered  and  the  purposes  for  which  it  was  to  be 
used. 

The  circumstances  under  which  this  testimony  was  to  be 
considered  by  the  jury,  and  the  use  to  be  made  of  it,  if  con- 
sidered at  all,  we  think,  was  correctly  stated  by  the  court 
and,  for  the  purposes  permitted,  was  competent. 

The  court  also  permitted  evidence  to  he  offered  over  the- 
objection  of  the  defendants,  of  other  transactions  than  the- 
one  described  in  this  indictment 

Referring  to  this  testimony  the  court,  in  charging  th»- 
jory,  says: 
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"I  ttated  to  the  jury  at  the  time  the  reaaona  why  that 
teatimony  waa  admitted,  and  the  pnrpoaea  for  which  it  waa 
offered  and  to  what  extent  it  waa  to  be  need  aa  evidence  in 
thia  caae,  and  to  be  conaidered  by  the  jury.  Bat  I  want  to 
repeat  briefly  on  that  anbject  in  connection  with  final  in- 
atrnotiooB — tbeae  defendant!  are  on  trial  only  npon  the 
tranaaction  deaoribed  in  thia  indictment.  They  are  not  np* 
on  trial  upon  any  other  charge.  Yon  are  here  to  inyeatigate 
and  determine  the  gnilt  or  innocence  of  the  defendanta,  in 
reapect  to  the  charge  here  made.  Evidence  of  other  trana- 
actiona  waa  admitted  aa  yon  recall  for  two  parposee:  firat, 
the  conrt  allowed  evidence  of  other  tranaactiona  to  be  offer- 
ad  aa  it  might  tend  to  prove  that  the  defendanta  on  trial 
with  othera  named  in  the  indictment  were  acting  in  concert 
or  in  conapiracy;  evidence  tending  to  ahowthe  common  de- 
aign  and  pnrpoae  on  their  part  to  do  the  thing  complained 
of  in  thia  indictment.  It  waa  offered  for  one  other  parpoee 
— that  ia,  the  evidence  of  other  tranaactiona — namely,  aa  it 
might  tend  to  prove  knowledge  on  their  pait  that  the  par- 
ticnlar  bill  aet  oat  in  thia  indictment  waa  a  falae  and  fraad- 
alent  bill.  And  ao,  in  conformity  with  the  holdinga  of  the 
coarta  in  thia  atate,  where  guilty  knowledge  ia  involved, 
where  it  ia  important  to  abow  guilty  knowledge,  coarta  have 
aaid  aa  I  have  aaid  here  in  thia  caae,  that  evidence  of  other 
tranaactiona  may  be  offered  aa  bearing  upon  that  qaeation, 
and  that  only.  That  ia,  it  ia  for  the  parpoae  of  proving — 
if  it  tenda  in  that  direction — that  ihe  particalar  bill  and 
claim  here  alleged  waa  falae  and  fraadalent,  waa  not  a  mia- 
take,  waa  not  a  mere  error,  bat  that  it  waa  made  oat,  that 
it  waa  preaented,  that  it  waa  certified  aa  correct,  that  pay- 
ment waa  obtained  upon  it  with  the  knowledge  that  it  waa 
at  the  time  a  falae  and  a  fraadalent  bill." 

In  the  admiaaion  of  thia  teatimony  for  the  pnrpoaea  for 
which  it  waa  admitted  we  think  there  waa  no  error. 

Third:  A  leveraal  ia  aaked  on  the  ground  of  miaconduct 
of  the  proaecuting  attorney  in  hia  doaing  argument  to  the 
jury,  aa  followa: 

Firat:  "When  Dan  aaya  he  didn't  know  what  bia  fate  ia 
to  be  in  thia  caae,  he  telle  yon  the  truth.  What  reaaon 
doea  he  give  when  Dawley  aaka  him  *Hqw  doea  it  come  yoo 
are  on  the  atand  teatifying  againat  tbeae   fellowa?'     He 
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•aya,  ^Tbey  got  me  before  the  committee  in  the  city  hall, 
and  they  put  me  upon  a  chair  and  fired  questionB  at  me, 
and  before  I  knew  it  they  had  me.  What '9  the  nae  of  my 
trying  to  get  oat  of  this  thing?  I  told  the  city  hail  com- 
mittee last  anmmer.'  'As  a  matter  of  fact  they  went  out  to 
his  shop  with  a  subpoena,  put  him  on  a  car  and  pat  him  in 
the  city  hall  without  a  chance  to  consult  a  lawyer,  and  put 
questions  to  him  one  after  another  till  Dan  says  'I'm  gone', 
and  he  told  it  all.  Having  told  the  one  story  before  that 
committee  in  the  city  hall  at  a  time  when  he  had  no  oppor- 
tunity to  consult  a  lawyer,  when  he  didn't  know  what  bis 
legal  rights  were,  do  you  expect  he  would  go  on  that  stand 
and  tell  another  story  f  Do  you  see  the  absurdity  of  your 
position  when  yon  try  to  make  this  jury  believe  that  Dan 
Stewart  has  a  deal  with  meP  The  story  that  he  tells  here 
is  the  story  that  he  told  at  the  city  hall  away  last  summer. 
Bemember,  Dan  was  taken  away  from  his  work  and  put  in 
a  chair  without  a  chance  to  consult  a  lawyer,  without  know- 
ing what  his  legal  rights  were,  and  he  could  not  do  any- 
thing else,  and  he  finally  admitted.  The  testimony  which 
he  gave  up  there  before  that  committee  was  the  testimony 
and  the  foundation  for  the  testimony  which  he  gave  in  this 
court.  So  much  for  the  reason  why  Dan  is  here.  Not  be- 
cause he  has  a  deal  with  me,  and  not  because  I  have  made  a 
dicker  with  him.*' 

Second:  ''They  were  in  with  Tom  Tear,  who  is  already 
under  indictment  in  this  court  for  a  similar  offense." 

Third:  "I  could  show  you  hundreds  of  other  bills  that 
were  done  just  like  this.*' 

As  to  the  first  and  third  of  these  statements,  no  objection 
was  OQade  by  counsel  for  defendants  at  the  time  and  no  ex- 
ception taken. 

As  to  the  second  statement,  counsel  for  defendants  ob* 
jected  at  the  time  and  asked  the  court  to  instruct  the  jnry 
to  disregard  the  same,  and  the  court  then  said  to  the  jury: 
"T  think  there  is  no  testimony  here  that  Tear  is  under  in- 
dictment, and  the  jury  will  pay  no  attention  to  it  and  wholly 
disregard  if 

There  is  nothing  to  indicate  that  the  jury  did  not  follow 
this  instruction  of  the  court. 
'    As  to  the  other  two  statements,  no  notice  was  taken    at 
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the  time  of  tbe  remark,  either  by  coanael  or  tbe  coi^rt. 

Upon  thie  subject  we  belieye  the  general  rule  to  be,  that 
to  lay  the  foundation  for  a  review  by  an  appellate  courts  the 
attention  of  tbe  trial  court  should  be  challenged  by  an  ob« 
jection  and  exception  taken  at  the  time. 

Oaaea,  however,  may  arise  in  which  comments  of  the 
prosecuting  attorney  are  so  flagrantly  unjust  and  improper 
as  to  require  a  verdict  obtained  by  such  statements,  to  be 
set  aside  on  a  motion  for  a  new  trial,  for  tbe  reason  that 
the  accused  has  b^en  deprived  of  a  fair  trial,  even  if  no 
objection  was  made  at  the  time.  If  for  any  reason  the  ao- 
cused  has  not  been  awarded  a  fair  and  impartial  trial,  a 
verdict  of  guilty  should  be  set  aside  and  a  new  trial  or- 
dered, and  failure  of  the  trial  court  in  this  regaid  is  subject  ^ 
to  review. 

This  record,  however,  presents  no  such  case.  Wbila 
some  of  the  remarks  of  the  prosecuting  attorney  were  im^ 
proper  and  upon  facts  not  appearing  in  the,  evidence,  Bod 
without  excuse,  we  are  of  the  opinion  that  they  were  not  of 
such  a  character  as  to  require  a  reviewing  ooilirt  to  set  aside 
the  conviction  in  the  absence  of  an  objection  and  exception 
taken  at  the  time. 

Fourth.  It  is  claimed  that  the  court  erred  in  refusing 
to  give  in  charge  to  the  jury  the  fifth  request  whioh  reads  BS 
follows: 

^*If  after  consideration  of  the  whole  case,  any  one  of  ^^^ 
jury  should  entertain  a  reasonable  doubt  of  the  guilt  of  ^^^ 
defendants  or  either  of  them,  it  is  the  duty  of  ancb  ]0'^' 
not  to  vote  for  a  verdict  of  guilty." 

In  the  charge  to  the  jury  the   court,    upon    this   subjo^^^ 
said: 

'*It  is  also  a  rule  or  a  principle  of  law  that  before  a  p^'* 
son  csn  be  rightly  or  lawfully  convicted,  tbe  evidence  01^^^ 
establish  his  guilt  beyond  a  reasonable  doubt,    and    so    J^^ 
are  instructed  in  this  case  that  before  a    conviction  can    ^^ 
rightfully  returned  against  these  defendanta   upon  this    i^' 
diotment  or  upon  any  count  of  it,   tbe    evidence    offered    i^ 
support  of  each  charge  must  satisfy  tbe   jury    beyond  a  rea- 
sonable doubt  before  a  conviction  can  be  had.      And  if    ^^^ 
so  established  by  such  weight  of  evidence  aa  that,  then   tbe 
defendants  would  be  entitled  to  a  verdict.      They  would  be 
entitled  to  a  verdict  of  not  guilty.'' 
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This  request,  nndoDbtedly,  etated  correctly  the  doty  of 
each  jaror.  Whether  the  defendaatB  in  a  given  case  how- 
ever, were  or  were  not  prejudiced  by  the  refnaal  of  the 
court  to  give  sach  request  or  a  requeat  of  this  import,  muat 
be  determined  in  view  of  the  whole  charge  as  given.  Un- 
der the  charge  here  given,  it  is  inconceivable  that  any 
juror  should  misconceive  his  duty  in  this  respect.  It  would 
seem  that  every  man  upon  the  jury  knew  at  the  close  of 
that  charge,  that  a  verdict  of  guilty  could  not  be  rendered 
without  a  concurrence  of  each  and  every  j'uror,  and  that  the 
charge  could  have  no  other  meaning  than  that  such  conviction 
could  only  follow  when  each  juror  had  been  convinced,  be- 
yond a  reasonable  doubt,  of  the  guilt  of  the  defendants. 

In  the  case  of  the  State  of  Iowa  v.  Hamilton,  57  Iowa, 
596,  in  the  trial  of  a  criminal  case,  the  court  was  asked  to 
charge,  in  substance,  that  if  any  juror  entertains  a  reason- 
able doubt  of  defendant's  guilt,  he  was  not  required  to  anr- 
render  his  conviction  because  the  other  jurors  entertain  no 
such  doubt.  And  this  instruction  was  refused,  and  the 
court,  in  comi!nenting  upon  the  reasons,  said: 

'"Of  course,  each  juror  is  to  act  upon  his  own  judgment 
He  is  not  required  to  surrender  his  convictions  unless  con- 
vinced. He  may  be  aided  by  his  fellow- jurors  in  arriving 
at  the  truth,  but  he  is  not  to  find  a  verdict  against  his  judg- 
ment merely  because  the  others  entertain  views  different 
from  his  own.  But  a  juror  need  not  be  advised  of  so  simple 
a  proposition.  The  usual  method  of  instructing  upon  the 
kneasure  of  proof  required  in  criminal  cases  is  suflScient. " 

In  the  case  of  State  of  Washington  v.  Robinson,  12 
Wash.,  491,  we  find  substantially  the  same  holding. 

In  the  State  of  Missouri  v.  Young,  16  S.  W.  Rep.,  408, 
in  commenting  upon  the  refusal  of  the  court  to  give  a  sim- 
ilar charge,  this  language  is  used : 

''We  think  it  is  an  unnecessary  reflection  upon  jurors  to 
say  that  they  are  so  ignorant  that  they  do  not  understand 
that  each  juror  must  be  convinced  of  defendant's  guilt.  So 
universally  is  this  conceded  that,  in  the  whole  range  of 
criminal  trials  in  this  state,  no  one  has  ever  before  thought 
it  necessary  to  embody  tha  idea  in  an  instruction ;  and  while 
no  harm  could  possibly  come  from  giving  it,  we  do  not 
think  its  refusal  would  possibly  have  prejudiced  the  defend- 
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ant's  caee.  The  defendant  woald  bave  polled  the  jnrj  and 
aacertained  exaotlj  how  each  one  stood  on  this  question. 
The  cauae  can  not  be  reyersed  for  this  aotion  of  tbe  conrt 
in  refusing  it. " 

Opposed  to  these  two  decisions  we  find  only  two  oases: 
People  y.  Dole,  sapreme  conrt  of  California,  65  Pac.  Rep., 
«81;  and   McGaire   y.    The   State  of   Ohio,   8  C.  C,  551. 

In  the  case  of  People  y.  Dole  it  does  not  definitely  ap- 
pear from  the  case,  whether  the  court  regarded  the  refusal 
to  give  such  request  as  reyersible  error.  The  court  does 
aay  that  it  states  a  correct  proposition  of  law  and  should 
haye  been  given. 

The  case  from  the  first  circuit  seems  to  be  in  point.  The 
case  reported,  however,  does  not  disclose  the  whole  record 
and,  belieying  that  in  this  case  the  failure  to  giye  such  re- 
quest was  in  no  way  prejudicial  to  the  rights  of  the  defend- 
ants, we  are  of  the  opinion  that  the  judgment  should  not 
for  this  reason  be  reversed. 

Fifth :  It  is  claimed  that  the  yerdict  is  against  the  eyi- 
dence  offered  in  the  case,  and  for  that  reason  the  judgment 
should  be  reversed. 

We  do  not  overlook  the  fact  that  both  defendants  upon 
trial,  in  the  most  positive  terms,  denied  any  participation 
upon  their  part,  in  the  commission  of  this  crime.  If,  how- 
ever, the  jury  believed  the  statement  of  Stewart,  corrobor- 
ated as  it  was  by  many  facts  and  circumstances  surrounding 
the  transaction,  the  verdict  was  justifiable. 

We  do  not  feel  justified  in  disturbing  the  verdict  of  tbe 
jury  on  this  ground. 

On  a  review  of  the  whole  record,  we  feel  certain  that 
dnring  the  progress  of  the  trial  the  trial  court,  both  in  the 
rulings  upon  the  admissibility  and  rejection  of  evidence  and 
in  the  charge  A  the  court,  with  great  care  guarded  all  tbe 
rights  of  the  defendants.  And  we  find  nothing  in  this  rec- 
ord to  lead  us  to  the  conclusion  that  the  defendants  did  not 
have  a  fair  trial. 

And  the  judgment  of  the  court  of  common  pleaa  is 
afiSrmed. 

J.  P.  Dawlej/j  for  Plaintiff  in  Error,  Davis. 

H.  D.  Davis,  for  Plaintiff  in  Error,  Brooker. 

Harvey  Keeler,  for  Defendant  in  Error. 
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The  Wabaib  Ry.  Co.  v.  Fox,  Adm*z. 

(Sixth  Ciroalt— liuoas  Co.,  O.,  OireatI  Coart^JaD.  Term,  1900.) 

Before  Haynea  Parker  and  Hull,  J  J. 

THE  WABASH   RAILWAY    COMPANY  v.  MARY   J.    FOX» 

Administratrix. 

Action  in  Ohio  court  for  wrongfully  oauHngr  death  in  other  «tafe^ 

Law9  of  other  state  control  ae  to  eauee  of  action-^ 

(1).  In  an  action  under  see.  6184a,  Bey.  Stat.,  permitting  an 
action  in  Ohio  for  a  death  wionefully  caused  and  occurring 
in  another  state,  the  court  must  Toole  to  tlie  laws  of  the  state 
where  the  wrongful  act  resuiting  in  death  occurred  to  de- 
termine all  questions  pertaining  to  the  cause  of  action.  Ott 
V.  Railway  Co.,  18  Gir.  Ct.,  Rep.  896.  followed. 

Wrongfully  caueing  death  in  Indiana^Lawe  of  Indiana  permit 
enforcement  of  Ohio  laws  in  that  regard,  in  their  courts^  Indiana 
Employers^  Liability  Act  only  applies  to  injuries^  not  to  wrongfully 
causing  death  of  employe — 

(2).  In  view  of  the  provision  in  sec.  6184a,  Rev.  Stat,  that  the 
laws  of  other  states  may  be  enforced  in  Ohio  in  **all  cases 
where  such  other  state,  territory  or  foreign  country  allows 
the  enforcement  in  its  courts  of  the  statutes  of  this  state 
of  like  character,*'  an  Indiana  statute  which  would  defeat 
the  enforcement  of  Ohio  laws  in  that  state,  would  operate  to 
defeat  the  application  of  Indiana  laws  in  Ohio.  It  cannot 
be  assumed,  however,  that  the  Indiana  act,  known  as  the 
Employers'  Liability  Act,  preventing  pleading  or  proof  in 
Indiana  courts  of  the  laws  of  other  states  in  certain  per- 
sonal injury  cases  against  railroads  operating  lines  in  In- 
diana and  other  states,  and  which  does  not  specifically  in- 
terfere with  actions  for  wrongful  death,  but  which,  on  the 
contrary,  is  restricted  to  actions  for  injuries,  would  defeat 
the  enforcement  of  Ohio  laws, relating  to  actions  for  wrong- 
ful death,  in  Indiana.  The  statute  in  question  does  not, 
therefore,  defeat  the  rule  stated  in  the  preceding  paragraph. 

Binging  bell  of  locomotive  in  R»   R.  yard— Whether  insuffleient 

manner  question  for  jury—' 

(8).  Where  a  locomotive  is  being  moved  about  in  railroad 
yards  where  men  are  at  work,  and  where  their  duty  calls 
them  and  where  they  may  be  expected  to  be  upon  the 
tracks,  the  question,  in  an  action  for  Injuries  or  wrongful 
death,  whether  or  not  it  was  negligence  for  an  engineer  to 
omit  ringing  his  bell,  and  loud  enough  to  give  i*eaBonable 
warning,  and  constantly,  is  one  for  the  jury  to  determine. 

.Excessive  Verdict  and  Remittitur— Reasons  of  trial  court  for  or 
dering  remittitur  not  matter  for  consideration  of  appellate  court — 
4).  A  reviewing  court,  in  determining,  upon  error,  whether 
a  verdict  was  excessive,  has  nothing  to  do  with  the  opinion 
of  the  trial  judge,  expressed  in  ruling  upon  a  motion  for  a 
new  trial.  Thus,  where  the  trial  judge,  in  passiag  upon  a 
motion  for  a  new  trial,  m-ide  an  entry  that  "the  damages 
awarded  by  the  Jury  in  excess  of  *  *  *  are  excessive,  ap- 
pearing to  have  been  given  under  the  influence  of  passion 
or  prejudice  "and  ordered  a  remittitur,  or,  if  refused, a  new 
trial,  the  reviewing  court  is  authorized  to  look  into  the 
record  and  determine  for  itself   whether   the    verdict   was 
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•zoeasire,  and  if  bo,  whether  the  excess  was  produoed  by 
passion  or  prejudice;  and,  having  so  determined  that  the 
verdict  was  not  ezoessive,  the  Judgment  of  the  trial  court 
thereon  may  be  affiriiied,  irreapeotive  of  the  fact  that  it 
may  have  been  the  duty  of  the  trial  judge,  in  view  of  his 
finding  as  to  passion  and  prejudice,  to  have  set  aside  the 
▼erdict  Instead  of  ordering  a   remittitur. 

Error  to  the  Court  of  Common  Pleas  of  Lncas  county. 

Pabkeb,  J. 

This  action  was  brought  in  the  court  of  common  pleas  of 
Lucas  county,  Ohio,  on  account  of  the  death  of  Jesse  M. 
Fox,  which,  it  is  alleged  by  the  plaintiff  below,  May  J. 
Fox,  as  administratrix,  was  caused  by  the  wrongful  act  of 
the  Wabash  Railway  Company,  defendant  below, and  which 
wrongful  act  and  death  occurred  in  the  state  of  Indiana. 
The  trial  resulted  in  a  verdict  for  the  plaintiff  below  for 
$8,000;  which,  upon  a  motion  for  a  new  trial,  was  reduced 
by  the  trial  jadge  to  St5, 500, and  judgment  was  rendered  for 
that  amount. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  the 
court  below  upon  the  trial,  erred  in  various  particulars; 
and,  in  the  first  place,  in  holding  that  this  action  may  be 
maintained  in  the  state  of  Ohio.  It  is  contended  by  the 
plaintiff  in  error  that  it  may  not  be  maintained  here;  and 
the  reasons  given  by  counsel  cannot  be  better  stated  than 
in  their  brief,  and  therefore  I  read  therefrom. 

**Tbe  court  erred  in  holding  that  the  law  of  Indiana  can 
be  enforced  in  Ohio.  Section  6184a,  Ohio  Revised  Stat- 
utes, provides  as  follows:  ^Whenever  death  has  been  or 
may  be  caused  by  a  wrongful  act,  neglect,  or  default  in 
another  state,  territory  or  foreign  country,  for  which  a 
right  to  maintain  an  action  and  recover  damages  in  respect 
thereof  is  given  by  a  statute  of  such  other  state,  territory, 
or  foreign  country,  such  right  of  action  may  be  enforced  in 
this  state  in  all  cases  where  such  other  state,  territory  or 
foreign  country  allows  the  enforcement  in  its  courts  of  the 
statutes  of  this  state  of  a  like  character;  but  in  no  case 
shall  the  damages  exceed  the  amount  authorized  to  be  re- 
covered for  a  wrongful  neglect  or  default  in  this  atate  caus- 
ing death.'  '' 

Then  follows  a  provision  as  to  the  limitation  of  the  right 
to  begin  the  action  to  two  years  following  the  death. 
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''This  section  was  enacted  in  1894.  90  O.  L.,  408. 
Prior  to  the  enactment  of  this  etatnte,  it  was  nniformlj 
held  by  oar  sapreme  coart  that  the  proyieions  of  aection 
6134,  Bevised  Statates,  giving  the  action  for  wrongfnlly 
causing  death,  do  not  extend  to  cases  where  the  wrongful 
act  causing  death  was  committed  outside  of  this  state,  and 
that  the  action  would  not  lie  in  this  state  in  favor  of  an 
administrator  appointed  here  on  a  cause  of  action  arising 
under  a  similar  statute  of  another  state." 

In  support  of  this  are  cited  the  oases  of  Woodward  v. 
Railway  Company,  10  Ohio  St.,  121;  Hover  v.  Penn.  Com* 
pany,  26  Ohio  St.,  667,  and  Brooks,  Adm'r,  ▼.  Penn. 
Company,  63  Ohio  St.,  666. 

''The  question  in  this  case  is,  therefore,  whether  Indiana 
is  a  state  which  allows  the  enforcement  in  its  courts 
of  the  statute  of  this  state  of  like  character,  i.  e.  the  stat- 
ute giving  an  action  for  wrongfully  causing  death. 
This  statute  is  section  6134,  Bevised  Statutes,  and  provides 
that  the  action  for  wrongfully  causing  death  shall  exist 
where  the  party  would  have  been  entitled  to  maintain  an 
action  and  recover  damages  for  the  injury  in  case  death  had 
not  ensued,  and  it  is  therefore  obvious  that  the  test  for  de- 
termining whether  the  action  for  wrongfully  causing  death 
is,  would  there  have  been  a  liability  had  death  not  ensued? 
This  necessarily  makes  the  rule  of  law  determining  the 
liability  part  and  parcel  of  the  act  for  wrongfully  causing 
death.  Bearing  this  in  mind,  let  us  look  at  the  Indiana 
act.  The  Indiana  act  of  wrongfully  causing  death  is  cor- 
rectly pleaded  in  the  petition  in  this  case,  and  is  substan^ 
tially  similar  to  the  Ohio  statute.  But  the  rules  of  law 
determining  whether  a  liability  would  have  existed  bad 
death  not  ensued  are  contained  in  the  Employers'  Liability 
Act  of  Indiana,  upon  which  plaintiff  relies,  and  which  is 
necessarily  a  part  of  the  ''death  statute' '  in  that  state. 
For  there,  as  here,  the  action  for  wrongfully  causing  death 
exists  only  in  cases  where  a  liability  would  have  existed  had 
death  not  ensued." 

"Now  the  fourth  section  of  the  Indiana  Employers'  Lia- 
bility Act  contains  this  provision:  In  case  any  railroad  cor- 
poration which  owns  or  operates  a  line  extending  into  or 
through  the  state  of  Indiana  and  into  or  through   another 
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or  other  states,  and  a  person  in  the  employ  of  such  corpora- 
tion, a  citizen  of  this  state,  shall  be  injured  as  provided  in 
this  act,  in  any  other  state  where  snch  railroad  is  owned  or 
operated,  and  a  suit  for  such  injary  shall  be  brooght  in  any 
of  the  conrts  of  this  siate,  it  shall  not  be  competent  for  snch 
corporation  to  plead  or  prove  the  decision  or  statutes  of 
the  state  where  such  person  shall  have  been  injured  as  a 
defense  to  the  action  brought  in  this  state. 

^^If  this  section  means  anything  it  certainly  means  that 
in  all  cases  where  a  citizen  of  Indiana,  injured  in  another 
state,  brings  suit  in  Indiana  against  the  offending  railroad 
company,  the  rules  for  determining  whether  a  liability 
exists  or  not,  are  the  rules  prescribed  by  the  statute  itself, 
and  that  the  rules  of  law  of  the  state  where  the  accident 
occurred  are  to  be  entirely  ignored  by  the  courts  of  Indiana. 
In  other  words,  it  applies  Indisna  law  instead  of  Ohio  law, 
in  determining  whether  a  liability  exists  or  not.  It  is  true 
that  prior  to  the  enactment  of  this  statute  the  supreme 
court  of  Indiana  held  that  it  would  enforce  the  statute  of 
Ohio  for  wrongfully  causing  death,  but  it  has  not  held  since 
this  Employers'  Liability  Act  was  passed  that  it  would  ap- 
ply the  laws,  whether  statutory  or  judicial,  of  another  state 
in  determining  whether  a  liability  existed  or  not.  To  en- 
force the  Ohio  statute  for  wrongfully  causing  death  and  at 
the  same  time  apply  the  Indiana  law  for  the  purpose  of  de- 
termining whether  a  liability  would  have  existed  if  death 
had  not  ensued,  is  certainly  not  enforcing  Ohio  law  at  all. 

''The  vital  thing  about  the  statute  giving  an  action  for 
wrongfully  causing  death  is  the  question  of  how  it  shall  be 
determined  whether  a  liability  would  have  existed  if  death 
bad  not  ensued.  Unless  Indiana  is  willing  to  enforce  the 
rules  of  law  for  determining  this  question,  it  is  not  enforc- 
ing the  Ohio  'death  statute'  at  all.'' 

We  think  there  is  force  in  this  statement  and  argument. 
In  the  case  of  Ott  v.  Railway  Company,  18  C.  C,  895,  we 
hold  that  where  an  action  is  permitted  in  this  state  for  m 
death  wrongfully  caused  and  occurring  in  another  state,  we 
must  look  to  the  laws  of  the  state  where  the  wrongful  act 
resulting  in  death  occurred  to  determine  all  qnestions  per- 
taining to  the  caoaa  of  action.  Ott  v.  Railway  Oompany, 
supra,  has  been  affirmed  by   the  aupreme  coort,    for  the 
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xeaflODB  stated  in  the  opiQion  of  the  circuit  coart,  so  tbat^  if 
it  had  not  been  settled  before,  it  is  now  settled  that  the 
rule  as  stated  in  that  decision  is  the  rule  in  Ohio. 

Now  it  is  insisted  that  our  statute  requires  that  a  like 
rule  shall  be  enforced  in  the  courts  of  Indiana  when  suit  is 
brought  there  on  account  of  a  death  occurring  in  Ohio;  that 
the  statute  of  Ohio  on  the  subject  of  right  of  recovery  for 
death  wrongfully  brought  about  is  not  enforced  unless  it  is 
enforced  in  toto,  in  so  far  as  the  question  of  the  right  of 
recovery  is  affected  thereby;  that  the  rights  of  both  parties 
under  the  statute  must  be  enforced — the  right  of  the  de- 
fendant as  well  as  the  right  of  the  plaintiff — in  other  words, 
the  right  of  the  plaintiff  as  given,  defined  and  limited  by 
the  statute,  and  not  some  other  or  greater  right  that  plaint- 
iff  may  have  under  the  law  of  some  other  state,  otherwise 
the  statute  is  not  enforced.  If  the  plaintiff  is  given  a  right 
of  recovery  in  the  courts  of  Indiana  on  account  of  a  death 
claim  originating  in  Ohio  that  is  denied  to  him  under  the 
Ohio  statute,  then  the  Ohio  statute  is  not  enforced  in  the 
courts  of  Indiana.  It  is  nut  that  the  courts  of  Indiana 
shall  enforce  so  much  of  the  statute  of  Ohio  on  the  subject 
as  is  favorable  to  the  claimant,  and  decline  to  enforce  the 
part  which  is  favorable  to  the  defendant,  but  the  statute, 
which  includes  all  the  provisions  thereof,  must  be  enforced. 

If  it  were  clear  that  the  courts  of  Indiana  do  not,  or  may 
not  enforce  our  statute  to  the  fullest  extent,  then  I  would 
not  be  willing  to  say  that  a  suit  of  this  character  can  be 
maintained  in  this  state,  since  the  right  to  maintain  it  is 
given  by  section  6134a,  Revised  Statutes,  and  depends  upon 
and  is  limited  by  that  section.  Our  supreme  court  baa  so 
held,  and  though  that  holding  may  not  be  in  harmony  with 
the  rule  adopted  in  other  states,  it  is  obligatory  upon  ua. 

But  we  know  of  no  holding  by  an  Indiana  court  to  the 
effect  that  in  h  case  there  prosecuted  on  account  of  an  in- 
jury resulting  in  death  occurring  in  Ohio,  the  Employers* 
liiability  Act  will  be  given  effect  so  as  to  modify  the  right 
of  the  parties;  or,  put  the  other  way,  that  the  law  of  Ohio 
on  the  subject  will  not  be  fully  enforced  without  restraint 
or  modification ;  and  it  is  not  apparent  to  ds  that  the  Em*» 
ployers'  Liability  Act,  by  is  terma,  requirea  that  it  ahould 
be  applied  in  such  a  caee. 
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It  provides  for  actioDS  brought  by  or  on  behalf  of  injured 
employes,  not  for  actions  brought  by  others  who  suffer  an 
injury  in  their  means  of  support,  etc.,  through  the  death  of 
such  employe.  This  act  is  entitled:  ''An  act  regulating 
liability  of  railroads  and  other  corporations,  except  munici- 
pal, for  personal  injury  to  persons  employed  by  them,  fixing 
the  rules  of  evidence  which  shall  govern  in  such  cases,  and 
providing  that  the  decisions  or  statutes  of  other  states  shall 
not  be  pleaded  or  proven  as  a  defense  in  this  state.''  (Laws 
of  Indiana,  1893,  p.  294.) 

The  first  section  reads;  ''Be  it  enacted,"  etc.,  "That 
every  railroad  or  other  corporation,  except  municipal,  oper- 
ating in  this  state,  shall  be  liable  in  damages  for  personal 
injury  suffered  by  any  employe  while  in  its  service,  the 
employe  so  injured  being  in  the  exercise  of  due  care  and 
diligence,  in  the  following  cases." 

Then  it  provides  a  rule  to  limit  the  right  of  recovery  on 
account  of  injury  to  an  employe.  Section  3  seems  to  ex- 
pressly exclude  this  class  of  cases;  that  is  to  say,  any  case 
arising  out  of  an  injury  sustained,  not  by  an  employe,  but 
by  those  who  are  dependent  upon  the  employe  and  whose 
means  of  support  is  taken  away  from  them,  and  who  are  in- 
jured through  the  causing  of  the  death  of  the  employe. 

Section  3  reads  as  follows:  "The  damages  recoverable 
under  this  act  shall  be  commensurate  with  the  injury  sus- 
tained unless  death  result  from  such  injury,  when,  in  such 
case,  the  action  shall  survive  and  be  governed  in  all  respects 
by  the  law  now  in  force  as  to  such  action:  Provided,  that 
where  any  person  recovers  a  judgment  against  a  railroad  or 
other  corporation,  and  such  corporation  takes  an  appeal, 
andy  pending  such  appeal,  the  injured  person  dies,  and  the 
judgment  rendered  in  the  court  below  be  thereafter  re- 
versed, the  right  of  action  of  such  person  shall  survive  to 
his  legal  representative." 

The  provision  is,  in  effect,  that  if  death  ensues,  then  the 
rights  of  the  parties  are  not  to  be  determined  by  this  stat- 
ute, but  are  to  be  governed,  (not  only  as  to  amount  of  re- 
covery, but  in  all  respects)  by  the  laws  on  the  subject  of 
actions  for  wrongfully  causing  death;  and  part  of  the  law 
on  that  subject,  according  to  the  adjudication  of  the  su- 
preme court  of  Indiana  theretofore  made,  is  that  when   the 
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death  is  prodaeed  in  another  state,  the  laws  of  sacfa  state 
shall  be  given  effect  in  the  courts  of  Indiana. 

That  this  statute  does  not  apply  to  death  claims  is  made 
manifest,  not  only  by  the  failnre  to  provide  therefor  ex- 
plicitly, and  by  the  exception  before  noted,  bat  by  the  pro- 
vision that  causes  of  action  for  injuries  covered  by  the  act 
shall  not  survive  unless  the  claim  is  reduced  to  judgment 
before  the  death  of  the  injured  employe.  If  he  dies  before 
judgment,  it  is  no  longer  a  case  of  an  injury  to  an  employe, 
a  case  falling  within  the  purview  of  the  act,  but  is  an  in- 
jury of  a  different  character,  an  injury  to  a  different  person 
or  persons;  that  is  to  say,  an  injury  to  the  means  of  support 
of  a  dependent  relation,  etc.,  arising  out  of  the  death  of  an 
employe. 

That  in  an  action  brought  in  Indiana  for  a  death  pro* 
duced  in  that  state  the  Employers'  Liability  Act  would 
affect  a  recovery  under  the  statute  of  Indiana  which  pro- 
vides for  actions  for  wrongfully  causing  death,  need  not  be 
doubted,  for  that  statute  provides  that  the  representative 
cannot  maintain  the  action  unless  the  injured  person  could 
have  done  so  had  he  survived;  but  that  statute  is  not  called 
in  question  here.     It  has  no  extra-territorial  force.     It  ap- 

flies  to  death  claims  originating  in  the  state  of  Indiana, 
f  the  claim  originates  in  Ohio,  it  should  be  governed  by 
the  laws  of  Ohio;  and,  as  before  stated,  we  know  of  no  de- 
cision or  statute  changing  the  rule  adopted  by  the  courts  of 
Indiana  and  obtaining  there  before  the  enactment  of  this 
Employers'  Liability  Act — which  was  passed  March  14,  1893 
— to  the  effect  that  in  such  case  the  law  of  Ohio  will  be 
looked  to  for  the  determination  of  the  rights  of  the  parties. 

It  does  not  appear  that  in  this  particular  case  the  laws  of 
Indiana  and  the  laws  of  Ohio  as  to  the  right  of  the  plaintiff 
to  recover,  are  at  all  different,  and  therefore  it  may  be  safe 
and  sufficient  to  say,  so  far  as  this  case  is  concerned,  that 
the  law  of  Indiana  and  of  Ohio  being  the  same,  the  laws  of 
Ohio  would  be  enforced  to  their  full  extent  in  Indiana  in  a 
case  like  this  even  though  the  Employers'  Liability  Act 
may  be  given  effect  in  Indiana  in  certain  death  cases  arising 
in  Ohio  out  of  different  states  of  fact. 

But  we  do  not  put  the  decision  upon  that  ground :  we  pat 
it  upon  the  ground  that  the  Employers'  Liability  Act,   so 
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far  SB  we  obd  find  or  discover,  would  not  be  given  effect  in 
any  action  prosecuted  in  Indiana  for  a  death  occarring  in 
Ohio.  We  have  no  reason  to  suppose  that  it  would  be 
given  effect,  but  we  believe  that  the  courts  of  Indiana  would 
determine  the  right  of  recovery  by  the  laws  of  Ohio  pre- 
cisely as  they  did  in  such  cases  before  the  enactment  of  this 
statute. 

It  is  also  contended  by  the  plaintiff  in  error  that  the 
coart  erred  in  submittinfi|  to  the  jury  the  question  whether 
the  engineer  looked  ahead  before  starting  his  engine. 

I  cannot  take  time  to  state  fully  the  facts  of  this  case 
bearing  upon  this  question.  They  are  understood  by  coun- 
sel concerned  in  the  case,  who  will  understand  the  applica- 
tion of  what  may  be  said  upon  the  subject. 

It  ii  charged  in  the  petition  that  the  engineer  did  not 
keep  a  look-out  ahead.  That  is  a  part  of  the  negligence 
charged;  and  we  think  that  under  circumstances  like  those 
appearing  in  this  case  that  might  be  negligence — that  the 
jury  might  so  consider  it.  The  engineer  testifies  that  he 
did  look  out;  and  it  seems  to  be  the  view  of  counsel  that 
because  no  one  testified  that  he  did  not  lookout,  therefore 
the  court  should  not  have  submitted  this  question  to  the 
jury,  or,  if  the  court  said  anything  upon  the  subject,  it 
should  have  said  that  that  stood  as  an  undisputed  and 
established  fact  in  the  case.  But  there  was  evidence  tend- 
ing to  show  that  when  the  engineer  was  moving  his  engine 
ahead  he  did  not  keep  a  look-out  ahead;  that  his  attention 
and  his  eyes  were  in  a  different  direction  and  upon  other 
objects;  so  that  we  think  the  court  did  not  err  in  submitt- 
ing to  the  jury  the  question  whether  the  engineer  was 
negligent  in  that  respect. 

Counsel  for  the  plaintiff  in  error  requested  the  court  to 
charge  the  jury  that  if  they  believed  the  testimony  of  the 
engineer,  that  he  heard  the  bell  ring,  then  there  could  be 
no  recovery  on  the  ground  that  no  warning  signals  was 
given  before  the  engine  was  started.  Whether  the  bell  was 
rung  was  not  made  clear,  but  all  of  the  testimony  on  this 
point,  excepting  that  of  the  engineer,  tended  to  show  that 
the  bell  was  not  rung.  The  engineer  declared  that  the  fire- 
man rang  the  bell,  and  that  he  heard  it    ring.      If   the  bell 
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was  ruDg,  the  teetimonj  tended  to  efaow  very  clearly  that  it 
could  not  have  been  more  than  a  tap  or  two,  and  whether  it 
was  a  very  distioct  or  a  very  feeble  ringing,  was  very  un- 
certain under  the  evidence,  though  the  weight  thereof  tend- 
ed to  show  that  if  it  was  rung  at  all,  it  was  done  bo  feebly 
that  it  might  not  be  heard  at  any  conaiderable  distance, 
there  being  another  train  passing  along  at  the  time  and 
making  a  great  deal  of  noise.  The  court  modified  this  re- 
quest by  saying:  ''If  you  believe  ihe  testimony  of  the  en- 
gineer of  number  84,  that  he  heard  that  bell  ring  when  the 
fireman  pulled  the  bell-cord,  there  can  be  no  recovery 
against  the  defendant  by  reason  of  any  alleged  negligence 
of  the  engineer  in  starting  the  train  without  giving  a  warn- 
ing signal,  notwithstanding  the  other  witnesses  testify  they 
did  not  hear  the  bell  ring''— and  the  court  adds:  '* — unless 
you  should  find  that  the  ringing  of  the  bell  was  so  mild,  or 
the  clangs  so  few,  or  so  little  a  ringing,  that  it  did  not 
amount  to  ordinary  care,  and  that  it  was  less  than  ordinary 
care  required."  We  see  no  error  in  that.  We  think  that 
the  ringing  of  the  bell  should  be  a  ringing  that  would  give 
a  reasonable  warning  under  the  circumstances.  There 
might  be  such  a  ringing  as  would  not  serve  as  any  warning 
at  all  to  a  person  upon  the  track  who  had  a  right  to  have 
warning  of  the  approach  of  a  locomotive,  and  we  think  the 
court  charged  correctly  in  charging  that  the  ringing  should 
be  such  a  ringing  as  would  be  a  fair  warning  of  a  person 
acting  under  the  circumstances  under  which  the  testimony 
tended  to  show  the  deceased  was  then  acting. 

The  case  of  L.  S.  &  M.  S.  By.  Co.  v.  Ford,  Adm'r.',  18  O. 
O.,  239,  does  not  disclose  the  facts  as  fully  as  I  thought  it 
did  before  looking  at  it,  but,  as  I  recall  it,  one  of  the 
charges  of  negligence  in  that  case  was  that  the  engineer 
was  not  ringing  his  bell  as  he  approached  the  Union  depot, 
through  a  storm,  from  the  Middle  Ground,  over  that  part 
of  the  track  near  the  depot.  It  was  a  stormy  night,  and  an 
employe  walking  upon  the  track,  under  circumstances  not 
amounting  to  negligence  on  his  part,  was  overtaken  by  a 
yard  engine,  ran  over  and  killed.  The  negligence  charged 
in  each  of  these  cases  is  that  of  not  ringing  the  bell.  That 
being  true,  what  is  said  by  Judge  King  upon  the  subject  of 
what  might  be  negligence  in  the  running  of  a  locomotive  in 
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the  yard,  where  men  are  sapposed  to  be  at  work,  or  may  be 
expected  to  be  at  work,  ia  more  pertinent  in  this  case  than 
appears  from  the  facts  stated  in  the  opinion.  We  think 
that  where  a  locomotive  is  being  moved  about  in  the  yards, 
where  men  are  at  work  and  where  they  may  be  expected  to 
be  npon  the  tracks,  where  their  duty  calls  them  to  be  npon 
the  tracks,  it  is  not  wrong  for  the  court  to  submit  to  the 
jory  the  question  of  whether  or  not  it  was  negligence  in  the 
engineer  to  omit  to  ring  his  bell  constantly  while  moving 
hie  engine  upon  such  tracks. 

This  accident  happened  in  the  night  time;  there  was  a 
train  of  cars  just  pulling  out  of  the  yard.  The  business  of 
this  brakeman  who  was  killed  required  him  to  be  about  and 
upon  this  track.  The  engineer  who  was  at  fault,  as  the 
jary  found,  knew  that  a  brakeman  was  likely  to  be  there,  or 
thereabouts,  and  likely  to  be  upon  or  near  the  track,  and, 
notwitstanding  that  fact,  he  moved  his  engine  forward  a 
car-length  or  .more,  very  quietly,  and,  as  the  jury  had 
foand,  without  any  signal  being  given.  We  think  that  if 
the  jury  found  that  there  was  a  tap  of  tbe  bell,  or  yet  a 
number  of  taps,  but  not  suflBcient  to  give  a  fair  warning  to 
a  person  upon  the  track  in  the  situation  of  the  deceased, 
because  of  the  noise,  etc.,  and  that  a  constant  or  a  louder 
ringing  of  the  bell  would  have  given  him  a  warning,  then 
it  was  fair  to  submit  to  the  jury  the  question  whether  or 
not  the  failure  to  thus  ring  the  bell  was  negligence.  Sj  we 
find  no  error  in  tbis. 

It  is  urged  that  the  verdict  is  contrary  to  the  weight  of 
tbe  evidence.  I  will  not  take  time  to  discuss  that.  We 
have  carefully  read  all  the  evidence  bearing  upon  the  ques- 
tion and  listened  to  its  discussion,  and  we  are  of  the  opin- 
ion that  the  verdict  is  supported  by  the  weight  of  the 
evidence. 

It  is  said  that  the  trial  judge,  when  he  came  to  pass  upon 
the  motion  for  a  new  trial — one  of  the  grounds  of  which 
was  that  the  verdict  was  excessive  and  that  this  excess  in 
the  verdict  had  been  produced  by  the  influence  of  passion 
and  prejudice — found  that  Ihat  was  true;  and  then  instead 
of  proceeding  to  do  his  duty,  or  what  the  law  required  of 
him,  to-wit,  set  aside  the  verdict,  he  reduced  it  by  (1500 
and  rendered  judgment  for  the  remainder,  $6600.00. 
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The  journal  entry  is  aomewbat  peculiar  and  unuBuai  in 
that  respect.  It  reads  as  follows:  ''This  daj  came  the 
parties  by  their  respective  attorneys  and  this  cause  came  on 
to  be  heard  on  the  motion  of  defendant  to  set  aside  the 
verdict  of  the  jury  herein  rendered,  and  to  grant  a  new 
trial  of  this  cause,  and  was  argued  by  counsel.  Upon  con- 
sideration whereof  the  court  finds  that  the  damages  awarded 
by  the  jury  in  excess  of  the  sum  of  sixty-five  hundred  dol- 
lars are  excessive,  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice,  but  that  the  remaining 
grounds  for  a  new  trial  in  said  motion  are  not  well  taken. 
Thereupon  the  court,  being  duly  advised,  orders  that  unless 
the  plaintiff  shall  remit  from  the  damages  awarded  by  the 
jury  herein  all  the  amount  thereof  in  excess  of  the  sum  of 
sixty-five  hundred  dollars,  said  motion  for  a  new  trial  will 
be  granted." 

The  plaintiff  did  remit  the  excess  and  the  court  proceed- 
ed to  render  judgment  for  the  remainder. 

In  Pendleton  8t.  B.  B.  Co.  v.  Bahmann,  22  Ohio  St., 
446,  Judge  West,  at  page  449,  uses  this  language  with  re- 
spect to  the  entry  of  remittiturs  and  reducing  verdicts: 

*'But  in  the  class  of  actions  in  which  the  opinion  of  tho 
jury,  unaided  by  any  known  standard  of  valuation,  deter- 
mines the  magnitude  of  the  recovery,  the  power  of  the  court 
over  an  excessive  finding  is,  in  some  instances,  controlled 
by  statutory  conditions.  Although  the  verdict  if  purged  of 
any  supposed  excess,  might,  in  the  opinion  of  the  court,  be 
well  sustained  as  to  the  residue  by  the  facts  disclosed,  yet 
the  presence  and  influence  of  passion  or  prejudice  in  pro- 
ducing the  excess,  vitiates  the  verdict  in  toto,  and  excludes 
the  power  of  the  court  to  validate,  or  save,  any  part  of  it 
against  the  concurrence  of  either  party.  Without  the  con- 
sent of  both,  to  a  remittitur  and  judgment,  the  verdict,  in 
such  case,  must   be  vacated.'* 

The  gist  of  the  view  of  the  court  upon  the  subject  seems 
to  be  contained  in  that  paragraph,  and  we  believe  subse- 
quent holdings  are  consistent;  with  that  view.  But  what  we 
have  to  consider  and  pass  upon  here  is  the  action  of  the 
court  below,  and  the  action  of  the  court  below  consists  in 
rendering  judgment  upon  this  verdict  for  $6500.00. 

We  do  not  understand  that  we  have  anything  to  do  with 
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the  opinion  of  the  conrt  below  that  the  verdict  wis  excesa- 
ive,  or  the  views  expressed  bj  it  as  to  how  the  judgment  for 
$8,000,  came  to  be  excessive.  We  have  to  pass  upon  the 
aetion  of  the  conrt,and  not  upon  the  views  expressed  by  the 
court  or  given  as  the  ground  of  its  action,  and  therefore  we 
are  authorized  and  required  to  look  into  this  record  and  de- 
termine for  ourselves  according  to  our  own  judgment 
whether  or  not  the  verdict  for  $8,000  was  excessive,  and 
whether,  if  excessive,  such  excess  was  produced  by  passion 
of  prejudice;  and,  hRving  looked  into  and  considered  the 
record,  we  are  of  the  opinion  that  there  is  nothing  therein 
to  indicate  that  there  was  any  passion  or  prejudice  operat- 
ing upon  the  minds  of  the  jury  to.  produce  this  result. 
Whether  we  would  have  found  anything  in  the  record  to 
move  us  to  reduce  the  verdict  from  $8,000  to  $6,600,  we 
need  not  say:  it  is  suflScient  for  us  to  say  that  we  find 
nothing  in  the  record  which  would  authorize  or  require  us 
to  set  aside  the  verdict,  and  therefore,  the  judgment  of  the 
court  of  common  pleas  will  be  affirmed. 

Smith  &  BecJcwith,  for  Plaintiff  in  Error. 

E,  L.  Twing,  and  H,  L.  Fraser,  for  Defendant  in  Error- 
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Appropriation  for  street  to  extend  of  certain   grade  thereof  fixed 

in  appropriation  ordinance— 

(1).  Where  land  is  being  appropriated  for  a  street,  and  there  has 
been  no  declaration  as  to  what  the  grade  is  to  be,  the  condemna- 
tion will  carry  with  it  the  rlghi  to  make  a  reasonable  grade;  but 
where  the  grade  is  fixed,  the  rights  acquired  by  the  municipality 
are  limited  thereto. 

Same — City  bound  by  grade  aa  fixed  in  ordinance — 
(2).  If  the  condemnation  oidinance  does  not  fix  the  depth  to  which 
a  proposed  cut  is  to  be  made,  the  court  has  the  right  in  the  con- 
demnation proceeding  to  require  the  municipality  to  declare  its 
intention  in  that  regard,  and  this  having  been  done,  and  an  or- 
dinance subsequently  passed  adopting  the  ^rade  as  thus  fixed, 
the  property  owner  will  be  protected  against  any  future  claim  by 
the  municipality  of  a  right  to  go  deeper. 

Appeal  from  the  Court  of  Common   Pleas  of   Hamilton 
county. 
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Swing,  J. 

We  are  of  the  opinion  that  the  village  of  Hyde  Park  had 
the  right  to  condemn  the  property  in  question  for  street  par- 
poses,  and  to  condemn  the  right  to  only  make  a  cut  on  the 
property  condemned  to  a  particular  grade,  and  that  in  this 
cause,  by  reason  of  the  proceedings  herein  the  village  had  only 
condemned  the  right  to  make  a  cut  of  five  feet  on  the  prop* 
erty  condemned;  and  the  jury  having  found  by  their  special 
verdict  that  there  will  be  no  damage  to  the  residue  of  the 
property  taken  if  no  cut  is  made  on  the  premises  to  a  depth 
greater  than  five  feet,  judgment' should  be  entered  in  this 
court  for  the  amount  found  due  the  defendant, Grant, for  the 
value  of  the  property  taken,  and  the  judgment  of  the  court 
of  common  pleas  should  be  reversed.  The  judgment  entry 
in  this  court  should  find  that  the  village  by  this  j[)roceeding 
only  condemned  the  right  to  make  a  cut  of  five  feet  on  the 
premises  condemned,  so  that  the  rights  of  the  defendant. 
Grant,  may  be  fully  protected. 

Section  2235,  Kevised  Statutes,  provides  that  when  it  is 
deemed  necessary  by  a  municipal  corporation  to  appropriate 
private  property, it  shall  order,  by  a  yea  and  nay  vote,a  reso- 
lution declaring  such  intent,  in  which  shall  be  defined  the 
purpose  of  such  appropriation,  and  setting  forth  a  pertinent 
description  of  the  property  designed  to  be  appropriated. 

Section  2244,  Revised  Statutes,  provides  that  the  corpor- 
ation may  be  required  to  file  a  more  full  and  accurate  de- 
scription of  the  property  to  be  taken  and  the  object  proposed, 
and  maps,  plats  and  surveys,  if  in  the  opinion  of  the  court 
the  same  are  proper  and  necessary. 

It  seems  to  us  that  these  sections  contemplate  that  the  vil- 
lage should  designate  just  what  it  desires  to  appropriate  so 
that  it  may  know  what  it  is  acquiring  by  the  appropriation, 
and  the  owner  may  know  what  he  is  parting  with.  In  the 
case  where  land  is  appropriated  for  a  street,  in  the  absence 
of  any  declaiation  by  the  village  as  to  what  the  grade  will 
be,  no  doubt  the  condemnation  of  the  property  will  carry 
with  it  the  right  to  make  a  reasonable  grade;  but  where  the 
grade  is  fixed  and  the  appropriation  is  made  with  a  view  to 
the  grade  as  thus  fixed,  the  village  can  acquire  nothing 
more  in  that  condemnation  proceeding  than  to  make  a  grade 
in  accordance  with  the  grade  as  thus  fixed. 
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This  is  eminently  fair  and  jast  to  both  the  village  and  the 
property  holder.  The  village  should  have  the  right  to  con- 
denan  only  that  which  it  wants,  and  the  property  owner 
should  receive  pay  for  all  that  he  parts  with,  and  nothing 
more. 

It  is  claimed  that  the  village  in  this  case  has  not  in  a  prop- 
er manner  limited  its  right  to  make  a  cut  to  a  greater  depth 
than  five  feet.  But  we  think  it  has.  We  do  not  think  it 
was  necessary  to  provide  by  ordinance  that  the  village  only 
sought  to  condemn  the  right  to  make  a  cut  of  more  than  five 
feet.  Not  having  provided  in  the  ordinance  or  resolution 
as  to  what  depth  the  street  was  to  be  graded,  the  village  had 
the  right  to  come  into  court  and  say  what  it  intended  to  take* 
and  the  court  had  the  right  to  require  the  village  to  do  it; 
but  the  passage  of  the  ordinance,  taken  in  connection  with 
the  proceedings  in  court,  certainly  limits  the  right  of  the 
village  to  make  a  cut  of  not  more  than  five  feet;  and  the 
judgment  rendered  by  us  in  place  of  the  One  rendered  by  the 
court  of  common  pleas  will  certainly  protect  the  right  of  the 
property  owner  against  any  future  claim  of  the  village  what- 
ever to  make  a  cut  to  a  greater  depth  than  five  feet. 

Edward  Colston,  Wallace  Burch  and  J,  Jf.  Walsh,  for 
the  Village. 

John  C,  Healy  and  F,  H,  Kinney,  contra. 


Fifth  Circuit— Licking  Co..  O.  Circuit   Court -March    Term.  1900. 

Before  Adams,  Douglass  and  Voorhees,  JJ. 

REINHARD    SCHEIDLER    v.  THE    NEWARK  k  GRANVILLE 
ELECTRIC  STREET  RAILWAY  COMPANY,  et  al. 

Receiver — Appeal — Judgment  sustaining  exceptions. 
A  receiver  caoDot  appeal  to  the  circuit  court  from  a  judgment  of  the 
common  pleas  sustaining  exceptions  to  his  final  report. 

Appeal  from  the  Court  of  Common  Pleaa  of  Licking 
oonnty. 

Adams,  J. 

Thia  case  has  been  sabmitted  to  the  coart  upon  a  motion 
to  dismiss  the  appeal. 

The  pleadings  have  not  been  sabmitted  to  us,  and  it  is  not 
necessary  for  us  to  examine  them:  From  the  statement  of 
counsel,  this  was  an  action  in  which,  at  the  suit  of  Beinhard 
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Soheidler,  a  receiver  was  appoiDted  for  the  Newark  and 
GraDYilIe  Electric  Street  Railway  Company,  and, thereafter, 
answers  and  cross-petitions  were  filed  by  various  parties, set- 
ting np  their  liens  upon  the  property  of  the  Electric  Railway 
Oompany. 

The  railroad  was  sold, and  distribution  was  ordered  among 
various  lienholders.  The  receiver  filed  bis  final  report. 
The  Equitable  Trust  Company,  being  the  trustee  for  the 
bondholders,  excepted  to  the  final  report  of  the  receiver. 
Those  exceptions,  as  originally  filed,  were  very  numerous; 
on  the  hearing,  all  were  abandoned  except  two.  These  two 
exceptions  were  insisted  upon. 

1.  The  Equitable  Trust  Company  excepted  to  an  item  of 
one  hundred  and  fifty  dollars,  paH  by  the  receiver  to  the 
auditor  of  state  of  West  Virginia. 

2  The  receiver,  in  his  report,  claimed,  as  compensation, 
at  the  rate  of  two  hundred  dollars  per  month, or  twenty-four 
hundred  dollars  a  year;  and  the  Equitable  Truet  Company 
excepted  to  that  allowance  of  compensation  as  excessive. 

On  the  hearing  of  these  exceptions  to  the  final  report  of 
the  receiver,  the  court  of  common  pleas  sustained  both.  It 
disallowed  the  claim  of  one  hundred  and  fifty  dollars  for 
some  tax  to  the  auditor  of  state  of  West  Virginia,  and  it  re- 
duced the  allowance  of  compensation  to  the  receiver  to  fifteen 
hundred  dollars  a  year,and  allowed  him  five  hundred  dollars 
for  compensation  for  making  sale  of  the  property. 

The  receiver  gave  notice  of  his  intention  to  appeal  to  the 
circuit  court,  and  in  due  time  gave  the  bond  fixed  by  the 
court. 

A  motion  is  made  by  the  Equitable  Trust  Company  to 
dismiss  that  appeal. 

There  are  numerous  grounds  assigned  in  that  motion, but 
the  question  is  a  question  of  jurisdiction  of  the  subject-mat- 
ter, and  this  court  would  be  compelled  to  dismiss  this  appeal 
if  it  came  to  the  conclusion  that  it  was  not  an  appealable 
case,  whether  the  exact  ground  on  which  the  court  believed 
it  was  not  appealable  was  stated  in  the  motion  or  not. 

Counsel  for  the  motion  have  cited  numerous  authorities  in 
Ohio,  and  counsel  for  appellant  have  cited:  Beach  on  Re- 
ceivers, 774;  a  caie  decided  by  the  United  States  supreme 
court,  reported  in  the  Co-operative  edition,   book  26,   page 
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427;  82  Pac.  Rep., 686;  Smith  on  ReceiverB, section  417  and 
section  117;  the  same  edition  of  the  U.  S.  reports,  book  27, 
pages  150  and  162;  66  Pac.  Rep.,  884,  and  14  N.  W.  Rep. 
198. 

In  the  text  books.  Beach  on  Receivers  and  Smith  on  Re- 
ceivers, the  general  rale  is  laid  down  that,  in  matters  afiPect- 
ing  the  receiver  personally,  directly  affecting  the  receiver, 
the  receiver  may  appeal. 

It  is  claimed  by  counsel  for  the  receiver  that  he  is  a  party 
to  the  main  action,  oi  that  he  conld  appeal  any  branch  of 
the  action,  as  to  the  distribution  of  the  fund  between  the 
parties,  or  any  other  matter  that  was  litigated  between  the 
parties;  but  the  claim  is  made  that,  when  the  court  directs 
him  to  turn  over  more  property  than  he  has  in  his  hands,  or 
refuses  him  compensation,  or  refuses  him  adequate  compen- 
sation, those  matters  affect  the  receiver  directly,  and  that 
be  may  appeal;  and  the  rule  laid  down  in  these  text  books 
stages  the  broad  doctrine  that  the  receiver  may  appeal. 

We  have  examined  all  of  these  cases  that  have  been  cited 
to  us  by  counsel,  but  all  of  them  do  not  sustain  that  propo- 
sition. Some  of  them  are  cases  where  permission  has  been 
given  by  the  court  to  a  party  to  sue  the  receiver,  and  the 
receiver  has  been  sued,  and  he  has  been  one  of  the  parties 
to  the  principal  action,  and  there  he  is  allowed  to  appeal  as 
any  other  party  could  appeal. 

In  the  case  in  82  Pac.  Rep.,  636,  decided  by  the  supreme 
court  of  Washington,  this  holding  is  made: 

"The  motion  to  dismiss  the  appeal  is  based  upon  the 
ground  that  this  court  has  no  jurisdiction  of  the  matter  ap- 
pealed  from,  because  the  order  fixing  the  compensation  of 
the  receiver  in  said  an.tion  is  not  final  judgment,order  or  de- 
cree from  which  an  appeal  lies  to  this  court, and  because  the 
fixing  of  the  compensation  of  the  receiver  is  a  matter  entirely 
within  the  discretion  of  the  court  by  which  he  was  appointed. 
While  this  is  a  proceeding  in  the  original  action,  yet  we  are 
of  the  opinion  that  it  is  a  distinct  proceeding  in  itself,  and 
that  the  order  made  with  reference  to  the  compensation  of 
the  receiver  is  a  final  one  in  so  far  as  the  amount  allowed  is 
involved.  This  precise  point  was  decided  in  Trustees  v. 
Oreenough,  106  U.  S.  627,  "(and  we  have  examined  that  case 
also),  '*in  which  such  an  allowance  was  held  a    final   deter- 
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mination  of  a  particular  matter,  and,  though  it  was  inciden- 
tal to  the  cause,  that  the  inquiry  was  a  collateral  one, having 
a  distinct  and  independent  character,  and  was  held  to  be 
appealable." 

Another  case,  that  we  think  is  in  point,  cited  by  counsel 
for  the  receiver,  is  in  14  N.  W.  Rep.,  198.  It  is  there  held 
that  ''It  may  be  that  a  receiver  who  is  the  mere  custodian 
for  the  court  cannot  appeal  from  an  order  directing  him  to 
turn  over  the  property  in  his  hands,  but  when  the  order  er- 
roneously fixes  the  amount  of  property  in  his  hands, and  di- 
recting him  to  turn  over  more  than  he  has  in  custody,  it  is 
essential  to  the  protection  of  his  rights  that  he  should  be 
allowed  to   appeal." 

These  are  the  authorities  that  are  relied  upon  to  sustain 
this  appeal.  It  was  suggested  to  counsel,  on  the  hearing  of 
this  case,  that  there  is  a  difference  between  tLe  laws  of  Ohio 
relating  to  appeals  and  proceedings  in  error  and  the  laws  of 
most  of  the  states;  and,  of  course,  it  is  apparent  that,  while 
these  cases  in  other  states  are  instructive,  unless  the  statutes 
regulating  appeals  and  proceedings  in  error  in  the  states 
from  which  these  decisions  come,  are  identical  with  the  Ohio 
statutes,  they  would  not  be  controlling  authorities. 

Section  5226,  Revised  Statutes,  provides:  ''In  addition 
to  the  cases  and  matters  specially  provided  for,  an  appeal 
may  be  taken  to  the  circuit  court  by  a  party  or  other  person 
directly  affected,  from  a  judgment  or  final  order  in  a  civil 
action  rendered  oy  the  common  pleas  court." 

It  must  be  a  judgment  or  a  final  order  rendered  by  the 
common  pleas  court  in  a  civil  action,  before  an  appeal  will 
lie  in  any  event. 

Section  6707,  Revised  Statutes,  provides  what  ia  a  final 
order  from  which  error  may  be  prosecuted.  It  says:  "An  or- 
der affecting  a  substantial  right  iu  an  action,  when  such  order 
in  effect  determines  the  action  and  prevents  a  judgment,and 
an  order  affecting  a  substantial  right  made  in  a  special  pro- 
ceeding or  upon  summary  application  in  an  action  after 
judgment,  is  a  final  order  which  may  be  vacated,  modified, 
or  reversed,  as  provided  in  this  title." 

In  the  Washington  case,  reported  in  32  Pac.  Rep.,  537, 
it  is  said  that  the  allowance  of  compensation  to  the  receiver, 
or  the  passing  upon  the  report  of  the  receiver,  the   hearing 
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of  ezceptioDB  to  the  report  of  the  receiver,  is  a  proceeding 
in  the  original  action,  and  we  think  it  ie  a  special  proceed- 
ing within  the  meaning  of  section  6707,  Revised  Statates. 

In  McRoberts  v.  Lock  wood,  49  Ohio  St.,  374,  on  page 
375,  the  coart  say : 

"Whatever  the  law  may  be  elsewhere,  it  has  not  been  the 
policy  of  this  state  to  allow  appeals  from  orders  of  the  court 
of  common  pleas  in  proceedings  after  jadgment,sach  as  con- 
firmations of,  or  setting  aside  sales  of  real  estate  and  the 
like.  The  action  of  the  court  of  common  pleas  in  such  cases, 
is  reviewable  only  by  proceedings  in  error."  Citing  Beeves 
V.  Skenett,  Jr.,  13  Ohio  St  ,  674. 

While  it  is  not  exactly  in  point  io  this  case,  Fideldey  v. 
Diserens,26  Ohio  St.,  312,  indicates  the  view  that  the  sup- 
reme court  has  upon  a  somewhat  similiar  question.  There 
it  is  held : 

*'A  master  commissioner,  or  other  party  entitled  to  have 
fees  taxed  as  costs  in  an  action,  can  not  in  his  own  name 
prosecute  a  proceeding  in  error  to  reverse  an  order  of  the 
court  for  retaxing  the  costs,  or  disallowing  his  claim  for  fees 
in  the  case.*' 

If  a  receiver  can  appeal  in  a  case  like  this,  then  an  attor- 
ney in  a  partition  case,  where  the  common  pleas  court  did 
not  allow  a  satisfactory  fee,  could  appeal;  and  appeals  could 
be  taken  in  all  similar  cases  where  fees  are  allowed  by  the 
common  pleas  court. 

While  we  have  given  consideration  to  these  cases  cited  by 
counsel  for  appellant  in  this  case,  and  while  it  is,  so  far  as 
we  know,  a  new  question  in  Ohio,  that  is,  the  exact  point 
has  not  been  decided  by  our  supreme  court,  we  think  that 
this  was  a  final  order,  a£Fecting,  it  is  true  a  substantial  right 
of  tbe  receiver, but  is  not  a  final  order  made  in  a  civil  action; 
it  is  a  final  order  made  in  a  special  proceeding,  and  if  he  is 
aggrieved  by  the  action  of  the  court,  his  remedy  is  by  a  pro- 
ceeding in  error,  and  not  by  appeal;  and,  for  these  reasons, 
the  appeal  is  dismissed. 

Edward  Kihler^  for  the  motion. 

Flory\&  Flory,  and  John  M,  Swartz^  contra. 
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First  Circuit— Hamilton  Co.,  O.,  Circuit  Court— :Jan.  Term,  1900. 

Before  Smith,  Swing  and  GifFen,  JJ. 
JOSEPH  V.  L.  IRWIN  v.  PETER   CHRISTMAN. 


Statute  of  limitations  apedally  pleaded—  Verdict  thereon  $peeial — 
Where  the  statute  of  limitations  is  specially  pleaded  as  a  defense, 
and  the  jury,  being  instructed  thereon,  returns  a  verdict  which 
includes  a  finding  of  tnat  fact  in  favor  of  the  defendant,  such 
verdict  should  be  treated  as  a  special  verdict  and  judgment  ren- 
dered thereon. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

GiFFEN,  J. 

Upon  a  former  beariug  of  this  cause  we  found  tbat  the 
court  erred  in  receiving  the  McDonald  deed  in  evidence, 
and  in  leaving  its  construction  to  the  jury,  but  tbat  only 
one  iasue  was  affected  thereby;  and  the  jury  having  foand 
upon  both  issues  in  favor  of  the  defendant,  the  judgment 
should  be  affirmed. 

It  now  appears  that  the  transciipt,  which  showed  that  the 
jury  ''upon  the  issues  joined  find  for  the  defendant,*'  was 
not  true  and  correct,  and  that  the  original  verdict  was  upon 
a  single  issue  only,  but  one  which, of  the  two  issues  tendered, 
can  not  now  be  determined.  Hence  the  judgment  must  be 
reversed. 

It  is  urged  that  the  defense  of  the  statute  of  limitations, 
in  an  action  under  the  code  for  the  recovery  of  real  proper- 
ty, tenders  no  issue,  but  is  only  another  mode  of  denying 
plaintiff's  title.  Powers  v.  Armstrong,  36  Ohio  St.,  357. 
We  are  of  the  opinion  tbat  where  the  statute  ia  specially 
pleaded  as  a  defense,  and  the  jury,  being  instructed  there- 
on, afterwards  returns  a  verdict  which  includes  a  finding  of 
that  fact  in  favor  of  the  defendant,  the  same  should  be 
treated  as  a  special  verdict,  and  judgment  rendered  thereon. 

There  being  no  plea  of  estoppel,  the  court  erred  in  in- 
structing the  jury  as  it  did  on  that  question. 

Judgment  reversed  and  cause  remanded. 

W.  A.  Hicks,  for  Plaintiff  in  Error. 

jET.  •/.  Harrop,  contra. 
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(Sixth  Circuit— Wood  Co.,  O.,  Circuit  Court— March   Term,    1900.) 

Before  Hayoes,  Parker  aud  Hull,  J  J. 
TILLIE  STEEN    v.  LAURA  FRIEND. 


Evidence  of  defendanVs  wealth  in  libel  or  Blander  ecuet— 
(1).  In  an  action  for  libel  or  slander,  the  wealth  or  reputed 
wealth  of  the  defendant  at  the  time  of  the  alleged  libel  or 
•lander  may  be  shown  for  the  purpose  of  showing  the  stand- 
ing of  the  defendant  in  the  community  and  increasing  the 
compensatory  damages,  on  the  presumption  that  a  person 
of  wealth  would  have  more  influence  and  could  do  more 
damage  to  plaintiff  than  an  impecunious  person;  also,  as 
punitiye  damages  are  permitted  in  libel  and  slander  cases, 
as  bearing  upon  the  question  of  the  puoitive  or  exemplary 
damages  the  jury  may  return. 

DefendanVs   wealth  first  brought  out  in  erossexamining  defen- 
dant—Not  prejudicial  error — 

(2).  The  question  of  defendant's  wealth  being  one  of  the  issues 
in  a  libel  or  slander  case,  although  it  might  be  more  proper 
for  the  plaintiff  to  go  into  this  question  in  making  out  nis 
case,  yet  where  be  failed  to  do  so,  it  is  not  error  for  the 
court,  in  its  discretion  in  regard  to  the  order  in  the  admis- 
sion of  testimony, to  permit  plaintiff  to  go  into  the  question 
of  defendant's  wealth  for  the  first  time  In  the  cross-exam- 
ination of  defendant. 

Petition  for  divorce  on  ground  of  cruelty^  admisiible  in  Blander 
taee  to  impeach  later  charge  of  illegal  intercourse — 
(8).  Where  in  an  action  for  libel  and  slander  for  charging 
plaintiff  with  intercourse  with  defendant's  husband,  It  ap- 
peared that  defendant  had,  a  few  days  after  such  inter- 
course was  alleged  to  have  occurred,  filed  her  petition 
for  divorce  on  the  ground  of  cruelty,  without  making  anv 
charge  of  such  alleged  intercourse  of  her  husband  witn 
plaintiff,  such  petition  is  admissible  in  evidence  in  the 
slander  suit  to  Impeach  defendant's  later  statements  an  to 
such  alleged  intercourse. 

Omission  to  charge — Duty  to  ask  court  to  charge-^ 
(4).  Where  a  party  is  dissatisfied  with  tne  charge  of  the  court, 
for  failure  to  give  instructions  as  to  certain  questions  in- 
volved in  tne  case,  he  should  at  the  time  call  the  attention 
of  the  court  to  such  omission  and  ask  for  such  further  in- 
structions. But  where  he  fails  to  do  so,  the  fact  that  the 
charge  of  the  court  was  not  as  full  on  the  questions  in- 
volved as  it  might  have  been,  will  not  be  considered  preju- 
dicial error  on  an  exception  to  the  charge  as  a  whole. 

Libel — Privilege  must  be  pleaded— 
(5).    To  make  the  defense  that  a  paper  writing,  libelous    upon 
its  face,  is  privileged,  the  defense  mu9t  be  pleaded, and  the 
facta  constituting  the  privilege  must  be  set  fnrth  In  the  an- 
swer, in  order  that  the  plaintiff  may  be  advised  of   the  de 
fense;  and  the  issue  is  for  the  jury. 

Charge  of  unchaste  conduct  of  woman,  libel — 
(6).    Language  may  be  libelous  and   actionable    per  se,    that 
would  not  be  slanderous  per  se.    If  it  is  such    language   as 
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to  bring  one  into  disrepute,  ridioule  and  contempt  in  the 
neighborhood,  it  may  be  libelous;  and  a  letter,  substantially 
charging  plaintiff  with  having  crowded  defendant  out  of 
her  husband's  house  and  taken  her  place  in  the  house,  anQ 
living  there  with  her  husband  and  that  she  had  "got  him 
BO  far  gone  on  her  that  she  and  the  children  were  driven 
out*\  would  be  libelous  published  against  awoman,if  false. 

Libel — Bad  character  not  complete  defense — 
(7).  In  libel  and  slander  suits,  bad  character  of  plaintiff,  while 
it  may  go  in  mitigation  of  damages,  would  not  be  a  com- 
plete defense,  if  the  words  were  In  fact  uttered  and  were  in 
fact  false;  and  a  verdict  for  plainMff  by  the  jury  who  beard 
the  evidence  and  saw  the  witnesses  will  not  be  disturbed 
as  against  the  weight  of  the  evidence,  or  at  least  excess- 
ive. 

Improper  statement  of  counsel  to  jury  not  based   on   anything  in 

record — Duty  to  instruct  jury  to  disregard— 

(8).  In  a  libel  and  slander  case  it  appeared  that  defendant 
bad  instituted  two  suits  for  divorce  against  her  husband, 
one  pending  at  the  time,  and  a  former  one  which  had  been 
settled.  Plaintiff's  counsel  having  asked  defendant  in  re- 
ferring to  the  former  divorce  suit,  "How  many  hundred 
dollars  did  he  pay  you  the  last  time  you  filed  a  suit  against 
him",  and  on  objection  to  the  question  by  defendant's 
counsel,  stated  to  the  jury  that  he  paid  her  $2,800.  Defend- 
ant's counsel  thereupon  asked  the  court  to  instruct  the  jury 
to  disregard  this  statement  of  plaintiff's  counsel,  as  there 
was  nothing  in  the  record  sustaining  it,  which  was  refused 
by  the  court.  Held:  prejudicial  error,  as  the  statement 
tended  to  show  that  defendant  did  not  leave  her  husband 
on  account  of  bis  alleged  intercourse  with  plaintiff,  but 
to  bring  suits  and  make  money  out  of  him. 

£rior  to  the  Court  of  Common  Pleas  of  Wood  county. 

Hull,  J. 

This  is  an  action  for  slander  and  libel  brought  by  the  de- 
fendant in  error,  who  was  plaintiff  in  the  court  of  common 
pleas,  against  the  plaintiff  in  error,  for  certain  alleged  slan- 
derous words  and  an  alleged  libel,  which  the  plaintiff  claimed 
was  uttered  and  published  in  the  form  of  a  letter  written  by 
the  plaintiff  in  error. 

The  petition  alleges  that  in  the  month  of  August,  1898, 
the  plaintiff  in  error,  defendant  below,  uttered  certain  sland- 
erous language,  falsely  and  malicionBly,in  regard  to  the  de- 
fendant in  error, to  wit:  that  she  charged  her  with  committing 
adultery  with  the  husband  of  the  plaintiff  in  error,  and  with 
having  sexual  intercourse  with  him, and  with  going  out  buggy 
riding  with  married  men;  that  she  called  her  a  common  pros- 
titute, and  used  other  language,  as  set  forth  in  the  petition, 
imputing  a  want  of  chastity  to   the   plaintiff   below;  and  in 
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her  Benond  caase  of  action  she  charges  that  the  defendant 
below  wrote  a  certain  letter  abont  the  eame  time,  August, 
1898,  charging  the  plaintiff  with  committing  adnltery  with 
Mrs.  Steen's  husband  and  driving  the  plaintiff  in  error,  de- 
fendant below,  out  of  her  house,  and  the  letter  is  alleged  to 
contain  other  language,  sec  forth  in  the  petition,  substan- 
tiallj  charging  the  plaintiff  below  with  having  driven  Mrs. 
Steen  out  of  the  house  and  talking  her  place  in  the  family. 

The  defendant  filed  an  answer  in  which  she  denied  utter- 
ing the  slanderous  words,  admitted  writing  the  letter  as 
charged  in  the  petition,  but  denied  that  the  letter  was  false 
or  contained  anything  untiuthful,  or  was  in  any  manner  li- 
belous or  defamatory.  The  case  came  on  for  trial  upon  these 
issues, and  a  verdict  was  returned  in  favor  of  the  plaintiff  for 
three  hundred  and  twenty-five  dollars.  A  motion  for  a  new 
trial  was  filed,  overruled  and  ji;idgment  enteied,and  error  is 
prosecuted  in  this  court  to  reverse  that  judgment. 

There  are  various  things  complained  of  here  as  error.  It 
is  claimed  that  the  verdict  was  against  the  weight  of  the  evi- 
dence, and  that  a  new  trial  should  have  been  granted  upon 
that  ground.  It  is  claimed  that  the  court  erred  in  admitting 
certain  evidence,  against  tbe  objection  of  the  defendant  be- 
low; that  the  court  erred  in  its  charge  to  the  jury,  and  in 
not  charging  fully  enough  upon  the  issues  in  the  case;  and 
it  is  further  claimed  that  the  court  erred  in  refusing  to  rule 
from  the  jury  a  statement  made  by  counsel  for  plaintiff  below 
during  the  progress  of  the  trial,  while  the  evidence  was  being 
admitted. 

It  is  urged  that  the  court  erred  in  permitting  counsel  for 
plaintiff,during  the  trial,  to  cross-examine  the  defendant  when 
she  was  upon  the  witness  stand  as  to  her  property,  and  quite 
a  number  of  objections  and  exceptions  appear  in  the  record 
as  to  this  kind  of  testimony.  Several  of  the  questions  ap- 
pear upon  page  4t)  of  the  bill  of  exceptions.  Defendant  was 
asked  bow  many  acres  of  land  she  owned,  and  she  answered 
"forty".  And  ''how  many  oil  wells?"  Answer:  **Two". 
And  "Is  there  any  incumbrance  or  mortgage  on  it?" 
Answer:  "No."  "Have  yon  any  money  in  bank?"  An- 
swer: "No." 

And  she  was  asked  what   she   was   worth   in  money  and 
lands,  and  in  regard  to   her  income  and  farm.     All  these 
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qaestioDB  were  objected  to,  and   upon    the  objection    being 
overruled,  an  exception    was  entered. 

There  had  been  no  evidence  offered  by  the  plaintiff, in  put- 
ting in  her  case,  upon  the  wealth  of  the  defendant,and  it  is 
insisted  that  if  the  plaintiff  wished  to  go  into  this,  that  the 
proper  time  was  when  she  was  offering  her  testimonj,  and 
that  it  was  error,  after  the  plaintiff  had  rested  and  the  de- 
fendant had  offered  herself  as  a  witness,  to  permit  this  cross- 
examination. 

There  is  no  question  under  the  authorities  in  this  state, 
but  that  the  wealth  of  the  defendant  may  be  shown  in  an 
action  for  libel  or  slander.  The  wealth  of  the  defendant  at 
the  time  the  alleged  slander  or  libel  was  committed  may  be 
shown, as  the  supreme  court  says,for  the  purpose  of  showing 
the  standing  of  the  defendant  in  the  community  and  increas- 
ing the  compensatory  damages  that  the  plaintiff  in  a  slander 
or  libel  suit  would  be  liable  for;  it  being  presumed  that  a 
person  of  wealth  would  have  more  influence  and  do  more  to 
damage  to  the  plaintiff  than  some  impecunious  person, and  for 
that  reason, his  wealth, at  the  time  the  slanders  were  uttered, 
or  his  reputed  wealth,  may  be  shown  by  reputation.  The 
defendant's  reputed  wealth  may  be  shown  as  bearing  upon 
the  question  of  compensatory  damages,  and  there  is  no  ques- 
tion but  that  the  wealth  of  the  defendant  at  the  time  of  trial 
may  be  shown  as  bearing  upon  the  question  of  exemplary  or 
punitive  damages.  And  there  is,of  course,  no  question  that 
in  an  action  for  libel  or  slander,  or  in  any  action  for  tort,  that 
punitive  or  exemplary  damages  may  be  returned  by  the  jury 
as  a  part  of  their  verdict;  and  they  are  permitted,  upon  the 
ground  that  in  such  an  action  it  is  proper  for  the  jury,  with- 
in its  sound  discretion,  to  punish  a  defendant  for  misconduct, 
and  in  connection  with  this,  the  authorities  permit  the  wealth 
of  the  defendant  to  be  shown  in  order  that  the  jury  may 
know  what  his  wealth  island  whether  a  small  amount  will  be 
any  punishment  to  him  or  not. 

The  case  of  Hayner  v.  Cowden,  27  Ohio  St. ,  292,  is 
directly  in  point  upon  this  question.  The  court  say  upon 
page  296: 

''Against  the  objection  made,  the  plaintiff  offered  evidence 
of  the  wealth  of  the  defendant,  and  in  the  charge  the  court 
said  this  evidence  might  be  considered  in   connection    with 
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the  qaestion  of  ezamplary  damages.  We  see  do  error  in 
the  admisaioD  of  the  evideDce,  or  the  charge  of  the  court 
upon  the  Bnbject.  That  punitive  or  exemplary  damages  in 
a  proper  case  may  be  given,  is  not  an  open  question  in  Ohio. 
In  Roberts  v. Mason,  10  Ohio  St..  277;  Smith  v.  P.,  F.  W. 
&  O.  R.  R.,  23  Ohio  St.,  10,  the  court  allowed  the  jury  to 
consider  the  wealth  of  the  defendant  in  connection  with  the 
question  of  punitive  damr ges.  If,  then,  punishment  be  an 
object  of  a  verdict,  a  small  sum  would  not  be  felt  by  a  de- 
fendant of  large  wealth.  The  vengeance  of  the  law  would 
scarcely  be  appreciated,  and  he  could  afford  to  pay  and 
slander  still.  There  are  cases  which  put  the  admission  of 
the  evidence  upon  this  ground.  Alpin  v.  Morton,  21  Ohio 
St.,  686,  intimates  that  the  reason  is  to  enable  the  jury  to 
determine  how  much  plaintiff  has  been  injured." 

It  being  competent  for  the  plaintiff  to  prove  this  in  mak- 
ing out  her  case,  the  question  of  the  wealth  of  .the  defend- 
ant was  one  of  the  proper  issues  in  the  case,  and  the  defend- 
ant, when  she  went  upon  the  stand, might  have  testified  upon 
that  question,  for  it  was  proper  for  the  plaintiff  to  go  into 
it,  and  in  our  judgment  it  was  not  improper  for  the  plaint- 
iff to  cross-examine  the  defendant.  Although  plaintiff 
failed  in  making  out  her  case  to  go  into  it,  nevertheless  it 
was  proper  testimony  for  the  plaintiff,  and  the  only  objec- 
tion would  be  that  the  testimony  was  not  offered  in  its  proper 
order.  The  defendant  was  put  upon  the  stand  by  the  plaint- 
iff when  she  was  offering  her  testimony  and  cross-exam- 
ined about  this  letter,  and  it  was  within  the  discretion  of  the 
court  to  permit  testimony  in  behalf  of  the  plaintiff  after  the 
plaintiff  had  once  rested;  and  without  passing  directly  upon 
the  question  whether  it  would  have  been  proper  for  the 
defendant  to  have  shown  her  lack  of  wealth  and  there- 
fore proper  for  counsel  to  have  cross-examined  her  upon 
this,  it  is  certainly  clear  that  this  was  proper  testimony 
for  the  plaintiff,  and  it  was  not  error  for  the  court 
to  admit  the  testimony,  even  though  out  of  order.  So  that, - 
so  far  as  the  admitting  of  this  testimony  was  concerned,  we 
se«  no  error  in  the  ruling  of  the  court. 

It  is  complained  that  the  court  erred  in  admitting  a  cer- 
tain petition  for  divorce  that  had  been  filed  by  the   defend- 
fooPTBiaav,  1900,  wt  oabl  ••  iasv.] 
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ant  below  against  ber  husband  aoon.aft^  the  utterance  of 
these  alleged  slanderous  words,  and  in  considering  that  ques- 
tion, it  will  be  necessary  to  briefly  state  the  facts  out  of  which 
this  action  for  slander  and  libel  grew. 

It  appears  from  the  evidence  in  the  case,  that  in  August, 
1898,  plaintiff  below  was  living  as  a  domestic  in  the 
house  of  Mr.  and  Mrs  Steen;  having  quarrelled,  having  had 
some  trouble  perhaps  in  regard  to  his  attentions  to  the 
plaintiff  below,  Mrs.  Steen, charging  him  with  coming  home 
with  her  late  at  night;  she  (Mrs.  Steen)  left  the  house  and 
stayed  away  over  night,  and  came  back  neit  day,  and  one 
thing  she  is  charged  with,  relates  to  what  she  discovered 
when  she  came  back,  to-wit:  that  her  husband  and  Miss 
Friend  had  been  occupying  the  same  bed, from  the  evidences 
she  saw  of  two  persons  having  occupied  the  bed.  All  of 
these  utterances  grew  out  of  the  relations  of  her  husband 
with  Laurie  Friend.  The  defendant  claimed  at  the  trial 
that  her  husband  had  had  improper  relations  with  Laurie 
Friend,  and  she  testified  to  what  she  had  seen  and  heard  that 
led  her  to  believe  that  that  was  true,  and  she  set  up,  in 
her  answer,  that  what  she  stated  in  her  letter  was  true,  to- 
wit:  that  this  girl  had  driven  her  out  of  her  house,and  that 
she  had  taken  her  place  in  the  family,  and  that  ''her  hus- 
band is  gone  on  her,*'  that  being  one  of  the  expressions  used 
in  the  letter. 

Now,  a  few  days  after  this  trouble,  and  a  few  days  after 
she  had  claimed  her  husband  had  intercourse  with  Laurie 
Friend,  she  filed  this  petition  for  divorce,  and  in  that  peti- 
tion no  charge  is  made  against  her  husband  with  reference 
to  Laurie  Friend.  She  charges  her  husband  with  extreme 
cruelty,  but  no  charge  is  made  as  to  Laurie  Friend,  and  in 
our  judgment  it  was  competent  on  that  ground  to  admit  this 
petition,  for  the  roa^ou  that  while  she  claimed  that  there  had 
been  improper  cotiduct  between  Laurie  Friend  and  her  hus- 
band, she  im mediately  filed  a  petition  for  divorce  and  made 
no  averment  in  the  pelitiou  in  regard  thereto,  and  it  might 
tend  to  impeach  h3r  upon  her  charge  that  she  had  observed 
improper  tbings  between  her  husband  and  Laurie  Friend. 
Her  silence  in  thi8  petition  filed  in  court  during  the  same 
week,  would  tuiid  to  impeach  her  statement,  and  on  that 
ground,  if  no  other,  we  think  it  was  proper  for  the  court  to 
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admit  this  petition  that  was  filed  at  that  time  against  her 
hnsband,  and  which  contained  no  reference  to  Laarie  Friend 
or  any  miscondact  between  Laurie  Friend  and  her  husband. 

The  divorce  suit  came  along  soon  after  this  alleged  slan* 
der,  and  is  connected  with  it  in  such  a  way  that  it  isimpos* 
sible  to  separate  them,  and  so  she  was  cross-examined  some* 
what  along  the  line  as  to  whether  or  not  she  was  not  in  the 
habit  of  suing  her  husband  for  divorce,  and  in  this  connec- 
tion the  petition  was  o£Pered  in.  evidence,  and  in  our  judg* 
ment,  there  was  no  error  in  the  court  in  admitting  it. 

The  charge  of  the  court  which  is  objected  to,  is  quite  brief, 
and  there  were  some  questions  in  the  case  that  were  not  touch- 
ed upon  by  the  couit.  Questions  of  punitive  and  exemplary 
damages, allowances  of  attorney  fees, character  of  the  plaint- 
iff, and  some  other  things  that  might  properly  have  been 
discussed  by  the  court  in  his  charge  to  the  jury,  were  not 
touched  upon  in  the  charge,  but  no  request  was  made  by  the 
defendant  below  for  any  further  instructions.  The  defend- 
ant, apparently,  was  satisfied  with  the  charge,  and  the  only 
exception  to  it  was  the  exception  to  the  charge  as  a  whole. 
Now,  we  think  that  if  the  defendant  desired  further  instruc- 
tion upon  these  questions,  she  should  have  requested  it  of  the 
court.  The  defendant  may  have  been  willing  to  have  the 
case  go  to  the  jury  without  any  instruction  upon  these  ques- 
tions. She  may  not  have  cared  to  have  the  court  instruct 
the  jury  upon  the  questions  of  punitive  or  exemplary  dam- 
ages which  the  court  might  have  touched  upon,  and  the  de- 
fendant asked  for  no  further  instructions,  and  in  our  judg- 
ment, it  could  not  be  held  to  be  prejudicial  error  against  the 
defendant  that  the  charge  of  the  court  was  not  as  full  as  it 
might  have  been.  To  have  reached  this  question,  the  de- 
fendant should  have  requested  further  instructions  from  the 
court. 

There  was  quite  an  amount  of  testimony  put  in  by  the 
defeudaii.  below  upon  the  character  of  the  plaintiff,  and  it 
is  claimed  tbet  the  judgment  should  be  set  aside  because  of 
the  bad  character  which  it  is  claimed  this  testimony  es- 
tablidhed  on  the  part  of  the  plaintiff  below,  and  for  that 
resFOD  the  verdict  was  against  the  weight  of  the  evidence, or 
at  ioa«)t  excesBive;  but  that  question  was  submitted  to  the 
jury;  the  paxties  were  before  the  jury,  and  they  saw  the  wit- 
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nessea  that  testified  as  to  the  character  of  the  plaintifF,  and 
while  this  might  go  in  mitigation  of  damages,  it  would  not 
be  a  complete  defense  if  the  words  were  in  fact  uttered  and 
were  in  fact  falae,  and  we  see  no  reason  to  disturb  the  ver- 
dict on  that  ground. 

It  is  claimed  that  the  letter  which  was  written  by  Mrs. 
Steen,  was  a  privileged  communicatiou,  and  that,  therefore, no 
damages  could  be  allowed  on  that  account,  and  that  it  was 
not  proper  to  be  taken  into  account,  and  that  it  was  not 
proper  to  be  taken  into  consideration  by  the  jury  under  all 
the  circumstances  of  the  case;  that  it  was  privileged,  and 
that  the  court  should  have  so  held.  It  appears  that  after 
this  quarrel  between  Mrs.  Steen  and  her  husband  in  which 
she  had  charged  him  with  being  out  with  this  girl  at  night, 
she  left  the  house  and  came  back  the  next  day,  and  claimed 
that  there  were  evidences  that  her  husband  and  Laurie 
Friend  occupied  the  same  bed,  and  soon  after  that  she  wrote 
this  letter,  which  was  enclosed  in  a  letter  addressed  to  the 
postmaster,  requesting  him  to  deliver  it  to  Laurie  Friend*8 
father.     The  letter  is  not  very  long,  and  is  as  follows: 

**Portage,  Ohio,  August  4,  1898. 
''Mr.  Friend:  I  will  write  Concerning  Laurie.  I  wish 
you  would  Come  out  here  and  take  her  home  as  she  has 
caused  me  a  great  deal  of  trouble  so  much  so  that  She  has 
separated  Me  and  my  husband  and  she  is  still  Staying  with 
him  Alone.  Please  come  at  once.  My  husband  has  treated 
me  shamefully  through  her  And  driven  me  and  my  Children 
away  from  home  For  her  sake.  I  told  her  I  would  inform  her 
folks  of  her  conduct  and  she  said  she  would  have  me  arrested 
if  i  did.  I  have  caught  them  In  a  room  together  Talking 
about  me  and  now  she  has  got  him  so  far  gone  on  her  that  i 
and  the  children  are  driven  out  And  she  has  taken  my  Place. 
O  it  is  hard  to  bear,  it  is  Killing  me  to  think  of  it.  We 
had  trouble  before  but  Nothing  like  this.  Please  come  as 
soon  as  possible  and  look  after  her  and  very  much  oblige 

''Mrs.  Tillie  Steen." 

The  letter,  in  our  judgment,  would  be  a  libelous  publica- 
tion if  it  is  not  privileged.  Language  may  be  libelous  and 
actionable  per  se,  that  would  not  be  slanderous  per  se.  If 
it  is  such  language  as  to  bring  one  into  disrepute,  ridicnle 
and  contempt  in  the  neighborhood,  it  may  be  libelous;  but 
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tbiB  IsDgnage,  in  this  letter,  eubetantially  chargea  her  with 
having  crowded  this  man's  wife  ont  of  the  hoase  and  taken 
her  plaoe  in  the  honse,  and  living  there  with  her  husband, 
and  that  she  had  ^*got  him  so  far  gone  on  her  that  she  and 
the  children  were  driven  out*';  that  is,  he  was  infatuated 
with  her,  and,  on  the  wbole,  in  our  judgment,  the  letter 
would  be   libelous   published    against   a   woman,    if  false. 

Now,can  the  defendant  avail  herself  of  the  claim  that  it  was 
a  privileged  communication  ?  We  do  not  deem  it  necessary 
to  determine  whether  the  letter  was  in  fact  privileged  or 
not.  This  defense  was  not  pleaded  in  the  answer,  but  the  al- 
legations in  the  answer  simply  are,  after  admitting  that  thn 
letter  had  been  written,  that  the  statements  contained  there- 
in were  not  untruthful  and  false,  and  that  the  letter  con- 
tained nothing  untruthful  or  libelous. 

To  make  the  defense  that  a  paper  writing, libelous  upon  its 
face,  is  privileged,  the  defense  must  be  pleaded,  and  the  facts 
constituting  the  privilege  must  be  set  forth  in  the  answer  in 
order  that  the  plaintiff  may  be  advised  of  the  defense, and  the 
issue  is  for  the  jury.  The  privilege  claimed  here  would  only 
be  a  qualified  privilege  at  most,  and  if  the  letter  was  uttered 
maliciously,  the  privilege  would  not  avail.  The  supreme 
oourt  say  in  the  case  of  the  Post  Publishing  Company  v. 
Moloney,  50  Ohio  St.,  71,  in  the  second  paragiapb  of  the 
syllabus:  ''Where  the  defense  to  an  action  for  libel  is,  that 
the  publication  was  privileged,  and  issue  is  joined  upon  the 
allegations  of  fact  on  which  the  alleged  privilege  depends, 
the  issue  is  for  the  jury,  and  a  refusal  to  instruct  them  that 
the  publication  was  privileged,  is  not  error." 

So  that,  where  privilege  is  claimed,  the  facts  must  be 
pleaded  and  issue  must  be  joined  between  the  parties,  and 
those  issues  of  fact  are  to  be  submitted  to  the  jury.  The 
court  say,  on  page  84  of  the  opinion, in  discussing  this  ques- 
tion briefly:  "Writers  upon  the  subject  include  all  privileged 
publications  within  two  classes;  those  which  are  absolutely 
privileged,  and  those  in  which  the  privilege  is  but  qualified. 
There  are  not  many  of  the  first  class,  nor  is  it  desirable 
there  should  be."  And  after  discussing  that,  on  page  85 
they  say:  ''It  is  not  contended  that  the  publication  in  ques- 
tion was  one  of  absolute  privilege;  and  the  facts  which  the 
defendant  claims  made  it  one  of  qualified  privilege  not  ap- 
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pealing  in  the  petition,  it  became  necesearj  to  plead  them 
by  way  of  defense.  They  were  bo  pleaded  in  the  second 
defense  of  the  answer,  and  were  pnt  in  issue  in  the  reply; 
and  being  so  in  issue,  it  was  not  within  the  province  of  the 
court  to  instruct  the  jury  that  the  publication  was  privil- 
eged, without  regard  to  what  the  proof  before  {hem  might 
be,  or  how  they  might  find  upon  those  issues." 

That  is  suflScient  to  dispose  of  this  question  as  to  whether 
the  letter  was  a  privileged  communication,  either  absolute  or 
qualified.  The  faet  that  the  alleged  privilege  was  not 
pleaded  and  the  issues  made  up  upon  that  question,  takes  it 
out  of  the  case,  and  therefore  there  was  no  error  so  far  as 
this  ruling  of  the  court  is  concerned. 

It  is  further  claimed  that  there  was  error  in  the  action  of 
the  court  in  refusing  to  rule  out  a  statement  of  counsel 
made  during  the  trial  of  the  case.  In  the  cross-examina- 
tion of  the  defendant  below,  counsel  for*  plaintiff  asked  her 
in  regard  to  one  of  these  quarrels  with  her  husband: 

'*Q.  What  did  your  husband  say?  A.  He  said  the 
same;  of  course,  he  was  under  the  influence  of  liquor  or  he 
would  not  have  said  so. 

'*Q.  He  is  a  real  nice  affectionate  husband,  he  is.  How 
many  hundred  dollars  did  he  pay  you  the  last  time  you  filed 
a  case  against  him?     (Defendant  objected)." 

Mr    Kmsly  to  the  jury:  '*He  paid  her  $2,800.00." 

Then  the  record  contains  this:  *' Defendant  moved  the 
court  to  strike  from  the  jury  the*  remarks  made  by  Mr. 
Emsly;  motion  overruled  and  exception." 

''Mr.  James:  Mr.  Emsly  has  said  that  Mr.  Steen  gave 
Mrs.  Steen  $2, 800. 00  in  settlement  of  the  divorce  case.  To 
that  we  object,  and  ask  the  court  to  charge  the  jury  that 
they  have  no  concern  in  any  statement  of  Mr.  Emsly's  rela- 
tive to  $2,800.00,  or  any  other  matter,  and  I  now  ask  the 
court  to  charge  the  jury  to  that  effect." 

This  the  court  refused  to  do,  and  an  exception  was  taken. 

It  is  claimed  that  the  court  erred  in  refusing  to  rale 
from  the  jury  that  statement  that  had  been  made  by  connael 
to  the  jury.  The  record  does  not  disclose  that  any  evidence 
was  offered  tending  to  show  that  Mrs.  Steen's  husband  gave 
her  twenty-eight  hundred  dollars  or  any  other  sum  upon  the 
occasion  of   her  filing  an  action  against  him  for  divorce. 
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After  this  action  was  taken  by  the  conrt,  no  farther  quea* 
tions  were  pnt  to  her  along  that  line,  and  the  record  is  left 
in  that  condition.  Now,  the  question  is  squarely  made 
here.  Counsel  for  Mrs.  Steen  not  only  objected  to  the 
statensent  made,  which  objection  was  overruled  by  the 
court,  but  formally  moved  the  court  to  charge  the  jury  and 
say  to  the  jury  that  they  should  not  regard  this  statement, 
and  the  court  overruled  this  motion  of  counsel.  That  this 
statement  was  made  to  the  jury,  the  record  aflSrmatively 
shows;  that  the  court  refused  to  take  it  from  the  jury  and 
instruct  them  not  to  consider  it  upon  formal  and  express 
motion  to  that  effect,  the  record  afBrmatively  shows;  the 
record   shows  all  that   was  said,  both  by  counsel  and  court. 

If  plaintiff  was  bringing  actions  against  her  husband  for 
divorce  for  the  purpose  of  getting  money  out  of  him,  as  this 
statement  would  seem  to  indicate,  that  would  have  a  tend- 
ency to  prejudice  her  case  with  the  jury,  and  perhaps  very 
materially,  as  this  action  for  slander  was  closely  associated 
with  the  divorce  case.  The  statement  was  made  directly 
to  the  jury  by  counsel  for  plaintiff;  not  in  argument,  not 
as  a  conclusion,  but  as  a  statement  of  absolute  fact  which 
was  not  supported  by  any  testimony,  and  the  statement  re- 
mained with  the  jury  with  the  apparent  approval  of  the  court 
after  a  motion  bad  been  made  to  rule  it  out.  One  of  the 
things  that  Mrs.  Steen  complained  of  was  that  she  was  driven 
from  her  home  by  the  plaidtiff,  and  that  she  had  been  crowded 
out,  and  that  plaintiff  had  taken  her  place  in  the  family. 
If  it  was  true  that  she  bad  made  twenty-eight  hundred  dol- 
lars by  the  filing  of  a  former  action  for  divorce  against  her 
husband,  that  would  tend  to  show  that  her  leaving  home 
was  perhaps  for  the  purpose  of  getting  more  money  out  of 
her  husband,  and  that  she  did  not  leave  for  the  reasons  she 
gave,  but  that  she  was  filing  one  suit  after  another  against 
her  husband  for  the  purpose  of  making  money,  and  the 
statement  going  to  the  jury  in  this  way.  With  the  apparent 
approval  of  the  court,  probably  wa?  prejudicial,  and  per- 
haps very  prejudicial  to  the  defendant  below,  under  all  the 
circumstances. 

In  our  judgment,  the  court  erred  in  refusing  to  rule  this 
statement  from  the  jury,  after  attention  was  directly  called 
to  it  and  the  action  of  the  court  expressly  invoked;  and  be- 
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ing  of  the  opinion  that  the  court  erred  in  this   respect,  and 
that  the  error  was  prejadicial  to  the  defendant   below,    the 
judgment  must  be  reversed  and  the   verdict  set  aside,  and 
the  cause  remanded  for  a  new  trial. 
^*  We  find  no  other  errors  in  the  record. 
l^ James  &  Beverstock,  for  Plaintiff  in  Error. 
jB.  Emaliff  for  Defendant  in  Error. 


(First  Circuit— Hamilton  Co.O.,Ciicuit  Court— January  Term,  1900.) 

Before  Smith,  Swing  and  Qlffen,  JJ. 
MICHAEL    HICKS  ▼.  C.  C.  ARCHER. 

Transcript  of  judgment  recovered  before  J,  P.  JUed  in  Comtnon 
Pleas-^Destrwition  of  records  of  common  pleas  by  fire  —  Sec  507b 
not  applicable-^ 

Section.  907b,  Revised  Statutes,  which  provides  that  no 
judgment  the  record  whereof  has  been  destroyed  by 
fire,  etc.,  shall  be  held  binding  and  in  force  against 
the  judgment  debtor,  or  be  executed,  '* unless  the 
action  or  proceeding  to  establish  the  existence  of  such 
judgment  prior  to  the  destruction  of  the  record  thereof, 
shall  begin  within  five  years  from  the  passage  of  this  act/' 
does  not  apply  to  a  case  where  a  judgment  was  recovered 
before  a  J.  P.,  and  a  transcript  filed  with  the  olerk  of  the 
court  of  common  pleas  for  execution  against  real  estate  of 
the  debtor,  and  part  of  the  judgment  made  by  the  sale  of 
such  real  estate  under  the  execution  issued  from  the  court 
of  common  pleas,  the  records  of  which  court  were  after- 
wards destroyed  by  fire;  as  in  such  case  the  judgment  was 
not  recovered  in  the  court  of  common  pleas,  but  before  a 
J.  P. 


Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

The  question  in  this  case  arises  as  to  the  construction  of 
the  piovisions  of  section  907b  of  the  Revised  Statutes. 

The  conceded  facts  are  these:  that  on  the  2nd  of  Septem- 
ber, 1S71,  Archer  recorded  a  judgment  against  Hicks,  by  the 
consideration  of  a  justice  of  the  peace  of  this  county  for 
$170  and  costs  of  suit.  That  in  1872  a  transcript  of*  the 
docket  in  such  case  was  filed  in  the  office  of  the  clerk  of  the 
court  of  common  pleas  of  this  county  for  execution.  That 
an  execution  was  issued  thereon  in  July,  1872,  and  a  levy 
made  on  that  estate  of  Hicks,  which  was  sold  by  the  sheriff, 
and  the  sum  of  $102,  realized   therein,  which    was   applied 


▼OL.  20  CIRCUIT  COURT  OF  OHIO.  471 

Mloba«l  Hioki  t.  G.  C.  Archer. 

towardfl  the  payment  of  said  jadgment, leaving  a  balance  dna 
thereon  on  July  31, 1872,of  168.  That  in  1884  the  records 
of  the  conrt  of  common  pleas  of  said  county  of  Hamilton  were 
destroyed  by  fire;  that  search  was  made  in  the  oflBce  of  the 
clerk  of  sheriff  of  said  connty  for  some  record  as  to  theissae 
of  said  execution,  and  the  return  the/eon,  but  owing  to  the 
destruction  of  the  records  of  said  ofBce  by  fire  in  March, 
1884,  no  such  record  can  be  found.  On  June  24,  1897,  this 
suit  was  brought  before  Ganzert,J.P.,to  recover  the  amount 
claimed  to  be  due  on  the  original  judgment  after  the  pay- 
ment of  $102,  and  judgment  was  rendered  for  the   balance. 

Section  907b  provides: 

"Nor  shall  any  judgment,  the  record  whereof  has  been 
destroyed  as  aforesaid,  be  held  binding  and  in  force  against 
the  judgment  debtor,  or  be  executed,  unless  the  action  or 
proceeding  to  establish  the  existence  of  such  judgment  prior 
to  the  destruction  of  the  record  thereof,  shall  begin  within 
five  years  from  the  paesage  of  this  act.'*     (April  12,1884.) 

There  wab  nothing  shown  tending  to  prove  that  any  such 
proceeding  was  ever  commenced  to  establish  the  existence  of 
any  judgment  in  favor  of  Archer  v.  Hicks  in  th^  common 
pleas  court.  And  the  claim  is  that  under  this  provision  of 
the  statute  no  right  to  recover  on  this  claim  exists — that 
Hicks  is  not  now  liable  thereon,  though  the  original  judg- 
ment on  the  magistrate's  docket  was  never  destroyed,  and 
was  offered  in  evidence  on  the  trial. 

We  are  of  the  opinion  that  this  claim  is  not^well  founded. 
There  never  was  a  judgment  rendered  on  this  claim  in  the 
court  of  common  pleas.  It  was  rendered  by  the  ]ustice  of 
the  peace,  and  the  record  of  it  never  was  destroyed.  It  is 
true  that  under  the  provisions  of  our  statute,  a  transcript  of 
this  judgment  was  filed  in  the  oflSce  of  the  clerk  of  the  court 
of  common  pleas,  and  entered  upon  the  execution  docket, 
and  an  execution  issued  thereon, but  this  was  simply  to  execute 
the  judgment  of  the  justice  of  the  peace,  and  there  was  no 
record  of  the  judgment  of  the  court  of  common  pleas,finding 
an  amount  due  from  Hicks  to  Archer  which  had  to  be  restored. 
It  does  not  come  within  the  letter  of  section  907b,  or  its 
spirit,  and  the  judgment  of  the  common  pleas  afiBrming  the 
judgment  of  the  jus*ice  will  be  afiSrmed. 

TF,  A.  HickSj  for  Plaintiff  in  Error. 

C  C  Archer^  for  Defendant  in  Error. 


1 
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(First  Circuit— Ham  iltoD  Co.,  0.,  Circuit  Court— January  Term,  1900. ) 

Before  Smith,  Swing  and  Giffen,  J  J. 
RYAN  et  al.  v.  ROTH,  et  al. 


Judgment  entry  not  to  be  vacated  on  affidavit  of  party   averring 
irregularity  by  judge  witlumt  aliounng  facts — 

Where  the  circuit  court  of  another  circuit  sitting  in  Hamilton 
county  had  heard  a  case  there,  and  after  the  return  of  the 
judges  of  such  oircuit  court  to  their  homes,  the  presiding 
judge  thereof  sent  a  judgment  entry  to  the  clerk  of  Hamil- 
ton county  to  be  entered,  which  was  done,  such  judgment 
entry  will  not  be  vacated  as  erroneously  or  improperly  made 
by  the  clerk  on  the  affidavit  of  the  attorney  of  the  unsuc- 
cessful party,  averring  that  the  judgment  entry  was  only 
the  individual  act  of  the  presiding  judge  of  that  court,  not 
approved  by  his  associates,  without  stating  facts  sustain- 
ing such  averment. 

On  motion  to  vacate  judgment  entry. 

Smith,  J. 

A  motion  was  filed  in  this  court  December  30,  1899,  ask- 
ing that  nn  enfcrj  appearing  on  the  journal  of  the  court  as 
of  July  23,  1898,  purporting  to  be  a  finding  of  fact  in  the 
above  entitled  cause,  and  a  final  judgment  of  diBmissal  of 
the  action,  and  one  of  the  same  date  overruling  the  motion 
of  the  plaintiffs  to  set  aside  said  finding  and  judgment  entry 
and  to  grant  them  a  new  trial, be  vacated.  The  motion  was  fil- 
ed under  the  provisions  of  section  5354  and  post,  which  pro- 
vide for  the  vacation  or  modification  by  courts  of  their  own 
orders  or  judgments  after  the  term  at  which  they  were  made. 

The  grounds  alleged  in  the  motion  are,  first,  that  said 
entries  were  made  by  the  cleik  of  this  court,  on  its  journal, 
by  mistake;  and  second,  that  there  was  irregularity  in  ob- 
taining the  same,  in  this,  to-wit :  that  while  said  cause  having 
been  heard  by  these  judges  duly  and  legally  assigned  to 
hold  circuit  court  in  thU  county,  which  such  findings  and 
judgments  purport  by  said  entries  to  have  been  made  by 
such  court,  such  entries,  findings  and  judgments  were  in 
fact  made  by  the  presiding  judge  thereof,  against  the  pro- 
test of  said  plaintiff. 

It  clearly  appears  from  the  evidence  which  has  been  sub- 
mitted to  us,  that  the  case  here  in  question  was  duly  tried 
by  a  visiting  court  assigned  to  hold  court  in  this  county,  be- 
fore July  22,1898, and  that  on  said  day  the  case  was  decided 
by  the  court,  a  written  opinion  being  handed  down,  finding 
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the  law  and  equity  to  be  with  the  defendants  and  dismiflfl- 
ing  the  action  of  plaintiffs  at  their  oosts.  To  this  decision 
the  attorney  for  the  plaintiffs  at  once  excepted  and  applied 
to  the  court  for  a  separate  finding  of  facts  and  conclusions 
of  law,  under  the  provision  of  the  statute,  and  on  the  next 
morning,  which  was  the  last  day  of  the  session  of  said  judges 
in  this  county,  a  form  of  such  finding  and  judgment  was 
submitted  to  the  court,  but  the  counsel  for  the  defendants 
being  absent  from  the  city,as  we  understand, it  was  arranged 
by  the  court  and  the  counsel  for  the  plaintiffs,  that  if  the 
counsel  for  defendants  was  satisfied  with  the  entry  so  pre* 
pared,  it  was  to  be  entered;  and  if  not,  the  entries  of  the 
different  parties  were  to  be  sent  to  the  presiding  judge,  and 
the  court  was  to  approve  and  return  an  entry  which,  with 
an  entry  overruling  a  motion  for  anew  trial,  was  to  be  placed 
on  the  journal  of  that  court. 

Afterwards  the  two  findings  of  facts  prepared  by  the  de- 
fendants' counsel,  and  the  entry  overruling  the  motion  for 
a  new  trial  prepared  by  counsel  for  plain  tiffs,  were  forwarded 
to  the  presiding  judge  at  his  home,  who  shortly  before  Au- 
gust 21,  1898,  approved  the  entry  finding  the  facts  and  con- 
clusions of  law  and  the  judgment  prepared  by  the  counsel 
for  the  defendants,  and  sent  them  to  the  clerk  of  this  court 
with  directions  to  enter  them  upon  the  journal  as  of  July 
23,  1898,  which  was  the  last  day  of  the  session  of  the  court 
or  that  branch  of  it  in  this  county,  which  was  done,  and 
they  now  appear  as  the  action  of  the  court  on  that  day. 

As  has  been  stated, the  sole  grounds  urged  why  those  en- 
tries should  be  set  aside  now,  are  these:  That  they  were 
entered  by  mistake  by  the  clerk,  and  that  they  are  not  the 
act  of  the  court  Evidently  there  was  no  mistake  on  the 
part  of  the  clerk,  for  he  did  just  what  the  presiding  judge 
directed  him  to  do  And  the  only  foundation  for  the  claim 
that  the  judgments  were  irregularly  entered,  is  the  assump- 
tion that  the  court  itself  never  rendered  the  said  judgments, 
or  at  least  did  not  pass  on  the  form  of  the  entries  submitted 
and  concur  in  the  action  of  the  presiding  judge  in  ordering 
them  to  be  entered  upon  the  journal.  There  is  no  claim 
whatever  but  that  the  judgment  of  the  court  as  announced, 
was  in  favor  of  the  defendants,  dismissing  the  petition  of 
plaintiffs  at  their  costs,  or  that  the  court   in    fact   directed 
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the  motion  for  a  new  trial  to  be  overruled.  The  grievance 
of  the  plaintiffs'  counsel  is,  that  the  finding  of  facta  aa  en- 
tered was  wrong  or  defective,  and  that  the  one  aelected  and 
ordered  by  the  presiding  judge  to  be  entered,  was  not  ap- 
proved by  his  associates  who  heard  the  case  with  him.  And 
the  only  support  of  this  claim  is  the  statement  in  the  affida- 
vit of  he  plaintiffs'counsel,  that  it  was  done  by  the  presiding 
judge  individually, and  without  the  intervention  or  action  of 
the  other  judges  who  sat  in  the  case. 

In  answer  to  this  it  may  be  said,  first,  that  it  was  not  nec- 
essary or  essential  that  both  of  said  judges  should  have  acted 
with  the  presiding  judge  in  passing  upon  these  entries.  The 
action  of  two  of  the  three  members  of  the  court,  if  they 
agreed, was  sufficient.  In  the  second  place  we  may  say  that 
we  think  the  evidence  offered  was  wholly  insufficient  to  sup- 
port the  allegation  of  the  motion.  The  affidavit  of  counsel, 
which  is  the  only  evidence  on  this  point,  states  no  fact  show- 
ing that  it  was  true,  and  it  must  evidently  be  considered  as 
a  mere  opinion  or  conclusion  that  such  was  the  fact,  based 
so  far  as  we  can  see,  only  on  the  fact  that  the  papers  were 
sent  to  the  presiding  judge  at  his  home,  and  that  the  other 
judges  did  not  live  in  the  same  city,  and  that  the  orders  and 
judgments  were  indorsed  by  the  presiding  judge  and  sent  by 
him  to  the  clerk  at  Cincinnati  for  entry.  This  conclusion 
we  think  is  entirely  unwarranted.  For  all  that  appears  the 
three  judges  may  have  personally  or  by  correspondence 
agreed  on  the  entries  exactly  as  they  appear  upon  the  jour- 
nal. The  idea  that  the  jud^iment  of  a  court,  a  record  which 
in  many  respects  imports  absolute  verity  and  can  not  be  im- 
peached by  parol  evidence, is  to  be  set  aside  on  such  showing, 
can  not  be  tolerated.  Our  knowledge  of  the  manner  in  which 
these  things  are  done  by  courts,  in  connection  with  all  the 
facts  shown  in  the  case,  convinces  us  that  the  entries  were 
properly  made  and  should  not  be  interfered  with  by  us.  The 
motion  is  therefore  overruled. 
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Before  Hayoee,  Parker  and  Hull,  JJ. 
HENRY    fi.  KOESTER    ?.  THE    TOLEDO  &  OHIO    CENIRAIi 

RAILWAY  COMPANY. 


Negligenee-^Bailroad  eroiting^Duty  to  look  and  IMen-^FfictB 
raUing  presumption  of  failure  to  do  ao  notwitTutanding  te$timony — 
It  is  negligence  as  a  matter  of  law  to  approach  and  cross  a 
known  railroad  crossipg  without  both  Jooking  and  listening 
for  approaching  trains,  and  although  a  party  testifies  thai 
he  looked  and  listened,  if  the  circumstances  are  such  that 
by  Poking  and  listening  fn  tlie  exercise  of  ordinary  care  he 
must  have  seen  an  approaching  train,  he  will  be  held 
guilty  as  a  matter  of  law  notwithstanding  his  testimony 
that  he  louked  and  listened. 

Error  to  the  Court  of  Common  Pleas  of  Wood  connty. 

Hull,  J. 

This  action  comes  into  this  court  on  a  petition  in  error 
filed  by  the  plaintiff  in  error  who  was  plaintiff  below,  to  re- 
verse the  judgment  of  the  court  of  common  pleas. 

The  action  was  brought  by  the  plaintiff  against  the  rail- 
road company  to  recover  damages  for  injuries  which  he 
claims  he  received  on  account  of  thQ  negligence  of  the  rail- 
road company.  The  court,  at  the  conclusion  of  the  plaint- 
iff's testimony,  upon  motion  of  the  defendant  directed  a 
verdict  for  the  defendant,  to  which  the  plaintiff  excepted, 
and  thereafter  judgment  was  entered  upon  the  verdict  in 
favor  of  the  defendant. 

The  plaintiff  claims  in  his  petition  that  in  the  afternoon 
of  the  22nd  of  January,  1899,  between  five  and  six  o'clock, 
he  was  driving  in  his  buggy  along  Main  street  in  the  village 
of  Woodaide  in  this  county,  and  that  he  was  struck  by  a 
freight  train  running  over  the  defendant's  track  as  he 
crossed  the  tracks  at  Main  street  in  said  village,  and  he 
claims  the  negligence  of  the  defendant  was  that  no  signal 
was  given  by  the  trainmen  either  by  whistling  or  ringing 
the  bell  as  required  by  the  statute;  that  his  buggy  was  in- 
jured, and  he  suffered  personal  injuries  for  which  he  asks 
damages. 

The  answer  of  the  defendant  is  substantially  a  general 
denial,  and  alleges  by  way  of  defense  that  the  plaintiff  was 
gnilty  of  contributory  negligence,  and  that  whatever  injury 
he  suffered,  if  any,  was  caused  by  his  own  carelessness  and 
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negligODCt.  Bat  one  question  is  made  in  the  case,  and 
that  is,  the  court  eried  in  directing  a  verdict  for  the  de- 
fendant at  the  close  of  the  plaintiff's  testimony,  so  that  the 
question  here  is  rather  a  question  of  fact,  to  be  decided 
however  in  the  light  of  the  law  as  it  has  been  laid  down  by 
the  courts,  and  especially  by  the  supreme  court  of  our  own 
state. 

The  claim  of  the  defendant  is  that  the  plaintiff  was  guilty 
of  negligence  in  that  he  did  not  look  and  listen  as  he  ap- 
proached the  railroad  crossing,  as  he  was  required  to  do  by 
the  law  of  the  land.  The  general  rule  of  law  governing 
such  cases  is  well  known  and  thoroughly  established  by  the 
courts,  and  that  is:  that  when  one  is  approaching  a  known 
railroad  crossing  and  in  the  full  possession  of  his  faculties, 
he  is  bound  to  look  and  listen  for  approaching  trains  unless 
the  circumstances  are  such  as  would  excuse  a  person  of  ordi- 
nary care  and  prudence  from  so  looking,  and  listening.  It 
has  been  held  by  the  supreme  court  in  this  state  many  times, 
to  be  negligence  as  a  matter  of  law  to  approach  and  cross  a 
known  railroad  crossing  without  both  looking  and  listening 
for  approaching  trains. . 

The  consideration  of  this  case  involves  an  examina- 
tion to  some  extent  of  the  testimony,  a  brief  examination  of 
it  BO  far  as  is  necessary  to  determine  whether  the  court 
erred  in  directing  a  verdict  for  the  defendant.  There  is 
another  rule  of  law,  and  that  is,  if  the  testimony  is  such 
that  the  minds  of  reasonable  men  might  differ  as  to  whether 
a  party  had  been  guilty  of  negligence  or  not,  then  it  is  im- 
proper for  the  court  to  interfere,  but  the  question  should  be 
submitted  to  the  jury,  and  so  when  it  is  a  question  that 
reasonable  minds  might  differ  upon  as  to  whether  an  ordi- 
narily prudent  man  would  be  excused  from  looking  and 
listening,  that  question  should  be  submitted  to  the  jury  and 
should  not  be  determined  by  the  court. 

If  there  are  no  circumstances  which  would  excuse  a  per- 
son of  ordinary  care  and  prudence  from  looking  and  listen- 
ing, then  if  it  appears  that  he  did  not  look  and  listen,  if  it 
was  practicable  to  do  so,  his  negligence  becomes  a  matter 
of  law  under  the  authorities  of  this  state. 

The  plaintiff,  according  to  his  own  testimony,  had  been 
out  some  distance  from  the  village   of   Woodside   on    this 
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Sunday,  and  along  towards  evening  when  it  was  growing 
perhaps  a  little  dusk,  reached  the  village  of  Woodside. 
There  is  an  allegation  in  the  petition  which  might  be  ma- 
terial, that  the  headlight  on  the  engine  was  not  of  sufficient 
strength  to. throw  a  light  as  far  ahead  as  it  shonld  have  been 
thrown,  bat  nothing  seems  to  have  been  made  of  this  on  the 
trial  of  the  case,  nor  here.  That  there  was  a  headlight  on 
the  engine  does  not  seem  to  be  disputed,  and  it  was  light 
enonght  at  this  time  to  see  a  train  of  cars  without  a  light, 
for  a  qnmber  of  witnesses  were  called  who  were  about 
there,  and  no  one  testified  that  it  had  grown  so  dark  but 
that  a  train  of  cars  could  be  seen  readily. 

Plaintiff  had  been  out  in  the  afternoon  looking  after  his 
oil  wells,  and  was  returning  home.  He  was  thoroughly 
familiar  with  this  crossing,  as  his  own  testimony  shows.  He 
had  crossed  it  for  a  year  prior  to  the  accident  every  day  or 
every  alternate  day,  and  was  thoroughly  aware  of  the  fact 
that  he  was  approaching  a  railroad  crossing.  There  is  an 
allegation  in  the  petition  that  there  was  no  warning  sign  at 
this  crossing,  but  nothing  seems  to  have  been  made  of  that, 
and  that  would  not  be  material  in  any  event, as  plaintiff  was 
fully  aware  of  the  fact  that  he  was  approaching  this  cross- 
ing. 

It  was  about  five  o'clock,  he  came  from  the  west  and 
waa  therefore  driving  east,  and  the  train  which 
struck  him  came  from  the  north.  He  was  driving  along 
the  main  street  of  the  village  of  Woodside  upon  which 
there  were  some  houses,  and  some  photographs  were  intro- 
duced in  evidence  to  show  that.  The  houses  were  not 
built  closely  together,  but  were  some  distance  apart.  There 
was  also  a  store  on  this  street  about  two  hundred  and  fifty 
feet  from  the  railroad  crossing,  and  plaintiff  was  asked  this 
question:  ''State  whether  you  stopped  along  that  street 
anywhere;"  and  he  answered  that  he  did  about  two  hundred 
and  fifty  feet  from  the  crossing.  He  says  he  stopped  for 
the  purpose  of  fixing  a  tug  on  his  harness  that  had  become 
unfastened.  Somewhere  in  the  record  it  is  shown  that  he 
stopped  about  in  front  of  the  store.  After  he  had  repaired 
bis  harness  he  got  into  the  buggy  and  drove  across  the 
track.  HcT  was  asked  to  state  what  he  did  at  the  time  he 
got  outof  the  buggy,  and  he  says:  ''I  listened,  but  I  did  not 
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hear  any  train,  but  I  could  not  see  anythiog  on  accoant  of 
them  honaes;  I  looked  so  far  as  I  coald  aee. "  That  is  to 
say,  he  could  not  see,  where  he  was  at  that  time,  two  hundred 
and  fifty  feet  from  the  track,  on  account  of  these  houses. 
He  could  not  see  the  train  if  he  was  looking,  with  a  house 
between  him  and  the  railroad  track.  The  photographs 
show  that  there  was  a  considerable  space  between  the 
houses.  The  undisputed  testimony  discloses  that  for  a  dis- 
tance of  one  hundred  and  eighty  five  feet  there  were  no 
houses;  between  the  last  house  and  the  railroad  crossing  it 
was  one  hundred  and  eighty- five  feet;  there  was  in  this 
space  a  stave  shed  about  eighteen  feet  wide  and  a  hundred 
and  thirty  feet  long  and  it  had  at  that  time  at  the  end  to- 
ward the  crossing  about  a  carload  of  staves  that  obscured 
the  view  for  a  very  short  distance,  that  is,  the  staves  did; 
the  stave  shed  was  entirely  open  from  the  ground  to  the 
roof,  leaving  a  space  to  see  the  cars  through. 

The  plaintiff  testified:  ^'I  drove  on  towards  the  track, 
and  as  my  horse  came  close  to  the  track,  of  course,  I  seen 
the  engine,and  my  horse  commenced  jumping,  and  I  could 
not  hold  him,  and  he  went  up  and  down,  and  my  buggy 
got  struck  by  the  engine. 

"Q.  How  long  a  time  was  it  from  the  time  your  horse 
got  soared  until  you  were  injured?  A.  I  don't  know. 
Not  any  time  at  all. 

Now, it  will  be  observed  by  this  testimony  of  the  plaintiff 
in  the  examination  in  chief,  he  is  asked:  ^'State  what  yon 
did  at  the  time  you  got  out  of  the  buggy,  and  at  any  time 
up  to  the  time  you  crossed  the  railroad  track?"  And  he 
says  ^'I  listened, but  I  could  not  hear  any  train,  but  I  could 
not  see  anything  on  account  of  them  houses.  I  looked  so 
far  as  I  could  see.''  So  it  would  appear  from  his  answer 
that  he  did  not  look  after  he  had  got  beyond  the  houses, 
for  he  says  he  could  not  see  anything  on  account  of  the 
houses.  On  his  cross  examination  hje  testifies  that  he  was 
familiar  with  this  crossing,  and  that  he  had  crossed  it  every 
day  or  so,  and  on  page  seven  of  the  record  he  is  asked  this: 
''Q.  You  stopped  and  got  out  of  the  buggy  to  fix  this  tug 
about  two  hundred  and  fifty  feet  west  of  the  crossing?  A. 
Just  about. 

''Q.  And  when  yon  were  two  hundred  and  fifty  feet  west^ 
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of  the  CTOBsiDg,  the  houses  down  on  these  lots  were  in  yonr 
way  BO  yon  could  not  see?     A.   I  can  not  say  thai 

^'Q.  And  you  looked  as  far  as  you  could  through  those 
houses,  and  then  you  got  in  your  buggy  and  drove  on,  sup- 
posiag  there  was  nothing  coming?  A.  My  horse,  as  I  got 
in  the  bu^gy — my  horse  went  on  a  trot  about  four  or  five 
miles  an  hour,  and  as  I  passed  on  I  looked.  \ 

'*Q.  Tou  trotted  up  to  the  crossing  on  a  slow  trot?  A. 
7e8,  four  or  five  miles  an  hour.  As  I  got  about — well  past 
the  store,  I  looked  out  the  buggy  and  I  did  not  see  no  train. 
It  was  getting  dusk  and  it  was  cloudy,  and  as  I  drove  on 
towards  the  track,  you  know,  I  don't  know  how  many  feet 
I  was,  there  came  the  train,  and  then  my  horse  commenced 
jamping  and  getting  scared  with  the  steam,  audi  could  not 
hold  him.*'     He  says  his  horse  was  not  a  spirited  horse. 

"Q.  Where  you  stopped  was  in  front  of  the  store?  A. 
A  little  bit  further  back  to  the  west. 

''Q.  Then  when  you  got  in  your  buggy, your  horse  started 
without  your  telling  him  to  start,  and  you  went  on  a  trot  of 
four  or  five  miles  an  hour  rifs^ht  along?  A.  Yes,  I  started 
the  horse  up  again  when  I  got  in  the  buggy. '* 

He  was  riding  in  a  top  buggy  with  curtains  on  the  sides, 
and, as  appears  fmm  his  testimony, after  he  got  in  the  buggy 
his  horse  started  on  a  trot  at  the  rate  of  four  or  five  mil^s  an 
hour. 

This  testimony  is  susceptible  of  an  interpretation  and  oon- 
atruction  that  he  did  not  look  after  he  got  beyond  the  last 
house. 

One  or  two  of  his  answers  would  indicate  that  be  might 
have  done  so,  but  his  testimony  on  that  point  is  someiphat  in- 
definite; but  it  would  be  fair  to  conclude  that  he  meant  to  have 
it  understood  that  after  he  got  out  from  behind  the  houses 
be  looked  and  did  not  see  the  train.  There  is  another  prin- 
ciple of  law  which  has  been  laid  down  by  our  supreme  court, 
and  that  is,  that  although  a  party  testifies  that  he  looked 
and  listened,  if  the  circumstances  are  such  that  by  looking 
and  listening  in  the  exercise  of  ordinary  care  be  must  have 
Been  and  heard  an  approaching  train,  he  will  be  held  guilty 
of  negligence  as  a  matter  of  law,  notwithstanding  his  testi- 
mony that  he  looked  and  listened. 
ooFnuoBT,  1900.  sr  oabl  e^  iaui. 
▼OL.  20—93 
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It  doei  Dot  avail  a  man  to  teatifj  that  be  looked  aod  litt* 
ened  for  an  approacbing  traio  when  it  is  clear  that  if  be  had 
looked  and  listened  and  eierciaed  oidiuary  care  be  maat 
have  seen  tbn  train  or  beard  it  approacbiug,  and  if  tbe  on* 
difipnted  facts  show  tbat  if  a  partj  bad  loolied  and  listened 
wiib  ordinary  care  be  mast  bave  become  aware  of  tbe  ap- 
proaching train, it  will  be  held  tbat  if  be  did  look  and  littcn, 
he  did  it  so  negligently  tbat  be  himself  was  guilty  of  con- 
tributory negligence, and  therefore  cannot  recover. 

A  witness  by  the  name  of  Murks,  an  engineer  of  the  rail- 
road company, was  pat  upon  tbe  stand  by  tbe  plnintiff  to  ti-s* 
tify  to  a  plHt  ofiPered  in  evidence,  and  be  testified  tbat  be 
made  tbe  plat  and  the  accompanying  measurements  correct- 
ly, and  on  croas-examination  was  asked  some  questions  in 
regard  to  the  distances  that  one  might  see  up  the  track  to 
tbe  north  while  approaching  it  on  Main  street  as  the  plaint- 
iff was  at  the  time  of  tbe  accident,  and  these  distances  are 
indicated  on  the  plat  by  figurea  and  red  lines.  It  is  best  to 
read  from  his  testimony  so  aa  to  get  it  exactly  aa  the  wit- 
ness testifies. 

Q.  Yon  took  all  the  measurements?    A.  Yes,  sir. 

Q.  Do  these  figures  on  tbe  dotted  red  lines  indicate  tbe 
distances  of  the  point  of  view  from  tbe  crossing?  A.  Yes, 
sir. 

*'Q.  This  further  point  of  view  west  of  the  crossing  is  1S6 
feet,  is  it?     A.  Yes,  sir. 

*'Q.  And  tbe  next  one  as  yoa  approach,  is  100  feet? 
A.  Yes,  sir. 

Q.  And  the  next  one  is  52  feet?     A.  Yes,  sir. 

Q.  And  tbe  next  one  is  36  feet?     A.   Yes,  sir. 

Q.  And  tbe  next  one  is  25  feet?     A    Yes,  sir. 

Q.  Now,the  red  line  which  is  drawn  from  the  point  185 
feet  west  of  the  crossing  northward  passes  in  front  of  all 
buildings,  does  it  not?     A.   Yes,  sir. 

**Q.  It  is  west  of  the  stave  abed  and  atock  pena? 
A.  Yes,  sir. 

*'Q.  But  it  passes  between  all  of  the  bouses  and  the  rail- 
road track,  does  it  not?     A.   Yes,  sir. 

*'Q.  Take  the  next  point  of  view, which  is  65  feet  west  of 
tbe  crossing,and  you  can  see  down  the  track  from  that  point 
north,  bow  far?  A.  You  can  aee  to  a  point  two  thousand 
feet.*' 
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So  that  at  one  bandred  and  eighty  6ve  feet  fiom  tbecrors- 
iog  the  plat  eboiva  yoa  can  aeedown  tbe  track  eif^bt  bandred 
and  twenty  fent.  At  eixty-five  feet  from  tbe  croaaiog, accord- 
ing to  tbe  andiapoted  tefitiojony  in  tbe  caae  (ibia  teatimony 
was  not  contradicted  or  dispnted  by  anyore),  yoa  can  see 
down  ttie  track  nearly  a  balf  mile.  Tbere  were  no  boaaes 
between  tbat  point  and  tbe  railroad  track.  Tbere  waa  a  fence, 
bat  it  wa4  not  of  aach  a  beigbt  aa  to  obatract  tbe  vitw  of 
one  aitting  in  a  baggy. 

Til  18  qoeetion  waa  adked  tben: 

**Q.  Ton  can  aee  down  tbe  track  tben  2000  feet? 
A.   Yea,  air. 

'"Q.  And  that  line  paaaea  in  front  of  all  tbe  boaaea,  doea 
it  not?     A.   Tea,  air. 

*'Q.  So  that  tbere  ia  absolotely  nothing  to  obatract  tbe 
Tiew  aloniit  that  line?     A.   Nothing. 

''Q.  Neither  ia  there  anything  to  ohatrnct  the  view  on  the 
6rat  line  commencing  185  feet  from  thecroaaing?     A,  No, 


air'V 


Then  thia  qaeation  waa  asked: 

**Q.  Now  we  will  come  do^n  to  the  point  52  feet  from  Ibe 
croaaing,  and  ia  it  not  trae  tbat  yoa  can  aee  from  that  point 
two  niilea  down  tbe  railroad  track?  A.  It  ia  trae  with  the 
exception  of  the  etavea  that  are  now  piled  there. 

*'Q.   I  am  not  asking  yon  about  now.     From  tbat  point 
yoa  can  aee  down  the  track  two  milea?     A.   Tea,  air. 

*'Q.  With  abaolately  nothing  to  obatract  tbe  TiewY 
A.  Nothing. 

*'Q.  It  cleara  tbe  atave  shed  on  tbe  weat?    A.  Tea,  air. 

**Q.  And  abont  the  atock  pens — where  the  line  croaaea  the 
atock  pena  ia  an  ordinary  fence?     A.   Tea,  air. 

**Q.  Aboat  the  aame  height  of  the  fence  along  tbe  right 
of  way?     A.   Tea,  air. 

''Q.  So  that  yoa  can  look  over  the  top  of  it  if  yoa  were 
merely  atanding  tbere?     A.  Tea,  air. 

*'Q.  And  from  a  baggy  yoa  coald  aee  clear  over? 
A.   Tea,  air. 

**Q.  Now,coming  to  tbe  point  of  view  86  feet  weat  of  the 
croaaingja  it  not  trae  that  yoa  oonld  aee  282  feet  down  the 
railroad  track  witbont  any  obatraction?      A.   Tea,  air. 

*'Q.  Tbat  line  paaaea  east  of  the  atock  pena  and  eaat  of 
tbe  atave  abed?    A.  Tea,  air. 
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'*Q.  So  that  there  is  abaolately  nothiDg  in  the  way  for 
282  feet  down  the  railroad  track?     A.   Tea,   sir. 

*'Q.  And  when  joa  get  on  the  aide  track  which  i8Btill25 
feet  awaj  from  the  croeaiDg,  jou  can  see  without  any  ob- 
atruction  clear  down  two  milea  north?  A.  The  side  track 
is  not  25  feet  away, bat  when  }ou  get  26  feet  away  from  the 
center  of  the  croaeing  of  the  main  track  you  can  see  down 
the  track  two  miles.  It  is  not  immediately  on  the  aide 
track,  but  to  the  west  of  the  side  track. 

^'Q.   Just  west  of  the  side  track  you  can  see   two    miles? 

A.   lea,  sir. 

'*Q.  And  you  can  see  free  of  all  buildings,  sheds  and 
everything?     A.   Yes,  sir. 

'*Q.  Now  state,  if  it  is  not  true  that  a  man  walking  along 
here  on  foot  can  see  the  smoke  stack  of  the  engine  if  he  were 
looking  and  tbe  engine  were  coming,  over  the  top  of  that 
shed?     A*   Yes,  I  believe  he  could. 

'*Q.  And  riding  in  a  buggy, is  there  any  doubt  about  bis 
being  able  to  see  the  smokestack  of  the  engine  over  the  top 
of  ttiat  shed?     A.   No,  sir,  cot  to  my  mind,'* 

On  page  12  this  question  is  asked  him:  "I  thought  yon 
did  not  understand  me.  So  that  it  is  true  from  the  point 
185  feet  west  of  the  crossing  up  to  the  crossing,  there  is  only 
a  space  of  about  ten  feet  where  a  man  could  not  see  an  engine 
coming  down  the  track  if  be  were  looking?" And  be  answered 
"I  think  that  is  tbe  fact  of  the  case." 

This  then,  was  the  uncontradicted  testimony  as  to  tbe  con- 
ditions surrounding  that  crossing  and  the  ability  of  a  person 
to  see  a  train  as  it  approached  from  the  north,  as  be  ap- 
proached the  crossing  from  the  west  as  the  plaintiff  did.  So 
that  it  appears  from  this  testimony  that  for  the  full  distance 
of  one  hundred  and  eighty  j6ve  feet  there  was  an  nnobstroc- 
ted  view  of  this  track  for  the  distance  of  820  feet, a  distance 
far  enough  to  enable  one  to  see  a  train  and  stop  with  saftty. 
Now,  it  was  not  dark  at  this  time.  The  freight  train  was 
running  at  an  ordinary  rate  of  speed;  it  is  not  claimed  that 
it  was  going  faster  than  freight  trains  usually  do;  probably 
going  twelve  or  fifteen  miles  an  hour.  It  was  making  the 
noise  that  trains  of  that  character  usually  make.  It  ^  as  beard 
by  many  people,some  of  whom  were  called  as  witnesses  by  tbe 
plaintiff.     There  were  some  witneases  who  lived  and  were  in 
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theviciaity  of  ibis  crossiDg;  called  as  w]tDe*a8e8  to  testify  in 
regard  to  the  aigoals.  Tbey  testify  tbey  did  Dot  hear  the  sig- 
nals given.  Several  testify  that  the  signala  were  not  given. 
The  plaintiff  testified  he  neither  saw  nor  heard  the  train. 
These  niae  witoessea  to  whom  I  have  referred  all  heard  the 
train.  Some  of  them  saw  it.  Some  of  th«3m  were  in  the 
hoQses  aroand  and  about,  and  heard  this  train.  Another 
was  in  his  boose  lying  on  a  lounge  and  heard  the  train  as  it 
went  by.  His  wife  and  daughter  also  heard  it.  So  that  all 
the  people  near  that  crossing  who  were  called  by  theplaint- 
i£F,  nine  in  number,  heard  this  train  as  it  approached  the 
crossing,  and  testified  they  did  not  hear  any  signals  given. 
The  plaiDtiff,accordiDg  to  bis  own  testimony,  was  going  along 
in  a  top  buggy  with  the  curtains  down.  He  was  not  in  a 
position  to  bear  an  approaching  train, perhaps,  with  himself 
surrounded  by  the  top  of  the  buggy  and  curtains.  He  was 
trotting  along  at  a  four  or  five  mile  gait.  So  far  as  the  evid- 
ence shows,  be  did  not  slacken  the  speed  of  his  horse  until' 
his  buggy  was  finally  struck  by  the  train 

Can  it  be  held  that  the  plaintiff  might  have  looked  and  list- 
ened for  this  approaching  train  and  not  see  or  hear  it?  He 
bad  this  full  one  hundred  and  eighty  five  feet  to  look  for  the 
train.  At  sixty  five  feet  from  the  crossing  be  could 
see  down  the  track  two  thousand  ftet,  and  at  a 
hundred  and  eighty  five  feet  he  could  see  eight  hundred  and 
twenty  feet.  Twenty  five  feet  from  the  crossing  be  could 
see  two  miles,  and  with  this  unobstructed  view  be  testified 
that  he  did  not  see  the  train,  and  although  all  these  persons 
who  were  called  by  him  as  witnesses  testified  they  heard  the 
train,  he  testified  that  he  did  not  hear  it. 

It  seems  to  us  from  this  testimony,  that  this  plaintiff,  as  a 
matter  of  law,  must  be  held  to  have  been  guilty  of  contrib. 
ntory  negligence;  that  if  he  looked  be  must  have  seen  the 
train,  or  if  be  bad  listened  with  ordinary  care  he  must  have 
heard  it.  He  had  abundant  opportunity  to  see  it  and  bear 
it,  and  therefore,  if  he  did  look  and  listen,  and  did  not  see 
it  or  bear  it,  be  must  have  looked  and  listened  in  a  manner 
so  negligent  as  to  be  guiltyof  contributory  negligence.  If 
be  did  not  look  and  listen, then  be  was  clearly  guilty,  under' 
the  law,  of  negligence,  and  can  not  recover. 

The  cases  in  which  this  doctrine  is  laid  down  are  so  fam« 
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ilinr  and  well  kaowo  to  the  professioD  that  it  is  hardlj  worth 
while  to  cite  tbem.  la  coDDection  with  this  tPfitimuDy  two 
or  tbree  caseB  may  be  referred  to  bowever  wbicb  are  in  point. 
One  is  tbe  case  of  tbe  Cleveland,  Columbne,  &  Cincinnati 
Bniiroad  Company  v. Crawford,  Administrator.  24  Obio  St., 
pa^e  631,  tbe  iirat  paragraph  of  tbe  syllabua  of  which  leada 
as  follows: 

^'OrtliQiry  pradence  rf^qalrea  that  a  person  in  tbe  foil 
enjoyment  of  the  facnltiea  of  bearing  and  seeing,  before  at- 
tempting to  pass  over  a  known  railroad  crossing,  sbonld  nse 
them  for  tbe  purpose  of  discovering  and  avoiding  danger  from 
an  approaching  train;  and  tbe  omission  to  do  so,  wiibont  a 
reasonable  excuse  tberefor,  is  negligence,  and  will  defeat  an 
action  by  such  person  for  an  injury  to  which  such  negligence 
contributed.*' 

It  might  be  excused  if  the  circumstanoes  were  such  that 
it  would  be  reasonably  excusable  not  to  look  and  listen;  tha 
anpreme  couit  say  that  might  excuse  his  failure  to  look  and 
listen;  but  in  this  case  there  is  absolutely  nothing  to  excnea 
the  plaintitf  from  looking  and  listening.  He  knew  he  waa 
approaching  a  railroad  crossing;  he  was  perfectly  familiar 
with  it  and  thongbt  of  it,  and  at  the  time  be  had  an  uDob- 
Btructed  view  for  one  hundred  and  eighty  five  feet  from  tha 
ciofising. 

There  appears  to  he  absolutely  nothing  to  excuae  bim 
from  complying  with  tbe  rule  laid  down  by  this  case  and 
the  other  autboritiea  in  this  state. 

In  the  case  of  the  C.  C.  C.  &  I.  R.  R.  Co.  v.  Elliott,  28 
Obio  St.  page  840,  the  second  paragraph  of  the  eyllabua 
reads: 

*'The  omission  to  ring  the  hell  or  sound  the  wliif>tle  at 
public  cro6f>ing8  is  not  of  iinelf  sufficient  ground  to  authorize 
a  recovery,  if  the  parly,  no^witbatanding  aucb  omiFsion, 
miii^bt,  by  the  exerciae  of  ordinary  care,  have  avoided  tha 
accident.'' 

And  tbe  last  paragraph  of  the  syllahua  reads: 

*'It  is  the  duty  of  a  traveller  upon  the  highway, when  ap- 
proaching a  railroad  crossing,  to  make  upe  of  bis  sensfa  to 
ascertain  if  there  is  a  train  in  the  vi(?inity;  and  if,  when  in 
full  possession  of  his  facuhiea.  he  fajla  to  see  or  hear  any- 
thing, when  a  prudent  man,  exerciaing   hia  eyea  and   eaia 
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vith  ordinarj  care,  would  have  discovered  a  train  Id  dose 
proxiQiitj,  aud  be  is  thereby  iujaied,  he  ia  gnilty  of  each 
nt^gligeuce  aa  will  preveut  a  recovery. '' 

The  language  of  that  paragraph  of  the  ejllabna  will  be 
noticed : 

**If,  when  in  full  poBsession  of  hia  facuUiea,  he  felle  to 
aee  or  hear  anything,  when  a  prudent  man,  exercising  bis 
eyea  and  ears  with  ordinary  care, would  have  diecoveied  a 
train  In  close  proximity,  and  he  ia  thereby  injured,  be  is 
guilty  of  negligence.'*  Although,  he  says,  be  did  look  and 
listen. 

lu  the  case  of  the  Pennsylvania  Co.  v.  Rathgeb  in  82 
Ohio  8t.  page  66,  this  rule  is  laid  down  again,  and  the  su- 
preme court  say  on  page  72  of  its  opinion: 

*'  We  think  the  law  must  now  be  considered  as  well  settled, 
that  the  traveler  approaching  a  crossing  must  be  upon  the 
lookout  for  danger.  Ordinary  care  requires  that  be  must 
look  and  listen  to  see  if  a  train  is  in  the  vicinity,  and  if  be 
fails  in  this,  it  is  not  merely  evi'ience  of  negligence  to  be 
considered  by  the  jury,  it  is  itself  such  negligence  as  will 
prevent  a  recovery.** 

And  on  pA((e  73  in  the  opinion,  the  court  say: 

**Being  able  to  see  therefore,  and  the  opportunity  of  see- 
ing being  presented,  bis  failure  to  discover  or  to  be  aware 
of  the  approaching  cars,  we  think,  was  not  only  evidence  of 
negligence,  but  negligence  itself,  and  suflScient  to  justify  a 
verdict  againpi;  him." 

To  hold  that  the  piaintifip  in  this  case  was  entitled  to  have 
this  question  submitted  to  the  jury  under  the  undisputed 
facts,  it  seems  to  us  would  bp  to  hold  directly  contrary  to 
the  law  AS  laid  down  by  the  supreme  court  in  this  state. 

The  court,  in  our  judgment,  under  this  testimony,  was 
required  by  the  law  to  do  exactly  what  was  done;  i.  e.  direct 
a  vf'Tdict  for  the  defendant. 

The  evidence  was  clear  and  undisputed  that  the  plaintiff 
might  have  seen  this  train  in  time  to  avoid  injury. 

The  fact  that  he  testified  he  looked  frrm  time  to  time  as  he 
does  testify  in  rather  an  indefinite  way, is  not  su£5cient  under 
the  law  of  this  state  to  reqnire  a  submission  of  the  question 
to  the  jury.  The  evidence  is  uncontroverted  and  clear  that  be 
bad  abundant  opportunity  to  see  and  bear  this  train.     If  be 
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bad  looked  with  proper  care  he  must  have  aeeii  it,  or,  if  he 
bad  lifitened,  he  muet  have  haard  it, and  the  coDclueioD,  as  a 
matter  of  law  is,  that  be  either  did  not  look  or  listeD  and 
therefore  can  Dot  recover,  or,  if  he  did  look  and  lieteD,  he 
waa  80  carelefifl  and  Degligent  that  he  must  be  deemed  guilty 
of  negligence  as  a  matter  of  law. 

For  these  reasons  the  judgment  of  the  court  of  common 
pleas  will  be  affirmed. 

James  &  Beversiock,  for  PlaintiiBF. 

James  O.  Troup,  for  Defendant. 


Sixth  Circuit— Lucas  Co.,  O.,  Circuit    Court — Jaouary  lerm,  1900. 

Before  Haynes,  Farker  and  Hull,  JJ. 

THE  TOLEDO  REAL    ESTATE  &  INVESTMENT    CO.  v.  LES- 
TER PUTNEY,  a  minor    under    the    ago  of  three    years,  by  his 
next  friend.  MILTON  D.  PUTNEY. 

Landlord  &  Tenant — Common  passage-way  for  use  of  several  ten- 
ij^nU^ Possession  of  landlord^ Duty  to  keep  in  repair — 
(1).  A  landlord  is  charged  with  the  duty  of  keeping  in  repair, 
and  free  from  danger,  a  common  passage-way  for  a  number 
of  his  tenants,  where  he  has  control  of  the  passage-¥^ay 
subject  only  to  the  tenants*  right  to  use  the  same  as  a  pass- 
age-way. 

Same  —Common  Passage  way  for  tenants  of  adjoining  houses  &e- 
-longing  to  different  owners— Injury  to  child  of  tenant  of  one    owner 

<Qn  premises  of  other  owners- Liability  of  latter — 

(2).  The  second  floor  of  a  block  of  eleven  buildings  opened  in 
the  rear  upon  a  gallery  extending  the  entire  length  of  the 
block  which  was  owned  by  two  parties,  five  of  the  build- 
ings belonging  to  one  party  And  six  to  the  other.  Along 
the  gallery  extending  along  the  whole  block  ran  a  balus- 
-  trade  or  railing,  which  on  the  -tide  of  one  owner  was  defec- 
tive, and  the  child  of  a  tenant  of  the  other  owner  fell 
through  the  opening  caused  by  such  defect  in  the  balus- 
ttade  and  was  injured.  An  action  was  commenced  against 
snch  owner  of  the  other  part  of  the  buildings  for  damages 
for  such  injury.  The  trial  court  instructed  the  jury  that: 
"If  the  passage-way  wa?  freely  and  habitually  used  by  th« 
occupants  of  the  adjoining  building  in  passing  to  and  from 
their  apartments,and  this  was  known  to  the  defendant  and 
acquiesced  in  by  the  defendant,  then  it  was  the  duty  of  the 
defendant  to  use  ordinary  care  to  keep  said  nassage-way  in 
a  sate  condition  for  use  by  the  children  of  f^uch  adjoining 
tenantB,if  be  knew  or  had  reason  to  expect  that  such  cbild^ 
ren  would  pa^s  along  this  passage-way  or  use  it  for  any 
purpose.  But  if  the  defendant,  in  good  faith,  through  his 
agent,  endeavored  to  keep  such  passage-way  closed  against 
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the  occupants  of  the  adjoining  building,  and  if  by  the  erec- 
tion and  maintenauoe  of  a  suitable  gate  or  otherwise  it 
gave  notice  to  said  adjoining  occupants  that  they  would 
not  be  permitted  to  use  such  passage-way,  then  he  would 
not  be  regarded  as  acquiescing  in  tne  use  of  such  passage 
wa^  by  the  adjoining  ocoupants,and  he  would  not  be  liable 
for  injuries  sustained  in  such  passage  way  by  the  occupants 
of  the  adjoining  building,  although  at  times  the  gate, 
through  the  acts  of  other  parties,  was  unfastened  and 
opened,  and  thereby  the  adjoining  occupants  were  enabled 
to  and  did  pass  upon  such  passage  way^'.  Held:  a  oorreoft 
statement  of  the  law. 

Verdici  against  weight  of  evidence—When  to  be  Bet  aside — 
(8).  A  verdict  will. not  be  set  aside  by  a  reviewing  court,  as 
against  the  weight  of  the  evidence,  unless  the  same  (or 
finding  of  fact  if  the  jury  be  waivsd)  is  so  clearly  unsup- 
ported by  the  weight  of  the  evidence  as  to  indicate  some 
misapprehension,  or  mistake,  or  bias  on  the  part  of  the 
jury,  or  a  willful  disregard  of  duty. 


Error  to  the  Oonrt  of  Common  Pleas  of  Lacas  county. 

Hull,  J. 

This  action  comes  into  this  court  on  a  petition  in  error. 
The  plaintiff  below,  Lester  Putney,  a  minor  under  the  ag« 
of  three  years,  brought  an  action  in  the  court  of  common 
pleas  against  the  Toledo  Real  Estate  &  Investment  Com- 
pany, the  plaintiff  in  error,  to  recover  damages  which  he 
claimed  he  had  sustained  on  account  of  the  negligence  of 
the  plaintiff  in  error,  the  defendant  below. 

On  Monroe  street  in  the  city  of  Toledo,  between  the 
streets  of  Michigan  and  Ontario,  is  a  block  of  buildings  ex- 
tending the  entire  length  between  those  two  streets.  About 
one-half  of  this  block,  the  west  half,  was  owned  at  the  time 
complained  of  by  Mr.  Libby,  and  the  east  half,  that  is  the 
side  towards  Ontario  street,  was  owned  by  the  plaintiff  in 
error.  The  ground  floor  of  this  block  was  used  for  stores 
and  business  purposes.  The  second  floor  was  used  for  resi- 
dence purposes,  and  in  the  entire  building,  at  the  time  of 
the  injury  complained  of,  April  1,  1898,  there  lived  eleven 
families:  six  in  that  part  of  the  building  owned  by  the 
plaintiff  in  error,and  five  in  the  part  owned  by  Mr.  Libby. 
There  was  a  front  entrance  to  this  floor,  and  at  the  rear, 
extending  the  whole  length  of  the  building, was  a  gallery  or 
platform,  at  the  outer  edge  of  which  was  a  walk  or  passage 
about  three  feet  wide;  am]  leading  up  to  this  gallery.  From 
the  rear  there  were  two  flights  of  stairs,  one  on  the   Libby 
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Bide  and  one  ou  the  utber  aide,  and  there  was  on  the  Mich- 
igan street  and  alcio  od  the  Outario  street  eud  a  flight  o( 
stairs  for  those  coining  into  the  building  fiom  the  street. 
At  the  outside  of  tbi^i  walk  was  a  fence  or  balustrade,  con- 
sisting of  a  rail  ou  the  top,  and  pickets  or  bannisters  going 
up  and  down,  and  another  rail  on  the  bottom. 

Plaintiff  alleged  in  his  petition  that  he  resided  with  bis 
parents  on  the  Litjby  side  of  this  building,  that  is,  the  side 
towards  Michigan  street,  with  his  fathei;  that  this  wa|k  or 
passage  waj  was  used  by  all  of  the  tenants  in  common  as  a 
place  of  entrance,  a  place  for  the  tenants  to  go  back  and 
forth,  and  for  persons  delivering  goods  there  of  varioiTs 
kinds — ice  men,  *  utchers,  grocers,  etc.,  and  that  the  ten- 
ants and  their  children  were  in  the  babit  of  going  back  and 
forth  upon  the  walk,  and  that  the  children  were  in  the 
babit  of  plnying  there  at  will,  to  the  knowledge  of  defend- 
ant and  with  its  permission.  And  the  plaintilT  alleges  that 
the  defendant, negligently,  had  permitted  two  of  the  pickets 
of  this  fence,  on  the  part  of  the  building  owned  by  the 
Toledo  Real  Estate  &  Investment  Company,  to  be  broken 
out  of  the  fence,  and  negligently  permitted  them  to  remain 
out,  so  as  to  make  an  opening  in  the  fence  or  railing  large 
enough  for  a  child  to  go  through:  and  the  plaintiff  claimed 
that  on  the  let  day  of  April,  18U8.  while  on  this  walk 
whioh  ran  along  the  part  of  the  building  owned  by  the  de- 
fendant, he  fell  throngh  this  opening  to  the  ground  and 
was  injured,  for  which  he  asks  damages. 

The  defendant  in  its  answer  admits  that  it  is  the  owner, 
by  lease,  of  that  part  of  the  building  w^here  the  plaintiff 
belnw  fell;  denies  that  the  tenants  in  the  Libby  part  of  the 
building  where  the  plaintiff  lived  and  other  children  were 
permitted  by  the  defendant  to  come  upon  his  premises  and 
use  that  part  of  the  walk  or  platform,  but  claims  that  the 
defendant,  the  plaintiff  in  error,  had  constructed  a  partition 
or  gate  between  the  two  parts  of  the  hnilding  or  block,  for 
the  purpose  of  keeping  the  tenants  who  lived  in  the  other 
part  off  of  plaintiff  in  error's  premises,  and  denied  that  it 
owed  any  duty  to  plaintiff  to  exercise  anj  care  in  taking  care 
of  this  walk  or  railing  at  the  place  where  the  plaintiff  was 
injured. 

Tliese,  in  subataDce,  were  the  issuea  of  fact  between  the 
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parties.  Tbe  case  was  tried  lu  I  be  conrt  of  coirmor  pleas 
to  a  jury, and  a  irerdict  was  retarn^d  iu  favor  of  tbe  plaiiiti£F 
for  S5()0.  A  motion  for  a  new  trial  was  filed,  upon  ibe 
ground  tbnt  tbe  verdict  was  af^ainst  tbe  w^igbt  of  tbe  evi- 
den  e  and  contrary  to  law.  and  for  certain  alleged  errors 
occurring  at  tbe  trial.  Tbia  motion  was  uverialed  and 
judgment  entered  by  tbe  court  of  common  pleas.  To  re- 
verse that  judgment  error  ia  prosecuted  bere. 

Tbe  only  errors  complained  of  bere,  are:  tbat  tbe  verdict 
la  not  sustained  by  suflBcient  evidence,  and  is  contrary  to 
tbe  weight  of  the  evidence,  and  is  contrary  to  law. 

There  were  no  exceptiona  by  tbe  defendant  below  to  tbe 
charge  of  the  conrt.  In  coni>idfring  tbe  question,  however, 
whether  the  verdict  is  contrary  to  law,  it  ia  necessary  to 
consider  the  way  in  which  tbe  case  was  submitted  to  tbe 
jury  by  the  court  of  common  pless.  Judge  Pug^ley 
charged  tbe  jury  tbat  the  defendant  was  not  liable  to  tbe 
plaintiff  unlees  tbey  found  first  tbat  tbe  defendsnt  below 
was  in  possession  of  or  had  control  over  tbe  walk  in  ques- 
tion, and  said  to  the  jury:  tbat  if  tbe  defendant  did  net 
retain  possession  or  control  of  this  passf^ge  way,  then  it- 
owed  no  dnty  to  the  plaintiiF;  and  instructed  the  jury  that 
that  waa  the  first  question  for  them  to  consider,  and  if  tbey 
found  that  it  did  not  have  possession  of  this  walk, or  control 
over  it,  they  need  go  no  further,  for  the  defendant  would 
then  be  entitled  to  a  verdict.  The  conrt  further  inatrncted 
the  jury  that  if  they  found  tbat  the  defendant  did  retain 
possession  and  control  of  the  passage  wajy  that  they  would 
inquire  whether  the  defendant  knowingly  permitted  the 
occupants  of  the  adjoining  building  to  use  puch  passage  way 
in  paasing  to  and  from  their  apartments;  and  alao  whether 
the  defendant  knew  that  there  were  yourg  children  in  the 
families  of  snch  adjoining  occupante.  Ard  the  court  said 
to  the  jury:  **If  the  passage  way  was  frec-ly  and  habitually 
used  hj  the  occupants  of  the  adjoinirg  buildirg  in  passing 
to  and  from  their  apartments,  and  this  was  known  to  the 
defendant,  and  acqniepced  in  by  the  defendant.  thfD  it  was 
the  dnty  of  the  defendant  to  use  ordinary  care  to  keep  said 
passage  way  in  a  Fsfe  condition  for  UFe  hy  tie  children  of 
snch  adjoining  tenants,  if  it  knew  or  had  reason  to  excf pt 
tbat  such  children  would  pass  along  this  passsge  way  or  use 
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it  for  any  parpoee.  But  if,  od  tbe  other  hand,  the  defeod- 
ant,  la  good  faith,  through  ita  ageut,  endeavored  to  keep 
fluch  passage  way  closed  against  the  occupants  of  the  ad- 
joining building,  and  if  by  the  erection  and  maintenance  of 
a  suitable  gate  or  otherwise  it  gave  notice  to  said  adjoining 
occupants  that  they  would  not  be  permitted  to  use  such 
passage  way,  then  it  would  not  be  regarded  as  acquiescing 
in  the  use  of  such  passage  way  by  the  adjoining  occupants, 
and  it  would  not  be  liable  for  injuries  sustained  in  such 
passage  way  by  the  occupants  of  the  adjoining  building, 
although  at  tines  the  gate,  through  the  acts  of  other  par- 
ties, was  unfastened  and  opened,  and  thereby  the  adjoining 
occupants  were  enabled  to  and  did  pass  upon  such  passage 
way." 

The  court  further  said  to  the  jury:  '"In  short,  to  pot  it 
in  another  form,  the  defendant  owed  no  duty  to  the  plaintiff 
to  protect  him  against  injury  while  upon  the  defendant's 
passage  way  unless  the  plaintiff  was  invited  by  tbe  defend- 
ant to  go  there  upon  this  passage  way,  either  expressly  or 
impliedly.  Now,  what  do  you  6nd  from  the  evidence  in  tbe 
case?  Was  there  an  express  invitation  on  tbe  part  of  the 
defendant  to  tbe  plaintiff,  the  boy,  to  come  upon  that  pass- 
age way,  or  was  there  an  implied  invitation?  It  is  not 
claimed  that  there  was  an  express  invitation,  so  that  tbe 
only  question  in  that  connection  that  you  will  have  to  deal 
with  is,  was  there  an  implied  invitation?  To  warrant  yoQ 
in  Bnding  that  there  was  an  implied  invitation,  it  must  be 
shown  by  a  preponderance  of  the  evidence  that  without  any 
objection  or  hindrance  tbe  defendant  knowingly  permitted 
the  adjoining  occupants,  including  the  children  of  their 
families,  to  habitually  use  sucb  passage  way  in  going  to 
and  from  their  apartments. "  The  court  instructed  tbe  jury 
npon  the  subject  of  negligence  and  tbe  rules  that  should 
guide  them  in  case  they  found  that  defendant  owed  a  duty 
to  the  plaintiff}  that  if  they  found  these  facts  to  be  true^ 
that  the  defendant  was  then  bound  to  use  ordinary  care 
towards  the  plaintiff  in  taking  care  of  this  passage  way,  and 
submitted  the  question  to  the  jury,  if  tbey  found  those 
facts  to  be  true,  whether  or  not  the  defendant  did  use  ordi- 
nary care. 

From  tbe  reading  of  this  charge  we  learn  what  facta   the 
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JDry  must  have  foand  in  order  to  return  a  verdict  in  -favor 
of  the  plaintiff.  Upon  an  examination  of  the  authorities,  we 
are  of  the  opinion  that  the  instructions  of  the  court  to  the 
jury  were  correct — under  all  the  circumstances  uf  the  case. 

As  has  been  stated,  this  block  was  occupied  bj  eleven, 
families  at  the  time  of  the  accident:  six  of  them  lived  on 
the  side  owned  by  the  Investment  Company.  These  familiea 
occupied  apartments  which  opened  at  the  rear  upon  this 
gallery.  Each  one  had  a  sort  of  a  porch  or  individual 
entry  way  which  came  out  to  the  passage  way  or  walk, 
which  porch  was  under  control  of  each  family;  but  it  is 
clear  from  the  evidence  that  they  used  the  walk  in  common; 
they  reached  tbeir  own  doors  by  passing  over  this  walk,  and 
goods  of  all  kinds  were  delivered  at  their  houses  by  passing 
over  the  walk.  It  is  also  clear,  as  it  seems  to  us,  from  the 
evidence,  that  the  landlord  retained  possession  of  and  con- 
trol over  this  walk,  and,  so  far  as  it  was  repaired,  the  land- 
lord, through  its  agent,  Mr.  Balmer,  repaired  it.  The 
tenants  were  prohibited  from  closing  up  the  passage  way 
or  walk  by  barriers,  gates  or  otherwise;  it  was,  in  short, 
owned  and  controlled  by  the  landlord  and  in  its  possession, 
the  tenants  using  it  in  common  and  being  permitted  to  use 
it  for  the  purposes  that  I  have  stated.  The  question  was 
submitted  to  the  jury  by  the  court  under  the  evidence  in 
the  case  whether  it  was  under  the  possession  or  control  of 
the  landlord,  and  the  jury  were  told  if  they  did  not  find 
that  to  be  the  fact,  there  could  be  no  recovery  in  the  case. 

The  cases  of  Burdick  v.  Cbeadle,  26  Ohio  St.,  893;  and 
Shindlebeck  V.  Moon,  82  Ohio  St.,  264,  have  been  cited 
by  counsel  for  the  plaintiff  in  error  as  applicable  to  this 
case.  But,  in  those  casefi,the  tenant  himself  bad  possession 
of  and  control  over  the  property.  They  were  not  cases 
where  the  landlord  had  retained  possession  of  the  premises 
and  where  he  exercised  control  over  them  as  he  saw  fit,  as 
the  landlord  had  in  this  case,  and  the  supreme  court  recog- 
nized the  principle  in  those  two  cases  that  I  have  suggested: 
that  where  the  landlord  is  in  possession  of  the  premises  or 
of  a  portion  of  them,  and  exercised  control  over  them,  be  is 
liable  for  negligence  as  the  general  owner  of  such  property 
refifardless  of  the  lease;  and  the  court  say  in  Burdick  v. 
Cbeadle,  supra,  at  page  896,  after  discussing  the  maxim: 
sio  ntere  tno  nt  alienam  non  laedas: 
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*'Tbi9  priociple  ordioarily  applies  onlj  to  persoDa  in 
poaaeBsioQ,  aod  having  cootrol  of  the  property,  either  as 
oviraera  or  tenaots.  But  in  case  a  laodlord  undertakes  with 
hia  tenant  to  keep  the  premiaea  in  repair,  having  thua  re- 
^served  the  control  to  the  extent  neceaaary  for  making  re- 
piira.  hia  duty  to  the  public  in  relation  to  the  property  ia 
Dot  afifncted  by  the  leaae,  and  he  remaina  reapoDsible,  under 
the  doctrine  of  the  above  maxim,  for  defecta  ariaing  from 
the  want  of  repafra  during  the  continuance  of  the  lease." 

And  on  page  891  the  court  say: 

*'The  general  rule  of  law  undoubtedly  ia,  that  peraona 
who. claim  damages  on  the  account  that  they  were  invited 
into  a  dangerona  place,  in  which  they  received  injuries, 
muat  eeek  their  remedy  againat  the  person  who  invited 
them.  There  ia  nothing  in  the  relation  of  landlord  and 
tenant  which  changea  this  rule/' 

&nd  in  thecaae  of  Shindlebeck  v.  Moon,  anpra,  the  firct 
paragraph  of  the  syllabua  ia  as  followa: 

**A  landlord  who  haa  demiaed  property,  parting  with 
poaaeasion  and  control  thereof  to  a  tenant  in  occupation,  is 
not  responaible  foi  injuries  ariaing  from  a  defective  condition 
of  such  premises,  when  that  defect  arises  during  the  con- 
tinuance cf  the  lea^e." 

And  on  pa^e  267,  the  court  say: 

'^Ihe  principle  which  runs  through  cases,  determining 
the  responsibility  of  the  one  or  the  other,  may  be  thus  de- 
fined: Whoever  had  control  of  the  premiaes  at  the  time 
the  cause  of  injury  originated,  that  peraon  is  liable  in  dum- 
agea,  which  aimplj  meana  that  the  party  in  fault  must  re- 
spond." 

And  on  page  275  the  court  say — after  diecuesing  the 
case  of  Burdick  v.  Cbeadle,  supra,  and  other  cases: 

*'Tbe  rule,  therefore,  deducible  from  the  authorities,  and 
which  ia  applicable  to  the  caae  in  hand,  ia  this:  A  landlord 
who  ia  out  of  poaaeasion  of  the  premiaes  by  virtue  of  a  de- 
mise, and  who  haa  no  control  over  them;  who  would  not 
have  the  right  to  enter  therein,  even  to  make  repsirn,  with- 
out hia  tennnt'a  conaent,  ia  not  liable  for  accidents  occa- 
sioned by  the  fact  that  the  property  is  temporarily  ont  of 
repair.'*  ^'"~-..  ""'..^'  ^ 

So  that  under  these  two  well  known  Ohio  cases,  the  court 
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wee  fnl^7  JQeti6ed  in  eaylng  to  the  jnry  that  if  tbey  found 
tbat  the  defendant  was  iu  poaaession  of  tbia  property  and  fz« 
erciaing  control  over  it,  tbat  tbeu  defendant  might  be  liable 
for  negligence  lu  tbe  UEe  of  the  propetty,  in  not  keeping  it 
in  repair,  altbongh  tbe  premiaea  abniting  upon  Ibia  walk 
were  leaaed  to  varioua  peiaona,  and  altbougb  tbia  walk  waa 
need  in  common  by  tbe  teuautd  for  tbeir  convenience,  tbe 
poaaeaaion  and  control  of  it  being  reaerved  in  tbe  landlord. 

In  129  Maaa  ,  25,  at  page  153,  tbe  court  eay: 

**Tbere  iff  no  im|)lied  warranty  in  tbe  letting  of  a  bouae 
tbat  it  18  aafe  and  tirm  for  babitalion.  A  leaae  doea  not 
imply  any  particular  atate  of  tbe  property  let,  or  I  hat  it 
aball  continue  fit  for  the  purpoaea  for  which  it  ia  let;  nnleaa 
otberwiDe  atipnJated,  the  tenant  takea  the  premiaea  aa  they 
are.  and  muat  pay  the  rent  for  tbe  term.  But  tbia  rule  ap- 
pliea  only  to  premiaea  whicb,  by  the  terma  of  the  lease,  have 
paaaed  out  of  the  control  of  tbe  landlord  iuto  the  ezcluaive 
poaaeaaion  of  tbe  tenant.  Where  a  portion  of  a  buildirg  ia 
let,  and  tbe  tenant  baa  rigbta  of  paaaage  way  over  ftaircaaea 
and  entriea  in  common  with  tbe  lindlord  and  the  other 
tenanta,. there  ia  no  fuch  leaaing  aa  will  exonerate  tbe  land- 
lord from  all  reaponaihility  for  the  aafe  condition  of  tbat 
portion  of  which  be  atill  retaina  control,  and  which  he  ia 
bound  to  keep  in  repair;  aa  to  auch  portion  he  atill  retaina 
tbe  reaponaibilitiea  of  a  general  owner  to  all  peraona, Includ- 
ing tbe  tenanta  of  bia  building." 

Tbe  euperior  court  of  Cincinnati,  in  Dorae  v.  Fiaber,  19 
Weekly  Law  Bulletin,  page  106,  in  the  firat  paragraph 
of  the  ayllabua  aay: 

**A  landlord  ia  charged  with  the  duty  of  keeping  in  re- 
pair, and  free  from  danger,  a  common  paaaage  way  for  a 
number  of  bia  tenant?,  where  he  baa  control  of  the  paaaage- 
way  aubject  only  to  the  tenanta'  right  to  uae  the  aame  aa  a 
paaaageway." 

And  the  n^eneral  rule  ia  atated  and  authorifiea  cited  in 
Shearman  &  Red  field  on  Negligence,  vol.  2,  aection  710, 
where  tbe  author,  among  other  tbin^zfi.  aaya: 

**And  ao  where  a  building  ia  let  in  fiata  for  officea  or  for 
habitation — the  balla,  entriea,  atair-wa^a,  roof  and  yard  not 
being  demiaed  to  any  tenant  but  uaed  in  common  by  all— - 
tbe  landlord  owea  a  duty  to  the  tenanta,  and  to  thoae  enter- 
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ing  the  premises  to  visit  tfaem,  to  keep  such  undemised 
^parts  io  a  reasonably  safe  state  of  repair." 

So  ttiHt  it  seems  to  us  in  this  case,  if  the  jory  found  the 
landlord  to  be  in  possession  of  and  exercising  control  over 
this  walk,  that  then  the  landlord  would  be  liable,  notwith- 
standing the  lease  and  the  privileges  of  the  tenants  to  use 
the  walk,  as  the  general  owper  of  the  property,  and  bound  to 
use  the  same  degree  of  care,  considering  all  the  circum- 
stances surrounding  the  case. 

The  plaintiff  at  the  time  of  this  injury  was  a  child  a  little 
more  than  two  years  of  age — two  years  and  two  or  three 
months.  The  court  charged  the  jury  that  the  defendant 
would  not  be  liable  unless  it  invited  the  plaintiff,  either  by 
express  or  implied  invitation,  to  come  upon  these  premises; 
that  if  the  plaintiff  in  error,  defendant  below,  undertook  to 
erect  and  maintain  a  partition  between  the  two  parts  of  this 
building,  for  the  purpose  of  keeping  those  who  lived  in  the 
other  part  off  of  his  premiseSjthat  the  Investment  Company 
would  not  be  liable,althuugh  the  gate  was  sometimes  opened 
and  children  got  upon  this  walk,  and  the  plaintiff  was  in 
that  way  injured.  The  case  of  Railroad  Co.  v.  Harriman,  in 
the  45  Ohio  St.,  page  11,  contains  a  very  full  discussion  of 
the  responsibilities  and  liabilities  of  a  property  owner  to- 
wards persons  who  are  permitted  to  use  it  as  a  highway  or 
come  upon  it,  and  especially  of  the  duty  toward  children 
who  are  permitted  to  go  apoit  the  premiseB,or  by  implied  in- 
vitation are  invited  to  use  them  as  a  play-ground.  The 
authorities  in  that  case  are  gathered  together  from  many 
states,  the  court,  at  page  25,  quoting  with  approval  from 
Uransom  v.  Labrot,  81  Ky.  638,  as  follows: 

**Aa  a  general  rule,  the  owner  of  land  may  retain  to  him- 
self the  sole  and  exclusive  use  and  occupation  of  it.  Bat 
its  individual  use  and  enjoyment  are  subject  to  conditions 
and  restrictions  imposed  for  the  public  good,  and  from  a 
reasonable  and  humane  regard  for  the  welfare  and  rights  of 
others.  Hence  a  party  may  be  made  liable  for  the  negligent 
use  of  his  property  whereby  the  person  or  property  of  another 
has  been  injured.  It  is  held  that  a  party  is  guilty  of  neg- 
ligence in  leaving  anything  in  a  public  place  where  he  knows 
it  to  be  probable  that  some  person  will  nn justifiably  set  it 
in  motion  to  the  injury  of  a  third  person. 
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**It  is  a  reaeooable  and  oeceasary  rale, that  a  higher  degree 
of  care  ahoald  be  eserciaed  tovirarda  a  child  iDcapable  of  aa* 
log  diacretioQ  commeoaarate  with  the  perila  of  hia  aitaatioo, 
than  oae  of  mature  age  and  capacity.  HeDce.coDdact  which 
towards  the  general  public  might  be  ap  to  tbe  standard  of 
dae  care,  maj  be  gross  or  wilful  negligence  when  considered 
io  reference  to  children  of  tender  age  and  immature  experi- 
ence. Wbile,  therefore,  the  owner  of  landa  is  not  bound  to 
provide  against  remote  or  improbable  injuries  to  children 
trespassiug  thereon,  there  is  a  class  of  cases  which  hold 
owners  liable  for  injuries  to  children,  although  treapassing 
at  tbe  time,  when  from  the  peculiar  nature  and  open  and  ex- 
poaed  condition  of  the  dangeroua  defect,  or  agent,  the  owner 
should  reasonably  anticipate  such  injury  to  flow  therefrom, 
aa  actually  happened.  In  such  case  the  question  of  negli- 
gence is  for  the  jury.'* 

And  tbe  court,  at  page  27,  quotea  with  approval  from  tbe 
opinion  of  Judge  Oooley,  aa  reported  in  63  Michigan,  607, 
a  followa: 

*'Tba  moving  about  of  the  children  upon  tbe  land  where 
tbey  were  at  liberty  to  go,  while  they  were  nut  actually  em- 
ployed, waa  as  much  an  incident  to  their  being  there,  as  is 
the  loitering  or  playing  of  children  outside  the  travelled 
p^rt  of  the  higbway,  as  tbey  go  upon  it  to  school  or  upon 
erranda.  Cbildren,  wherever  tbey  go,  must  be  expected  to 
act  upon  childish  instincts  and  impulses;  and  others  who 
are  cbargable  with  a  duty  of  care  and  caution  toward  them, 
most  calculate  upon  tbis.and  take  precautions  accordingly.'' 

And  on  the  question  of  an  invitation  to  children,  the 
court  say,  on  page  28: 

^'It  will  be  found  by  an  examination  of  the  cases  in 
which  consideration  is  given  to  tbis  subject,  that  there  is  in 
reality  no  invitation;  and  il  is  implied  from  slight  circum- 
atances,generally  from  tbe  fact  that  cbildren, following  their 
inclinations, go  upon  and  into  exposed  and  frequented  objects 
and  places.'* 

On  this  same  subject  of  the  duty  of  the  owner  of  property 
toward  cbildren,  I  will  cite,  without  reading,  21  Minnesota, 
207,  at  pages  210  and  211;  and  Shearman  &  Redfield  on 
Negligence,  section  70c,  where  the  author  says  that  children 

[ooPTaiaKT,  1900,  bt  qaml  o.  jahv.] 
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■re  not  to  be  put  npon  the  eanie  giound  as  treapaiserajdlera 
and  mere  licensees.  **Tbe  owner  of  land,  where  children 
are  allowed  or  accnstomed  to  plsj,  particularly  if  it  la  nn- 
fenced,  mntt  use  ordinary  care  to  keep  it  in  safe  condition, 
for  they  being  withont  judgment  and  likely  to  be  drawn  by 
childish  curiosity  into  places  of  danger,are  not  tobeclaeaed 
with  trespasfiers,  idlers  snd  mere  licensees.*' 

I  also  cite,  withont  resding,  a  case  in  152  U.  S.,  page  262. 

It  appears  from  these  suthorities,  including  the  case  in 
46  Ohio  St.,  that  it  was  the  duty  of  the  Investment  Com- 
pany, if  these  children, including  plaintiff, were  in  the  habit 
of  playing  upon  this  walk,  and  if  that  fias  known  to  the  In- 
vestment Company,  it  was  its  duty  to  use  such  care  toward 
them  as  the  nature  of  the  case  required;  it  waa  its  duty  to 
consider  the  nature  of  the  children  ^bo  iiere  or  might  be 
placing  upon  that  walk;  their  lack  of  judgment  and  discre- 
tion; to  consider  the  character  and  nature  of  the  walk  itaelf; 
that  it  was  fourteen  feet  from  the  ground;  that,  with  a  rail- 
ing defective  as  tbis  was,  it  would  be  and  was  a  dangerous 
place  for  children  to  play. 

All  these  questions  were  submitted  to  the  jury.  The  jury 
having  found  that  the  defendant  was  in  poeeefsion  of  this 
property,  and  having  found  that  the  children  of  this  entire 
block  were  in  the  habit  of  playing  along  there  and  fiequent- 
ing  there  and  that  this  was  known  to  defendant,  the  ques- 
tion as  to  whether  or  not  the  defendant  was  guilty  of  negli- 
gence was  submitted  by  the  court  to  the  jury,  and  they 
found  under  all  the  evidence,  that  the  defendant  was  gnilty 
of  negligence  toward  the  plaintiff.  The  plaintiff  was  too 
young  to  be  gnilty  of  contributory  negligence,  and  the  doc- 
trine of  imputed  negligence  is  not  leccgnized  in  Ohio. 

There  is  some  conflict  in  the  evidence  in  the  case,  and  it 
is  contended  that  the  verdict  is  sgainst  the  weight  of  the 
evidence,  and  for  that  reason  should  be  set  aside  upon  the 
charge  of  the  court  below;  that  the  jury  were  not  warranted 
nnder  the  evidence  in  finding  the  facts  required  to  be  found 
onier  that  charge,  and  that  therefore  the  judgment  should 
be  reversed.  The  defendant  claimed  that  it  had  no  know- 
ledge that  the  children  from  the  other  part  of  the  block  were 
in  the  habit  of  frequenting  this  walk,  and  testimony  waa 
Qffered  both  by  the  plaintiff  and  defendant  below  upon  that 
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qaeatioD.  Tbe  plaiotiff^a  father  waa  called  aa  a  wttueta. 
He  said  be  bad  lived  tbere  about  a  year  before  tbe  accident, 
and  tbat  tbe  platform  waa  need  bj  everjbodj — by  tbe 
cbitdren  of  tbe  people  wbo  lived  in  tbe  flata,  by  tbe  milk 
dealers,  tbe  grocery  men  and  tbe  frienda  of  tbe  tenanta  of 
tbe  wbole  block,  and  tbat  tbe  children  ran  the  whole  length 
of  tbe  block.  He  aays:  *'My  children  used  to  ran  tbere 
whenever  they  got  a  chance,  simply  becaose  they  liked  their 
aaat,  and  they  liked  to  go  over,  becaose  they  generally  got 
a  little  piece  of  candy  or  a  piece  of  cake.  And  of  comae 
we  had  to  go  over  after  them.  They  were  continaally  on 
the  run.  I  used  to  go  over  there  and  try  to  keep  them 
from  going  over  all  I  could,  but,  aa  children  will,  they 
run.'* 

And  there  are  several  witnesses  who  testify  that  the 
children  in  this  block  were  in  the  habit  of  using  this  walk 
goiug  back  and  forth  at  will.  There  was  only  one  oth^r 
child  in  the  block  as  }oung  as  this  one,  or  about  the  age  of 
thia  one,  but  there  were  several  of  school  age,  from  six 
yeara  up  to  seven  or  eight.  There  was  contention  between 
the  parties  as  to  whether  this  gate  was  kept  closed  or  in- 
tended to  be  kept  closed  by  tbe  defendant,  and  the  court 
duly  charged  the  jury  that  if  they  found  tbat  the  defendant 
below  had  put  up  thia  gate  and  waa  undertaking  in  good 
faith  to  keep  it  closed  for  the  purpose  of  keeping  the  ten- 
ants who  lived  in  the  other  part  of  the  block  off  of  these 
premises,  then  tbe  defendant  would  not  be  liable.  The 
father  of  the  boy  testi6ed  that  when  he  6rst  went  there  there 
waa  an  iron  gnte  up  there.  He  tays  '*It  was  fastened  by  a 
piece  of  what  I  would  call  electric,  wire.  There  was  a  piece 
of  wire  wound  around,  and  that  piece  of  wire  was  up  a 
week,  perhaps  less,  afte/  we  moved  there,  and  I  don*t  know 
'^f  it  being  there  after  that,  only  when  I  went  and  wound  it 
myself  or  tried  to  put  the  wire  on  that  gate.  I  tried  to 
stop  it,  and  keep  tbe  children  from  running  backwarda  and 
forwards.  He  made  ua  too  much  run.  We  bad  to  cbase 
after  him  every  dsy,  and  be  would  run  away,  and  we  would 
go  after  him  and  fetch  him  home.^'  There  are  several  wit- 
nesses who  testi6ed  that  this  gate  was  open  a  large  part  of 
the  tinoe,  and  tbe  drift  of  tbe  testimony  seems  to  be  that  tbe 
tenanta  themselves  took  charge  of  the  gate  and  kept  it  cloaed 
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to  some  extent.  The  agent  of  the  defendant,  Mr.  Balmer, 
testified  in  regard  to  the  gate,  that  it  was  open  when  be 
took  charge  of  the  property,  and  be  says:  "'I  bad  do  objeo- 
tions  if  my  tenants  didn't  object,  and  when  my  tenants  ol)- 
jected  to  people  rnaning  back  and  forth,  of  course  I  took 
means  to  stop  it."  He  says  it  was  open  two  months  after 
be  took  charge,  and  he  was  asked: 

'^Q.  Toar  tenants  made  no  objection  until  two  months? 
A.   Yes,  sir;  they  did.     They  all  got  so  strong  I  took  action. 

''Q.  The  action  you  took  was  to  have  the  gate  nailed  up? 
A.  Yes,  sir. 

'^Q.  How  long  did  it  stay  nailed  up?  A.  Sometimes  it 
would  stay  over  night. 

'*Q.  How  long  did  it  remain  nailed  up?  A.  I  don't  re* 
member. 

**Q.  What  is  your  best  impression?  A.  I  haven't  the 
least  idea." 

And  he  says,  among  other  things,  in  regard  to  the  child* 
ren,  that  be  didn*t  know  bow  many  children  there  were  in 
the  block,  and  that  he  didn't  know  that  these  children  were 
in  the  habit  of  playing  there. 

Now  this  question  as  to  the  gate  and  as  to  the  children 
playing  upon  this  walk,  whether  the  defendant  permitted 
them  to  play,  whether  the  defendant  undertook  to  keep  this 
gate  up  and  to  keep  them  o9  these  premises,  was  all  sub- 
mitted to  the  jury  under  the  evidence  that  was  offered  and 
under  the  charge  of  the  court,  to  which  no  exception  was 
taken,  and  which  is  clearly  sustained  by  the  authorities, and 
the  jury  found  in  favor  of  the  plaintiff. 

As  to  this  question  of  the  weight  of  the  evidence,  it  does 
not  come  before  us  as  if  we  were  sitting  here  as  the  triers 
of  the  facts;  the  case  has  been  submitted  to  a  iury,  under  a 
proper  charge.  A  motion  for  a  new  trial  was  argued  before 
an  able  and  a  learned  judge  and  a  new  trial  asked  upon  the 
ground  that  the  verdict  was  against  the  weight  of  the  evi- 
dence and  was  not  sustained  by  sufScient  evidence,  and  the 
judge,  having  heard  the  testimony  and  seen  the  witnesses, 
overruled  this  motion.  And  in  considering  the  question 
here,  we  are  governed  by  the  principles  laid  down  by  the 
supreme  court  in  the  days  when  the  supreme  court  consid- 
ered caaes  npon  the  weight  of  the  evidence,  and  although 
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we  are  all  familiar  with  these  principles,  it  is  not  ont  ct 
place  to  ocoaaionally  refer  to  them  to  refresh  oar  recollec- 
tion as  to  the  dotj  of  a  reviewing  court  upon  such  a  ques- 
tion. The  supreme  court  of  this  state  in  French  v.Millard, 
2  Ohio  St.,  45,  at  pages  58  and  64,  through  Judge  Thurman, 
say : 

*^A  mere  difference  of  opinion  between  the  court  and  the 
jury  does  not  WHrrant  the  former  in  setting  aside  the  finding 
of  the  latter.  That  would  be  in  effect,  to  abolish  the  insti- 
tution of«  juries,  and  substitute  the  court  to  try  all  questions 
of  fact.  It  must  be  clear  that  the  jury  has  erred,  before  a 
new  trial  will  be  granted  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence." 

And  again,  iu  McQatrick  v.  Watson,  4  Ohio  St.,  667, 
the  same  judge,  after  quoting  what  I  have  just  read,  added 
this: 

**And  if  this  is  the  rule,  as  it  undoubtedly  is,  even  in  the 
court  where  a  cause  is  tried,  and  before  whom  the  witnesses 
appeared  and  testified, a  fortiori  ought  it  to  be  therule,fvhen 
another  court  decides  the  motion  for  a  new  trial,  with  no 
other  knowledge  of  the  facts  than  is  derived  through  the  im- 
perfect medium  of  a  written  statement." 

And  the  rule  is  laid  down  in  Breese  v.  State,  12  Ohio  St., 
166,  where  the  court  say: 

**The  jury  who  try  a  came  and  the  court  before  which  it 
is  tried,  have  such  better  opportuuities  to  determine  the  cred- 
ibility and  effect  of  the  testimony,  and  we  ought,  therefore, 
to  hesitate  before  disturbing  a  verdict,  rendered  by  a  jury 
and  confirmed  by  a  court,  possessing  such  advantages, mere- 
ly because  there  is  an  apparent  conflict  in  the  testimony." 

And  this  rule  was  deemed  of  so  much  importance  that  the 
supreme  court  agfiin  laid  it  down,  after  citing  these  author- 
ities, in  Dean  v.  King,  22  Ohio  St.,  118.  where  they  go  so 
far  as  to  6ay  even  that  it  must  appear  that  there  was  bias  or 
prejudice. 

They  say,  on  page  134: 

"And  if  the  motion  be  overruled,a  reviewing  court  should 
not  reverse,  unless  the  verdict  (or  finding  of  fact  if  the  jury 
be  waived)  is  so  clearly  unsupported  by  the  weight  of  the 
evidence  as  to  indicate  some  misapprehension,  or  mistake,  or 
bias  on  the  part  of  the  jury,  or  a  willful  disregard  of  duty." 
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A  majority  of  the  court  are  unable  to  eaj  upon  thia  record 
and  with  tbie  conflict  of  testimony,  tbat  tbe  jury  were  not 
warranted  in  finding  tbe  facts  required  to  be  found  by  tbe 
cbarge  of  tbe  lovver  court  to  fix  liability  upon  tbe  plaintiff  in 
error.  Tbe  jury  were  required  to  find  tbese  lacta  aa  put  to 
tbem  by  tbe  trial  court,  and  before  tbey.  could  return  a  Tt*r- 
dict  in  favor  of  tbe  plaintiff,  tbe;  must  also  have  found  tbat 
tbe  defendant  was  guilty  of  negligence  toward  tbe  plainiiff. 
In  our  judgment,  tbia  finding  ougbt  not  to  be  disturbed  by 
tbia  court.  We  are  not  prepared  to  say,  tbat  it  tbe  juiy 
found  tbat  these  premises  were  in  possession  of  tbe  landlord 
and  under  bis  control,  this  walk,  fouiteen  feet  fiom  tbe 
ground  with  eleven  familiea  living  on  thia  floor  of  the  block; 
if  tbe  jury  found  tbat  this  gate  waa  left  open, and  tbat  it  waa 
not  intended  to  keep  them  on  tbe  other  side  of  tbe  walk,  but 
they  were  permitted  to  uae  it  at  will,  and  by  implied  invita- 
tion invited  to  do  so,  tbat  tbe  jury  were  not  warranted  in 
finding  tbat  the  defendant, under  this  testimony, either  knew 
or  ougbt  to  have  known  tbat  plaintiff  and  other  young  child- 
ren  of  variooa  ages  would  be  going  up  and  down  this  walk 
and  playing  there.  We  do  not  think  that  it  waa  absolutely 
necessary  that  the  defendant  should  have  bad  actual  know- 
ledge  tbat  tbia  little  boy  waa  going  up  and  down  upon  tbia 
walk;  but,  with  eleven  familiea  living  in  the  block,  it  would 
be  presumed  that  there  would  be  aome  children  to  avail  them- 
selves of  the  walks, passage  ways  and  galleries  erected  around 
about  the  building.  But  plaintiff's  father  testified  tbe  boy 
bad  been  running  back  and  forth  for  a  year.  Andif  the  jury 
found  that  the  defendant  waa  in  possession  of  the  property, 
and  found  that  it  invited  the  plaintiff  along  with  other  child- 
ren to  go  upon  tbe  property,  then, whether  having  these  two 
pickets  out  waa  negligence  or  not  was  a  question  for  tbe  jury. 
According  to  the  testimony  in  the  case  Ibese  pickets  bad 
been  out  for  something  over  a  year.  Tbe  evidence  shows 
tbat  this  little  boy  came  along  tbere;that  he  was  taken  there 
by  a  woman  who  lived  in  tbe  Libby  part  of  the  block,  and 
she  went  into  the  apartment  at  this  point  to  visit  a  relative 
of  the  plaintiff's  father.  She  left  the  little  boy  out  on  the 
walk. and  his  attention  was  attracted  by  another  boy  who  waa 
playing  on  a  trapeze, and  be  backed  towards  this  railing  and 
kept  backing  until  he  backed  through  this  bole  in  the   rail- 
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iog  aDd  went  off  backward  and  broke  hia  leg.  Now^if  cbild- 
reo  were  iovited  apoo  thia  place,coD6ideiiQg  tbebeigbttbat 
it  waa  from  the  groaod,  tbe  dangeiooa  place  that  it  would 
be  for  children  to  plaj  or  to  be,  with  these  pickets  oat, 
whether  the  evidence  ahowed  uegligeoce  or  oidioarj  care  in 
tbe  ose  of  thia  property  on  tbe  pait  of  the  defeodant,  waa  a 
qaeatioD  pecaliarly  for  tbe  jury.  Aa  tbe  eupreme  coari  baa 
aaid  io  several  caaes,  where  the  mioda  of  reasonable  men 
would  differ  npon  a  atate  of  facta  aa  to  whether  uegligence 
waa  abown  or  not, the  caae  mast  be  submitted  to  a  jary,negli. 
gence  in  itaelf  not  being  a  fact,  but  being  an  inference  fiom 
facta;  and  where  leaaonable  men  might  differ,  it  ie  for  the 
jury  to  aay  whether  there  is  negligence  or  not.  Upon  thia 
proposition  I  cite  Marietta  &  Cin.  B.  R.  Co.  ▼.  Plck^ley, 
24  Ohio  St.,  668;  Railway  Co.  v.  Murphy,  60  Ohio  St., 
14;^;  and  the  22  Circuit  Court  of  Appeals,  page  520,  where 
the  court  saj,  in  the  syllabua: 

**  When  it  is  said  that  a  given  act  doea  not  conatitute  neg* 
ligence  in  law,  tbe  statement  meana  no  more  than  that,  in 
the  judgment  of  all  reasonable  men — not  judgea  alone,  for 
it  concerns  a  fact  and  not  a  question  of  law — it  would  be 
esteemed  such.  When  it  can  be  affirmed  that  all  reaaonable 
men  would  agree  as  to  tbe  quality  of  an  act, in  respect  of  its 
being  either  negligent  or  prudent,  the  court  may  give  effect 
to  auch  consensus  of  opiuion,and  direct  a  verdict  in  accord- 
ance therewith;  but  this  direction  is  not  given  because  it  ie 
tbe  judge'a  opinion  alone,  but  because  the  judge  is  able  to 
aay  that  it  is  also  the  opinion  that  all  reaaonable  men  would 
entertain  of  the  question.  If  there  is  doubt  as  to  whether 
all  reasonable  men  would  draw  the  aame  conclusion  from  tbe 
evidence, then  the  question  must  be  submitted  to  the  twelve 
reasonable  men  appiinted  by  tbe  constitution  to  determine 
disputed  questions  of  fact/* 

Also  Shearman  &  Red  field  on  NegligeAce,  aeotion  54, 
and  a  decision  of  the  supreme  court  of  the  United  States,  84 
U.  S.    (17  VYailace),  657,  where  the  supreme  court  say: 

** Certain  facta  we  may  auppose  to  be  clearly  eatablished 
from  which  one  sensible  and  inapnrtial  man  would  infer  that 
proper  care  had  not  been  used,  and  that  negligence  existed; 
another  man  equally  aensible  and  equally  impartial  would  in- 
fer that  proper  care  bad  been  used,  and  that  there   waa   no 
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negligence.  It  is  tbia  claei  of  cases  and  those  akin  to  it  that 
the  law  commits  to  the  decision  of  a  jary.  Twelve  men  of 
the  average  of  the  commnuity,  comprising  men  of  edncalion 
and  men  of  little  education,  men  of  leainiog  and  men  whose 
learning  consists  only  in  what  they  have  the- mselves  seen  and 
heard,  the  merchant,  the  mechanic,  the  farmer,  the  laborer; 
these  sit  together,  consult,  apply  their  separate  experience 
of  the  affairs  of  life  to  the  facts  proven,  and  draw  a  nnani* 
mous  conclusion.  This  average  judgment  thus  given  it  is 
the  great  effort  of  the  law  to  obtain.  It  is  assumed  that 
twelve  men  know  more  of  the  common  affairs  of  life  than 
does  one  man ;  that  they  can  draw  wiser  and  safer  conclusions 
from  admitted  facts  thus  occurring  than  can  a  single  judge. 

**In  no  class  of  cases  can  this  practical  experience  be  more 
wisely  applied  than  in  the  case  that  we  are  considering.  We 
find  accordingly,  although  not  uniform  or  harmonious,  that 
the  antboiities  justify  us  in  holding  m  the  case  before  ua, 
that  although  the  facts  are  undisputed, it  is  for  the  jury  and 
Dot  for  the  judge  to  determine  whether  proper  care  was  giv- 
en, or  whether  they  establish  negligence." 

A  majority  of  us  think  that  nniler  all  the  facts  and  cir- 
cumstances shown  here — the  condition  of  this  property,  the 
number  of  people  who  were  living  there,  the  evidence  that 
children  weie  allowed  to  run  and  play  upon  this  platform, the 
fact  that  it  was  fourteen  feet  from  the  ground,  and  all  the 
other  circumstances,  that  this  is  a  case  in  regnrd  to  which 
reasonable  men  might  differ;  one  man  migbt  tliink  that  the 
defendant  had  used  ordinary  care,  and  another  one,  eqnally 
sensible  and  equally  impartial,  might  be  of  the  opinion  that 
the  defendant  was  guilty  of  negligence.  The  jury  have 
found  the  defendant  guilty  of  negligence,  and  under  tbe 
authorities  as  we  understand  them  and  tbe  evidence  as  dia- 
closed  by  tbe  record,  we  do  not  i*  el  warranted  in  disturb- 
ing the  verdict.  The  judgment  of  the  court  of  common  pleas 
will  therefore  be  affirmed,  but  without  penalty. 

Marshall  &  Fraser  and  Watte  &  Snider^  for  Plaintiff  in 
Error. 

T.  J.  McDonnell^  for  Defendant  in  Error. 

Pabkeb,  J.,  dissenting: 

My  conviction  that  this  judgment  is  not  sustained  by  sof^ 
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fioient  evidence  ie  so  clear  and  firm^  that,  DotwitbetandiDg 
Ibe  high  eatimatioii  in  which  I  hold  the  opinion  of  my  aa- 
Bociates  and  the  learned  judge  before  whom  tbia  caae  waa 
tried,  and  the  consideration  I  am  bound  bj  rulea  of  law  and 
am  diepoaed  by  my  high  estimate  of  their  value  to  yield  to 
the  views  and  conclusions  of  juries  as  reflected  in  their  ver- 
dict, I  deem  it  my  duty  to  reapectfully  express  my  dissent 
from  the  conclusions  of  a  majority  of  tbia  court. 

In  the  main  I  agree  with  my  asaociates  as  to  the  rnlea  of 
law  governing  cases  of  this  character,  and  aa  to  their  appli- 
cation to  the  case  at  bar;  but  upon  one  vital  question  I  differ 
from  them,  and  I  will  briefly  state  the  point  of  difference, 
and  the  grounds  of  my  opinion.  I  believe  that  the  only 
theory  upon  which  the  plainiiff  had  a  right  to  recover, if  the 
necessary  facts  had  been  establiebed  for  ita  support,  was 
that  involved  in  the  charge  of  the  trial  judge  in  aubmitting 
this  case  to  the  jury, viz:  that  the  plaintiff  had  been  invited 
by  the  defendant  to  go  upon  this  walk  where  he  was  hurt; 
and,  as  there  waa  no  evidence  of  an  express  invitation,  the 
court  properly  submitted  to  the  jury  the  single  qnestion 
whether  there  waa  an  implied  invitation  The  verdict  of 
the  jury  necessarily  involves  an  aflSrmative  anawer  to  tbia 
question.  I  am  of  the  opinion  that  the  verdict,  in  this  re- 
spect, is  not  sustained  by  suflScient  evidence  and  that  the 
motion  for  a  new  trial  containing  that  ground  should  have 
been  granted,  and,  conaequently,  that  tbia  judgment  shonld 
be  reversed  on  the  ground  that  the  court  erred  in  overruling 
said  motion. 

As  stated  by  my  associates  in  announcing  the  opinion  of 
a  majority  of  this  court,  beeide  the  plaintiff  there  wea  but 
one  child  under  school  age  in  these  eleven  suitea  of  apart- 
ments. The  family  of  which  plaintiff  was  a  member,  lived 
in  apartments  in  a  block  adjoining  that  owned  by  defendant, 
and  in  which  defendant  bad  no  interest  and  over  which  it 
had  no  control.  True,  the  walk  had  been  constructed  con- 
tiononsly  along  both  blocks,  and  so  aa  to  be  convenient  of 
access  and  for  use  by  tbe  tenanta  of  both  blocka  for  the 
whole  leosftb  thereof,  and  it  was  so  used  except  as  there 
were  occasional  and  temporary  interruptions  by  the  placing 
of  the  gate  acroaa  the  walk  at  the  point  where  the  blocks 
joined  one  upon  the  other. 
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Now  it  ehoald  be  boroe  ia  miod  that  this  etrnctiire 
de8i|{aed  sod  viras  appropristed  for  a  walk;  and  that  beiog 
foorteeo  feet  above  the  groand  aod  having  foar  open  alair- 
ways,  it  was  not  safe  or  suit  ble  for  a  play  groand  or  nnrae- 
ry  for  children  as  yoangasthe  plaintiff.  Witboat  osateiial 
alteration,  inclading  gates  at  the  atairwaya,  and  conatant 
guarding  thereof  to  keep  the  same  closed,  this  walk  conld 
not  have  been  made  a  safe  or  suitable  resort  for  snch  small 
children  when  unattended. 

It  can  hardly  be  claimed  that  it  was  the  duty  of  defend- 
ant to  so  alter  and  guard  bis  part  of  the  walk  as  to  make  it 
safe  for  the  plaintiff,  a  member  of  a  family  in  another  block, 
to  go  there  unattended,  unless  defendant  knew  or  ought  to 
have  known  that  plaintiff  or  other  small  children  were  then 
lesorliog  to  and  using  this  part  of  the  walk.  That  defend- 
ant had  such  knowledge,  there  is  absolutely  no  evidence. 
It  is  not  shown  that  defendant  had  any  knowledge  of  the 
presence  of  this  or  any  other  child  under  school  age  in  either 
block,  much  less  that  they  were  permitted  to  go  upon  this 
walk  unattended,  and  assumiog  that  defendant  was  bound  to 
know  that  small  children  were  in  the  blocks,  it  seems  to  me 
that  defendant  should  not  be  held  bound  to  know  that  such 
small  children  would  or  might  be  so  grossly  neglected  by 
those  upon  whom  their  safe  custody  devolved,  as  to  be  per- 
mitted to  go  to  this  place,  which,  independently  of  missing 
pickets,and  because  of  the  open  stairways,  would  be  very  dan- 
gerous to  them;  and  that  a  duty  to  make  this  walk  safe  as  a 
nursery  ought  not  to  be  imposed  upon  the  defendant  in  the  ab- 
sence of  actual  knowledge  that  it  w^s  being  thus  used.  Indeed 
the  evidence  that  plaintiff,  or  this  other  small  child,  was  ever 
permitted  to  go  upon  this  walk  unattended,  is  very  meaner. 
It  should  be  borne  in  mind  that  for  the  uses  for  which  it  was 
designed  by  the  owners  and  to  which  it  was  devoted  by 
adults  and  school  children,  i.  e.  a  walk,  this  structure  was 
perfectly  safe.  The  fact  that  children  old  enough  to  take 
care  of  themselves  in  a  place  of  this  kind  were  known  to  ^o 
there  to  walk,  to  run  or  to  play,  affords  no  just  ground  for 
an  implication  of  an  invitation  to  very  young  children  to  use 
the  walk  in  the  same  way.  If  it  would,  then  where  can  we 
•top  or  draw  the  line?  Why  would  it  not  follo.w  that  the 
defendant  must  guard  against  possible  accidentb  to  babes  old 


▼OL.  20  CIRCUIT  COUBT  OF  OHIO.  60S 

Stewart  ▼.  Daerr  et  •!. 

enough  to  creep  opoD  Ibii  walk,  ou  the  groand  that  he  ie 
bonod  to  aaaome  that  tbey  will  be  peimitted  to  creep  at  will 
apon  this  elevated  walk  with  open  stairways? 

Belonging  to  the  snite  of  rooms  rented  to  and  occupied  by 
the  father  of  plaintiflP  and  his  family  in  this  adjoining  block, 
there  was  an  open  porch  contigoons  thereto  and  to  the  part 
of  this  walk  passing  the  same,  to  which  plaintiff's  family 
bad  an  ezclueive  ri$;ht,and  that  plaintiff's  father  or  his  land- 
lord  might  have  fitted  with  fence  and  gates  so  as  to  make  • 
safe  place  oat  of  doors  for  this  child.  The  same  was  true  of 
each  suite.  H^d  not  defendant  a  right  to  assume  that  ex- 
tremely young  children  would  be  cared  for  at  home,  in  the 
absence  of  positive  notice  to  the  contrary? 

There  being,  as  I  read  the  record, no  evidence  that  plaint- 
iff in  error  had  knowledge  that  children  of  or  near  the  age 
of  plaintiff  were  accustomed  to  go  upon  this  walk  unattended 
by  adalta,  and  no  evidence  that  this  was  a  place  alluring  or 
enticing  to  such  children, so  that  their  going  there  should  be 
anticipated  because  of  its  natural  attractiveness,  and  no  evi- 
dence of  an  invitation  express  or  implied,  to  plaintiff  or  hia 
parents  or  custodians,  authorizing  the  going  of  plaintiff  to  . 
this  place,  I  am  fully  persuaded  that  the  judgment  and  ver- 
dict should  not  stand. 


(Kirst  Circuit— Butler  Co.,  O.,  Circuit  Court— Oct  Term,  1899.) 

Before  Smith,  Swing  and  Giffen,  JJ. 
MARTHA  J.  STEAART  ▼.  FRANK  X.  DUERR  et  al. 

Wife  taking  all  property  of  deceased  hunband  and  astuming  hi$ 

eontrruttM  Sufflrient  consifferatiim-^ 

(1).  Where  a  wi^e,  there  being  no  children,  on  the  death  of  her 
husband  takes  all  of  his  property,  which  in  liable  for  his 
contraotual  obligations,  and  aKrnes  to  assume  and  carry  out 
suoh  contracts, her  agreements  to  that  effect  are  based  on  a 
good  consideration,  and  she  is  liable  thereon. 

Debts  not  deductible  from  money  in  bank  for  taxation — 
(  ).    Debts  cannot  be  deducted  from  money  in  bank  subject  to 
be  oliecked  out,  although  the  liabilities  of   the   owner   are 
largely  in   excess   of  his  deposit   in    the    bank. 

(8.)  Facts  under  which  the  failure  to  retnrn  for  taxation  all 
per^ooal  property  su^^ject  thereto  and  owned  at  the  time, 
will  not  be  considered  a  false  return  subject  to  the  statu- 
tory penalty  as  suoh. 
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Appeal    from   the   Ooart  of  Common    Pleas  of   Butler 
oounty. 

Smith,  J. 

Tbid  18  aD  action  brooght  by  the  plaintiff  against  the  au- 
ditor and  treasurer  of  Bailer  county,  seckiog  to  enjoin  tbem 
from  taking  any  steps  to  enfoTce  the  collection  of  taxes  for 
the  years  1893-4  6  6  and  7,  which  bad  been  placed  by  such 
auditor  on  the  county  duplicate  for  those  yeais  as  taxes  on 
property  and  credits  of  the  plaintiff  which  it  was  claimed  by 
the  auditor,  the  plaintiff  bad  in  those  years  failed  to  return 
for  taxation,  and  where  the  auditor,  acting  or  assuming  to 
act  under  the  proviBions  of  section  *2381,  Revised  Htatotes, . 
had  attempted  to  place  the  true  amount  of  the  personal 
property  which  she  should  have  returned  for  those  years, 
upon  the  duplicate  with  a  penalty  of  60  per  centum  theie- 
on,  and  to  charge  her  with  the  taxes  thereon  for  such  years 
— the  whole  amounting  to  the  sum  of  $1292.80. 

In  the  first  place  we  may  say  that  there  was  no  return  of 
property  for  taxation  made  by  this  plaintiff  for  any  one  of 
those  years.  It  appears  from  the  evidence  that  her  husband 
died  in  February,  1803.  Shortly  before  his  death  he  had 
orgaLized  a  corporation,  known  as  the  "F.  P.  Stewart 
Granite  Oo.*'  Before  this  he  had  carried  on  the  same  busi- 
ness, but  had  become  involved  in  debt,  and  was  much  em- 
barrassed financially.  He  appealed  to  his  friends  to  assist 
him  in  his  time  of  need,  and  induced  them  to  take  stock  in 
this  company.  This  was  done  by  quite  a  number  of  per- 
sons, and  it  seems  clear  that  it  was  dune  under  this  arrange- 
ment: That  they  were  to  pay  the  cash  for  the  stock  so 
taken  by  them,  and  Mr.  Stewart  agreed  to  repay  the 
amount  to  them  respectively  and  do  this  as  soon  as  be  was 
able,  and  when  done,  the  holders  of  such  stock  were  to 
transfer  it  to  him.  In  one  case  he  gave  bis  notes  for  StiOO, 
the  par  value  of  the  stock  taken  by  three  persons,  and  their 
stock  was  transferred  to  him,  out  in  the  other  cases  the 
contracts  were  verbal.  The  amount  of  the  stock  so  sub- 
scribed and  paid  for  by  other  persons  was  $5,900,  and  Mr. 
Stewart  himself  owned  and  held  the  remainder  of  the  stock, 
probably  a  little  over  SH,OOU.  The  corporation  was  the 
owner  of  the  shops  situate  on  a  leasehold,  but  it  does  not 
appear  that  it  had  any  personal  property  of  any  consider- 
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able  value,  or  that  Stewart  himself  had,  other  than  his  stock 
in  the  corporation. 

Mr.  Stewart  left  a  will  which  was  dnly  admitted  to  pro- 
bate, by  which  he  provided  that  all  of  his  debts  be  first  paid, 
and  all  the  rest  and  residue  of  his  estate  he  gave  to  bis 
wife,  and  appointed  her  the  executrix  of  his  will.  At  the 
time  of  his  death  Stewart  held  insurance  policies  to  the 
amount  of  $8, QUO, payable  to  his  wife,  theplaintifip,  and  this 
amount  was  paid  to  her  in  the  spring  and  summer  of  1893. 
Of  this  she  appropriated  about  $1,000  (and  there  were  other 
claims  against  her),  to  the  payment  of  her  husband's  debts, 
funeral  expenses,  etc.,  etc.,  and  it  is  conceded  that  on  the 
day  preceding  the  second  Monday  of  Apri!,  she  should  not 
have  returned  for  taxation  more  than  $6,100,  and  that  was 
the  amount  charged  against  her  for  taxation  by  the  auditor 
for  the  year  1893. 

Very  soon  after  the  death  of  her  husband  in  February, 
1893.  there  was  a  meating  of  the  stockholders  of  the  cor- 
poration, at  which  Mrs.  Stewart  agreed  with  such  of  the 
stockholders  present,  who  had  made  the  arrangement  before 
referred  to  with  bur  husband,  that  she  would  herself  carry 
out  that  arrangement  with  them.  This  was  concurred  in 
and  agreed  to  by  all  present,  and  the  evidence  is  that  tbose 
who  were  not  present,  afterwards  were  seen  by  Mrs.  Stew- 
art, and  like  agreements  were  made  between  tbem.  These 
were  in  our  judgment  valid  and  binding  contracts.  They 
were  made  on  a  good  consideration.  In  the  first  place,tbere 
were  obligations  on  the  part  of  the  husband  to  purchase 
this  stock  at  a  certain  price,  and  as  she  took  all  of  his  prop- 
erty, it  was  liable  first  for  his  debts,and  she  had  a  right  to 
bind  herself  as  she  did  to  purchase  this  stock  at  a  certain 
price,  and  she  did  so.  We  think  it  clear  then,  that  Mrs. 
Stewart  was  in  1893  liable  to  pay  $5,900,  and  that  t'his  sum 
she  would  have  been  entitled  to  deduct  from  her  credits  in 
1893  in  addition  to  any  other  bona  fide  debts  which  she 
owed.  But  on  the  day  before  the  second  Monday  of  April, 
189-^,  she  had  on  deposit  in  a  Hamilton  bank  $3,074.86, 
which  she  was  entitled  to  withdraw  on  demand,  and  which, 
under  the  provisions  of  the  statute,  is  to  be  considered  as 
''money'\  and  therefore  not  as  ''credits"  from  which  she 
was  aathorized  to  deduct  her  debts.     It  is  clear  then,  that 
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the  aoditor  was  entitled  io  place  opon  tbe  doplicate  for 
189^,  eaid  aam  of  33,U74.86  fortaiaiioo,  and  to  charge  her 
nitb  tbe  proper  taiea  tbereoD.  Bat  aa  abe  waa  then  owing 
CD  tbe  atock  contracla  S6.900,  it  woold  aeem  clear  that  aa 
to  tbe  balance  due  ber  for  inaurance  money,  abe  waa  not 
bound  to  retain  it  for  taxation,  and  tbere  ia  no  eiridence 
whatever  tending  to  abow  tbat  tor  tbat  year,  abe  bad 
any  other  peraonal  property  or  credita,  which  abe  waa  bound 
to  return  fox  taxation. 

We  may  aay  here  tbat  tbe  evidence  abowa  tbat  very  aoon 
after  tbe  death  of  tier  bnaband  tbe  plaintiff,  in  pursuance  of 
ber  promiae  and  obli^^ation  to  do  ao,  commenced  and  baa 
until  this  time  continued  to  pay  to  aaid  atuekholdera,  tbe 
amounta  due  to  them  on  her  contiacta  topurchaae  tbe  same, 
and  up  to  tbia  time  baa  paid  S3, 100  on  the  aame.incloding 
tbe  S600  due  on  the  notea  given  by  ber  buebanH,  and  tbat 
abe  is  alill  liable  thereon  for  tbe  balance  of  S2,9U0.  Theae 
payments  have  been  made  from  the  auma  realized  by  bei  on 
the  life  insurance  policiea,  and  the  reaidue  thereof  not  need 
in  the  payment  of  the  other  debts  of  ber  husband,  and  what 
abe  baa  expended  for  her  living,  has  been  loaned  by  ber  on 
mortgnge  aecurity,  and  of  con?Be,f>hould  have  been  regular* 
ly  returned  for  taxation  in  '94,  '95,  '96  and  '97,unlefrB  ber 
bona  6de  debts  were  suflScient.in  whole,  or  in  part,  toeqnal 
ber  aaid  credita. 

Tbe  amounta  charged  to  ber  by  the  auditor  for  the  8<»v- 
eral  year  a  were  aa  followa: 

For  1894,  S6,S00  00 

"    1895,  6,100  00 

189fi,  6.000.00 

1897,  5,400.00 

Tbe  amount  of  credita  charged  to  ber  in  1894  aa  before 
atated  waa — 

Her  only  credita  tbat  year  were  aa  followa,  abe  having 
invested  the  residue  of  her  life  inaurance  money  in  mort- 
gage aecnritiea,  viz.:  Sophia  Snnber,  SlOO;  Jacob  Miller, 
It.^OO;  W.  H.  Sorber,  $2,000;  Wm.  Murphy,  S2,100.  and 
B.  H.  Smalley,  S700.     In  all,  $6,100.00 

From  tbia,  aa  we  have   held,  ahould  be  de- 
ducted ber  liabilitiea  for  atock  before  mentioned.    6,900  00 

Leaving  but  $200.00 
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Bat  the  evidence  clearly  abows  that  the  mortgage  claia 
held  bj  ber  agaiost  her  brotber  W.  H.  8orber  beiog  a  eec- 
ond  mortgage,  waa  never  worth  more  than  Sl,600,and  after 
abe  allowed  another  mortgage  ezecoted  by  him  on  the  prop- 
erty to  have  priority  over  hia  (the  exact  time  of  which  waa 
not  abown,  bat  it  waa  daiing  one  of  thoae  yi'ara),  her  claim 
waa  nut  worth  more  than  Si, 000.  tio  that  the  $500  being 
deducted  from  tbe  amoant,  it  appeara  that  she  had  no  cred- 
ita  to  be  listed  for  the  year  1894.  In  addition  to  thia, 
however,  the  evidence  abowe  that  in  February,  J 893,  Mra. 
Stewart  entered  into  a  contract  with  her  aisler  to  pay  ber 
for  aeivicea  rendered  S-^.OO  per  week,  and  that  this  arrange- 
ment waa  in  force  daring  all  of  theae  yeara,  and  that  no 
paymenta  bad  been  made  tb«^reon,  and  that  in  April,  1894, 
abe  owed  ber  plater  tbereon  for  ber  aervicea  for  foaite^'n 
montha  about  S180.00  In  1895,  S336;  in  i896,  $402,  and 
April.  1897,1548.  Theaeaoma  due  from  ber  abe  waa  entitled 
to  deduct  from  the  credita  held  by  ber  in  thoae  yeara  re- 
apectively. 

By  a  similar  calcalation  it  will  appear  that  in  neither  of 
the  yeara  named  after  ^9^,  waa  tbe  plaintiff  tbe  owner  of 
any  credita  which  abe  waa  bound  to  list  for  taxation — ber 
bona  6de  indebtedneaa  being  gieater  than  tbe  amount  of 
her  credita. 

We  think  it  clear,  alao,  from  tbe  evidence  in  view  of  tbe 
proviaiona  of  aection  2781,  Seviaed  Statutea,  and  tbe  cou- 
atraction  placed  upon  it  by  the  aupreme  court,  tbat  no  pen- 
alty ia  to  he  charged  againat  ber  ov»-r  tbe  anm  of  $3,074  36 
which  we  have  found  abould  be  listed  againat  her  for  tbe 
year  1898  No  ''false  return"  waa  made  by  her,  and  sbe 
did  not,  in  tbe  meaning  of  tbe  law,  ''evade"  tbe  making  of 
a  r«-tarn  for  tbat  year.  We  aie  aatisfit-d  that  ahe  acted  in 
good  faith,  believing  tbat  ahe  bad  no  money  or  credita  tbat 
ahe  waa  bound  to  return,  and  it  iaonly  inhere  there  baa  been 
bad  faith  in  theae  mattera,  or  what  ia  equivalent  to  it,  tbat 
the  aection  warranta  the  impoaition  of  the  50  per  cent,  pen- 
alty. 

Decree  for  plaintiff  accordingly.  Coata  adjudged  againat 
defendanfa. 

Stephen  Crane,  for  Plaintiff. 

Wus^en  Qard,  Proaecoting  Attorney,  for  Ddfendanta. 
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<ElgbtbCiroalt,— Cuyahoga Co.,0.,C't.  Court— Jan. Term,  1900.) 

Betore  Caldwell.  Hale  and  Marvin,  JJ. 
VAN  CLEVE  GLASS  COMPANY  v.  JOHN  WAMELINK  etal. 

MMhanic^M  lien^Subeontractar^$  Lien^What  necessary  to  obtain 
The  o>¥aer  of  the  building  eutitaiiis  no  contractual  relatione, 
to  the  BUb-contractor.  His  property  can  be  subjected  to  a  lien 
in  favor  of  a  eub-oontractor,  only  as  provided  by  the  statute: 
4ind,  before  such  lien  can  be  perfected,  the  claim  must  be  fllea 
with  the  owner  of  the  building,  notice  given  to  his  contractor 
by  the  owner  of  the  building  that  he  may  have  an  opportunity 
to  contest  thn  claim,  either  to  arbitrate  or  consent  to  it  in  some 
way,  and  an  opportunity  given  to  the  contractor  to  pay  bis 
debt  wben  adjusted,  and,  if  not  paid  by  the  contractor  with- 
in five  days  after  the  adjustment,  tlien  it  becomes  the  duty  of 
tbe  owner  of  the  building  to  pay  pro  rata  to  the  holders  of  tbe 
various  sub-contractors     liens. 

Appeal  from  the  Court  of  Common  Pleas  of  Cnjaboga 
county. 

Hale,  J. 

The  case  of  the  Van  Cleve  Glass  Co.  v.  John  T.  Wame- 
link and  others  cornea  into  this  court  by  appeal  and  is  sub- 
mitted upon  the  evidence.  We  have  had  very  much  tronble 
with  tbe  case,  and  the  conclusions  that  I  announce  are  only 
tbe  conclusions  of  the  majority  of  tbe  court. 

The  Van  Cleve  Glass  Company  is  seeking  to  enforce  a 
lien  upon  tbe  premises  of  Wamelink  who  bad  contracted 
with  Sweeney  &  Scbultz. 

Tbe  claim  not  being  paid,  an  attempt  was  made  to  force 
tbe  lien  upon  tbe  property  of  Wamelink.  At  tbe  time  tbe 
Van  Cleve  Glass  Company  prepared  and  filed  this  affidavit 
and  took  the  necessary  steps  to  fasten  a  lien  upon  the 
premises  of  Wamelink,  the  statute  of  1893  was  supposed  to 
be  in  force,  which  repealed  the  various  sections  of  the  stat- 
ute in  form  now  relied  upon  to  authorize  this  lien.  But 
since  the  lien  was  filed,  or  tbe  proceedings  *aken  to  perfect 
this  lien,  that  statnte,  by  the  supreme  court,  has  been  de- 
clared unconstitutional  and  void,  and,  as  a  conseqnence  fol- 
lowing that,  tbe  supreme  court  bold  tbat  tbese  sections  of 
tbe  statute  supposed  to  bave  been  repealed  by  tbat  act,  were 
not  repealed,  and  bave  all  tba  time  been  in  force. 

Tbe  proceedings  taken  to  perfect  this  deal,  were  encb  aa 
were  authorised  by  tbe  statutes  of  1893,  and  there  was  no 
attempt  in  form  to  follow  tbe  statute  tben  in  fact  existing 


vuu  so  OIBCUXT  COURT  OF  OHIO.  SU 

Van  Cl6y9  Qlass  Go.  v.  Wtmeliok  et  al. 

•nd  wbicb  now  ezista.     Bat  it  is  claimed  that  it  was  «pfl|t 
cient  to  support  tbia  lian. 

Ibe  atatuU  ralatlog  to  tbe  perfecting  of  a  lien  by  a  aab« 
COD  tractor,  aa  i(  exiata  now,  ia  qaite  dijOfeiant  from  tb»  atab* 
^U  of  1893. 

JSdctioo  3193,  Beviaed  Statateai  providea  tba  moda  in 
wbicb  a  an b^coQ tractor  maj  obtain  a  lieu  upon  paymentf 
tbereafterto  become  dQe,or  thereafter  to  be  paid.  lauppoa^ 
that  relatea  to  paymenta  that  are  dne^and  payments  tbat  arn 
due  and  not  paid. 

Saction  8194,  Beviaed  Statntea,  providea  and  reqnirea  tbe 
owner  of  tbe  bailding.after  tbe  itemized  statement  required 
by  aection  319  J,  Beviaed  Statntea, baa  been  filed  by  him,  tp 
retain  tbe  future  paymenta  from  the  principal  contractof 
nntil  tbe  anb-contracor'a  claim  baa  been  adjnated  and  paid 
in  tbe  manner  provided. 

Section  3193,  Bsviaed  Statntea,  providea  for  filing  theae 
itemized  atatementa  with  the  recorder  for  tbe  parpoae  of  no- 
tifying other  partiea  who  have  fnrniahed  material  or  per- 
formed labor  upon  tbia  boilding,that  they  may  come  in  and 
pro  rate.  And  aection  3198,  Beviaed  Statntea,  providea  fo? 
the  payment  of  the  varioua  anb-contractora  pro  rata  accord* 
ing  to  their  claima. 

Section  3199,  Beviaed  Statutes,  provides  that  tbe  ownef 
after  receiving  tbeae  itemized  atatementa,  shall  forniab  tb^i 
bead  contractor  or  hia  aub-oon tractor  with  tbe  claim  of  tb# 
aub-oontractor,  ao  tbat  be  may  have  an  opportunity  of  either 
assenting  to  it  or  disputing  it  and,  if  disputing  it,  sec. 
8200,  Btivised  Statutes,  provides  for  its  arbitrament  and 
adjuatment. 

Section  3201,  Bevised  Statutes,  provides  tbat  after  this  ia 
done,  the  principal  contractor  has  five  days  in  wbicb  to  pay 
hiaanb-contractor.  At  the  end  of  tbat  five  days  tbe  owner  of 
the  building  may  pay   the   sub-contractor   all   the  aub-con- 
traetor  eiaims  pro  rata,  or  if  not,   and   it   can    be   enforced- 
against  him  as  for  qioney  bad  and  receirad,   then,    if  it   ia 
nqt  paid  after  tbeae  adjustments  bave  bean  made  and  th^0^. 
formalitiea  gone  through  with,  tbe  sub-contractor,  in  addi- 
tion to  hia  remedy  to  enforce  it  for  money  ha4  and  received 
oomiaHT.  1000.  sr  immw»  a^  jasv* 
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against  tbe  owner,  may  obtain  a  lien  apon  tbe  premiaes  of 
tbe  owner  aa  proyided  in  sec.  8202,  Revised  Statutes. 

Now  tbere  waa  no  attempt  to  comply  witb  tbese  several 
pirovisions  of  tbe  statnte,  wbicb  I  bave  referred  to,  piior  to 
section  8202,  Revised  Statates.  *  Bnt  tbere  wss  sn  attempt 
to  obtain  a  lien  by  a  compliance  substantially  witb  section 
8202,  Revised  Statates,  witbout  a  compliance  witb  tbe  for- 
mer  provisions  of  tbis  statute  and  altbougb  aection  8202, 
Revised  Ststutes,  at  tbe  time  bad  been  in  form  repealed  by 
the  act  of  1893. 

We  bold  tbat  tbese  several  provisions  of  tbe  statute  apply 
and  must  be  pursued  in  perfecting  a  lien  upon  the  premises 
of  tbe  oirner  of  tbe  building,  whether  the  payment  is  owing 
and  due  or  not  at  the  time  the  lien  is  attempted  to  be 
fastened  upon  the  owner  of  the  property. 

It  will  be  noticed  that  the  owner  of  the  building  sustains 
ho  contractual  relations  to  the  aab-contractor.  His  proper- 
ty can  be  subjected  to  a  lien  in  favor  of  the  sub-contractor, 
only  as  provided  by  the  statute;  and,  before  such  lien  can 
be  perfected,  the  claim  must  be  filed  with  tbe  owner  of  tbe 
building,  notice  given  to  his  contractor  by  the  owner  of  tbe 
building  that  he  may  have  an  opportunity  to  contest  tbe 
claim,  either  to  arbitrate  or  consent  to  it  in  some  way,  and 
an  opportunity  given  to  the  contractor  to  pay  his  debt  when 
adjusted,  and,  if  not  paid  by  the  contractor  within  five 
days  after  the  adjustment,  then  it  becomfs  the  duty  of  the 
owner  of  tbe  building  to  pay  pro  rata  to  these  various  lien 
holders. 

White,  Johnson  &  McCaslin.  Counsel  for  Plaintiffs. 

Oeo,  A,  Oroot  and  Harold  Remington,  Counsel  for  De- 
fendants. 


(Fifth  Cireult— Morrow  Co.«  O.,  Clrouit  Court— Deo. Term,  1888.) 
Before  Adams,  Douglass  and  Swarts,  JJ. 

THE  O.,  O.,  C.  ft  ST.  L.  RY.  CO.    v.    BELLE   ULIX)M,  Ad- 

miniatratrlK. 

FaUute  to  hloek  fro0n  and   guard  raih^RvleM  a§  to  eoniribuiorjf 
megliaefiee  not  nfftcled  hu  ufaiuiorp  requirement--^ 
(1)    The  faot  thaft  railroad  eompani^s  are  by  suction  88e5>18  R. 
8.  O.,  rsqairad  to   block  frogs  and  guard-rails  axeept  od 
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bridges,  does  not  Id  oases  where  the  railroad  eompaDy  has 
omiited  to  perforin  this  daty,  ehange  the  law  of  the  state 
in  regard  to  the  oontributory  neffligenoe  that  may  be  charg- 
ed against  a  party  reoeiving  an  Injury  from  saoh  anblooked 
frog  or  guard  rail. 
Opinion  Evidence^  When  admiMtible^ 

(8. )    Where  it  is  not  prsoticable  to  plaoe  before  the  Jury  all  the 

primary  facts  upon  which  they  are  founded,  the  opinion  of 

witnesses  who  haTe  shown  their  ezperienee  in   the    matter 

is  admissible. 

Reports  of  H.  H,  Pretidenii  to  State  B.  R.  CommUnoner  not   ad- 

miewle  in  evidence  <igainst   railroad  in  damage  auits — 

(8).  The  reports  made  by  officers  in  charge  of  railway  com- 
panies.  to  the  State  Oommlssioner  of  Kailroads,  in  regard 
to  accidents  and  injuries  to  employes  and  passengers,  made 
up  from  statements  gathered  from  parties  who  witnessed 
the  oircumstances,  in  compliance  with  sec.  2bl,  B  H.,  are 
not  competent  as  evidence  against  the  respective  railroad 
company,  in  actions  against  the  same  for  damages  for 
injuries  sustained  by  their  employes. 
Juror  taking  notes  of  tentimony— 

(4).  ft  is  a  maiter  of  serious  doubt  whether  it  Is  improper  for 
a  Juror  to  talce  notes  of  the  testimony.  On  questions  of  fact 
courts  makA  memoranda  as  to  thi  evidence  before  them, 
and  it  woud  neem  that  if  it  is  proper  fDr  a  member  of  the 
c<^uit,  it  would  be  proper  for  a  Juroi  to  do  so. 
Rules  abandoned  by  long  non  observance   with  knowledge  of  Com,' 

pony— 

(6)  Where  the  railroad  company  produces  in  evidence  its 
rules  which  forbid  employes  to  couple  cars  while  in  mo- 
tion, it  is  competent  to  show  that  such  rule  has  not  been 
observed  by  the  employes  of  the  railroad  company  for  a 
loni?  time  with  thA  knuwled}.>:e  of  the  representatives  of  the 
company,  and  in  such  case  the  Jury  should  Id  instructed  to 
find,  first,  what  the  practice  was;  discover  the  rule.  2nd, 
waa  that  practice  known  to  the  superior  servants  of  the 
deoed«nt  employe?  Was  it  known  to  the  yard-master? 
Was  it  known  to  the  agent  of  the  company,  or  the  ticket 
atrent,  or  whoever  was  the  agent  of  the  company  in  the  con- 
trol of  that  yard? 

.    Unblocked  fn>g^Presnmp*ion  of  knowledge  from  fact  of  iviurp'^ 

(6>.  A  charge  to  the  effect  that  because  the  statute  requires  a 
frog  to  he  bloclced,  if  the  company  fails  to  perform  tl  at 
duty,  it  Is  chargeable  with  knowledge  thereof,  is  erron- 
eous. A  defective  or  unbl'^cked  frog  does  not  come  within 
the  role  of  the  statute  of  1890.  87  O.  L.,  149-150,  which  ap- 
plies only  to  cars  and  locomotives  and  the  machinery  and 
attachments  thereto.  Under  that  statute,  if  a  man  Is  Injured 
by  a  defect  in  the  car  or  locomotive,  or  In  sny  of  the  ma- 
chinery oi  attachments  thereto,  the  company  is  charged 
with  knowledge  of  that  defect,  and  it  makes  a  prima  facie 
case  of  negligence  on  the  part  of  the  railway  eompany;  but 
so  far  as  a  defective  frog  or  any  other  defect  in  the  road- 
bed is  concerned,  the  rule  is  that  to  eharge  the  railroad 
eompany.  it  must  either  have  actual  knowledge  from  Ita 
employes  of  the  dafeet,  or  the  defect  must  have  existed 
for  aneh  a  length  of  time  thst  knowledge  of  the  defect  la 
preaamed  from  the  opportunity  to  know  of  it 
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Error  to  the  Court  of  Common  Pleas  of  Morrow  county. 

Adams,  J. 

This  case  ia  in  tfaia  coart  on  error  to  reverae  a  jodgmeDt 
recovered  by  Belle  Uilom,  Adminiatratrix,  againat  the  Bail- 
way  Company  in  the  conrt  of  common  pleaa.  The  aclion  ia 
brougbt  under  the  provision  of  aection  6184  of  the  Revised 
Statotea  for  damagea  for  causing  tbe  deatb  of  Paul  Cllom. 

The  petition  aeta  onl,at  considerabli^  length,  tbe  appoint- 
ment of  tbe  plaintilf  aa  administiatriz  of  tbe  ecitate  of  Paul 
JA*  Uilom,  deceased;  that  Paul  M.  Ullom  left  surviving 
bim,  Euie  Ullom,  bia  wife,  now  bia  widow,  and  a  child  un- 
born at  tbe  time  of  tbe  accident,  but  born  on  tbe  4tb  day 
of  March,  1897.  Stating  briefly  tbe  giat  of  tbe  negligence 
charged  against  the  railroad  company,  it  ia  alleged  in  tbe 
petition  that  it  ia  a  corporation  duly  organized  under  and  in 
pnreuanci^  to  tbe  lawa  of  tbe  state  of  Ohio,  and  now  owiia 
and  operates  a  line  of  railroad  extending  from  tbe  city  of 
Cleveland,  Cuyahoga  county,  Ohio,  weatward  through  tbe 
county  of  Crawford,  through  tbe  city  of  Galion  in  said 
county,  and  state  of  Ohio. 

Toe  giat  of  this  petition  is  that  tbe  railroad  company,  at 
a  certain  point  in  Galion,  bad  negligently,  carelessly  and 
unlawfully  failed  to  keep  and  maintain  a  blocked  or  filled 
frog,  and  on  the  contrary,  they  bad  allowed  it  on  the  7th 
day  of  January,  1897,  and  prior  thereto,  to  be  unblocked 
or  unfilled,  and  they  had  allowed  it  to  be  in  that  condition 
some  time  prior  thereto. 

That  Paul  Uilom  waa  a  night  awitcbman  in  tbe  employ 
of  defendant  company,  and  had,  on  the  7th  day  of  Janaary, 
1897,  in  tbe  course  of  bis  employment,  been  under  tbe  con- 
trol aud  direction  of  tbe  night  yard-master  of  aaid  yarda, 
who  waa  tbe  aervant  of  the  aaid  defendant,  and  who  iaaaed 
bia  ordera  to  the  foreman  of  aaid  awitcbing  crew;  and  that 
Paul  Ullom,  in  uocuupling  aome  cara  that  were  about  to  be 
set  in  npoB  a  switch,  stepped  between  tbeae  cara,  and  that 
big  foot  waa  caught  in  this  unblocked  frog,  and  that  be  waa 
struck  by  the  car  and  thrown  down  and  injored  flo  that  he 
died  on  tbe  aame  day. 

Tbe  petition  aeta  out  that  at  and  before  the  time  of  :the 
injury,  the  defendant  bad  notice  and  knowledge  of  aaid  an* 
Itwfnl  and  nnaafe  condition  of  the  frog,  bpt  that  Panl  Ulloni 
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did  not  know,  and  bad  no  meana  of  knowing,  that  the  frog 
waa  not  6lled  or  blocked;  and  that  in  tbe  darkneas,  it  was 
ippoaaible  for  bim  to  aee  eitber  tbe  poaition  or  condition  of 
tbe  eame. 

.  Tbe  answer  admita  aome  of  tbe  allegationa  of  tbia  peti- 
tion; admita  tbe  appointment  of  plaintiff  aa  adminiatratriz; 
admita  Panl  M.  Ullom  died  on  tbn  7tb  day  of  jMnnary, 
1897;  admita  it  la  a  corporation,  daly  organized  nnder  and 
in  pnranance  to  tbe  lawa  of  tbe  state  of  Obio:  admita  tbat 
it  owns  and  operates  a  line  of  railway  extending  from  tbe 
city  of  Cleveland,  tbrongb  tbe  county  of  Crawford,  tbe  city 
of  Galion  and  state  of  Obio.  and  that  it  did  so  own  and 
operate  said  line  on  and  prior  to  tbe  7tb  day  of  January^ 
1897.  Defendant  deniea  eacb  and  every  otber  allegation  in 
aaid  petition  of  plaintiff  tberein  not  eipreesly  admitted  or 
denied.  And  tbe  answer  furtber  avera  tbat  tbe  injury  in 
tbe  petition  described,  if  any  tbere  was,  was  caaaed  by  tbe 
fanlt  and  negligence  of  tbe  decedent  bimself. 

Tbere  is  a  reply  to  tbat  denying  tbe  allegationa  of  .con* 
tribntory  negligence.  Tbat  answer  pnt  in  issne  all  tbe  aU 
legations  of  tbe  petition  aa  to  tbe  fact  aa  to  wbo  were  tbe 
wife  and  cbild  of  tbe  deceased,  and  denies  tbat  bia  death 
was  tbe  reenit  of  tbe  acta  aet  out  in  tbe  petition;  and  deniea 
all  allegationa  of  negligence  on  tbe  part  of  tbe  railway  com- 
pany; and  tbe  reply  of  conrae,  pats  in  issne  tbe  contribii^ 
tor?  negligence  of  tbe  decedent,  Panl  M.  Ullom. 

Tbe  canae  waa  tried  to  a  jury,  and  reaolted  in  a  verdict 
for  tbe  plaintiff;  and  there  are  very  nnmerona  exceptions  in 
tbia  record  as  to  tbe  admission  of  evidence;  aa  to  tbe  charge 
of  tbe  conrt  as  given,  and  nnmerona  exceptions  to  /efnsala  to 
obarge  aa  reqnerted  by  tbe  defendant  below.  Tbe  qaestioo 
is  made  of  miacondnct  on  tbe  part  of  tbe  trial  judge  who 
tried  tbe  case. 

The  act  found  in  85  Ohio  Laws,  page  105,  which  is  sec* 
tioQ  8863-18,  requires  railway  companiea  to  block  or  fill 
frogs  and  guard  rails,  except  on  bridges;  and  that  the  raiU 
way  company  ia  required  by  law,  to  block  ita  awitchea,  ia 
an  important  fact  in  tbia  suit. 

Tbe  fact  that  it  ia  charged  tbat  tbe  railway  company  baa 
omitted  to  do  or  perform  aome  act,  or  discbarge  aome  duty 
wliicb  ia  impoaed  upon  it  by  atatute,  doea  not   change   the 
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law  of  the  state  io  regard  to  the  contribotory  negligence 
that  maj  be  charged  againat  the  party  receiving  the  in jtirj. 
That  haa  been  decided  by  the  anpreme  court  in  58  Ohio  8t., 
167,  the  caae  of  Heaa  t.  The  Oolambaa,  Sandoaky  A 
Hocking  Railroad  Oo.  I  will  not  attempt  in  thia  opinion, 
to  take  up  all  of  the  aaaigomenta  of  error,  but  will  take 
them  up  Bomewbat  in  the  order  that  thej  were  argued  upon 
the  hearing. 

There  ia  an  objection  of  the  railway  company  to  evidence 
beint;  admitted  aa  to  the  diatance  and  route  taken  in  carry- 
ing Paul  CJUom  after  the  accident,  from  the  acene  of  the 
injury  to  hia  home.  We  aee  no  proper  place  for  that  kind 
of  evidence  in  thia  caae.  But  we  cannot  aee  how  it  was 
material,  how  it  would  have  affected  the  controveray — the 
iaaue  between  the  partiea,  either  way. 

It  ia  said  that  the  court  erred  in  the  admiaaion  of  evi- 
dence — of  the  teatimony  of  Struble.  Thia  ia  the  queation: 
''You  may  atate,  Mr.  Struble,  take  it  in  the  month  of  Jan* 
oary,  at  the  hour  of  about  4:45  in  the  morning,  when  it  ia 
dark,  and  you  are  engage.1  in  awitchiog  cara  upon  the 
track,  with  the  ahadow  caat  by  the  cara  and  the  darkneaa  of 
the  night,  would  it  be  poaaible  for  a  awitchman  atepping 
forward  to  uncouple  two  cara  from  the  train,  to  determine 
where  a  frog  ia  aituated,  or  whether  it  ia  blocked  or  on- 
blocked?**  The  defendant  objected  to  that  queation,  and 
that  waa  overruled  by  the  court,  and  defendant  excepted. 
The  anawer  ia:  ''It  would  be  impoaaible  for  him  to  Ml  it" 
The  previoua  examination  of  the  witneaa  had  ahown  hia  ex- 
perience in  the  busiueaa. 

There  are  two  caaea  in  Ohio,  that  we  think  throw  aome 
light  upon  the  queation,  aa  to  whether  or  not.  that  evidence 
waa  properly  admitted  aa  opinion  evidence.  In  a  caae  in 
the  11  Ohio  St.,  333,  our  aupreme  court  aaya:  "In  an  ac- 
tion to  recover  dnmagea  against  a  railroad  company  for  the 
killing  of  plaintiff'a  horse  by  means  of  the  negligence  of 
the  aervants  of  the  company  io  running  and  management  of 
a  locomotive  and  train,  the  eni^ineer  in  cbarse  of  the  loco- 
motive at  the  time  of  such  killing,  who  saw  the  horses  when 
they  came  upon  the  track,  who  is  shown  to  be  arquainted 
with  the  business  of  running  railroad  locomotivea  and 
traiua,  and  had  been  engaged   in  auch    buaineea    for   five 
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jeart,  is  competeot  to  testify  u  an  ezpvrt  upon  qaeatioot  in 
raapect  to  the  maDagement  of  locomotiTea  and  Iraioa,  and 
to  give  ao  opioion  wbetber,  io  view  of  tbediatance  between 
tbe  eogioe  and  tbe  boraea  wben  tbe  latter  came  upon  tbo 
track,  it  waa  poaeible  to  avoid  tbe  injory  complained  of/' 

And  in  tbe  caae  of  tbe  Railroad  Co.  ▼.  Scboltz,  48  Ohio 
St.,  270,  io  an  opinion  by  Jodge  Owen,  there  ia  a  very  ez« 
haoative  review  of  tbe  aotboritiea  upon  tbe  qoeation  of  tbe 
admiaaibility  of  expert  teatimony  and  tbe  admitaibility  of 
opioion  evidence  by  non-ezpeita.  And  on  page  282  of  tbat 
opioion,  tbe  learned  Jodge  aaya:  '*A  few  general  propoai- 
tiooa  are  aabmitted,  wbicb,  it  ia  tielieved,  fairly  reflect  tbe 
current  of  aatbority  on  tbe  aobject  of  tbe  admiaaibility  of 
the  opiniona  of  witneaaea  aa  evidence.'*  I  omit  tbe  firat 
three  paragrapba,  bat  paragraph  four  reada:  *^In  mattere 
more  within  the  common  obaervation  and  experience  of 
men,  noo-experta  may,  in  caaea  where  it  ia  not  practicable 
to  place  t)efore  the  jory  all  the  primary  facta  opon  which 
they  are  founded,  atate  their  opiniona  from  anch  facta, 
where  aoch  opioiooa  involve  concloaiona  material  to  the 
aobject  of  the  inquiry.*' 

It  ia  true  that,  in  the  Schultz  caae,  tbe  queation  that  the 
court  had  to  decide  waa,  whether  non-expert  witneaaea  could 
ezpreaa  an  opioion  to  the  jory  aa  to  whether  or  not  the 
fence*  waa  auflScient  to  turn  atock.  And  tbe  court  held  tbat 
where  witneaaea  who  abow  no  other  qualiflcationa  than  that 
they  bad  aeen  the  fence,  that  it  waa  error  to  allow  to  go  to 
the  jury,  their  opinion  aa  to  the  aoAciency  of  the  fence  to 
turn  atock,  aod  it  ia  aaid  that  thoee  witneaaea  could  have 
deacribed  tbe  fence,  the  condition  that  it  waa  in,  aa  they 
aaw  it,  and  the  membera  of  tbe  jory  would  be  aa  competent 
aa  thoae  witneaaea,  to  aay  whether  or  not,  tbe  fence  waaaoflS* 
cient  to  tarn  atock.  Bat  teated  by  tbe  rule  laid  down  od 
page .282,  we  think  tbat  tbe  admiiiaion  of  tbe  evidence  in 
the  caae  at  bar  comes  within  this  rule;tbat  it  iaa  caae  wbeie 
it  ia  not  practicable  to  place  before  tbe  jary  all  the  primary 
facta  upon  which  they  are  foanded,  and  there  ia  no  excep* 
tion  in  tbe  record  in  tbat  reapect. 

At  variooa  placea  in  tbia  record,  tbe  coanael  for  tbe 
plaintiff  below  attempts  to  prove,  by  secondary  evidence, 
tbe  cootenta  of  certain  written  reporta  made  by  tbe  different 
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MsployeB  of  tbe  railwaj  company.  Tbete  is  eonaiderabia 
toDtroTersy  in  the  coart  of  common  pleaSt  between  connael 
for  tbe  respective  parties.  Coansei  for  the  plaintiff  beloW 
elaims  that  the  attorney  on  the  other  side  promiaed  to  bavi 
these  reports  in  conrt  and  farnisb  them;  that  was  denied 
on  tbe  other  side.  There  was  an  offer  made,  or  eaggestion 
'Dade  by  coonsel  for  plaintiff,  ttiat  he  wonld  put  the  oppos> 
ing  counsel  upon  the  witness  stand,  and  the  other  attorney 
declined  to  be  sworn,  and  be  was  not  sworn.  Oonnsel  for 
defendant  In  error  made  his  professional  statement  as  to 
what  the  arrangement  bad  been,  and  introduced  in  evi- 
dence^  a  letter  from  the  attorney  for  the  railway  company, 
Uritten  a  week  before  the  trial  commenced,  in  which  the 
statement  was  made  that  the  reports  were  the  private  prop- 
erty of  the  company,  and  wonld  not  be  produced  upon  the 
irial,  and  counsel  should  govern  himself  accordingly* 

Tbe  court  admitted  parol  evidence  as  to  what  was  con- 
tained in  these  written  reports — written  reports  of  the  oc- 
currence of  the  accident  to  Ullom^  and  these  reports  con- 
tained, or  were  made  up  from  statements  that  were  gathered 
from  the  parties  who  wifcuessed  tbe  circumstances  surround- 
ing this  transaction,  and,  as  one  witness  says,  from  state- 
iaents  received  from  Ullom  himself.  Counsel  for  tbe  de- 
fendant in  error  contend  that,  because  tbe  statute,  section 
S61  requires  presidentsorother  officers  in  charge  of  railway 
Companies  to  make  reports  of  accidents  snd  of  injuries  to 
•mployes  and  passengers,  to  the  state  commiiFBioner  uf  rail* 
ways,  those  reports  are  the  acts  of  the  company,  and  that 
therefore  any  admissions  or  statements  made  in  those  le- 
ports  are  evidence  on  tbe  trial  of  a  case,  to  establish  tbe 
truth  of  the  facta  that  are  recited  in  those  reports. 
■-■  We  pass  by  the  question  of  wh^'ther  or  not  this  was  a 
case  for  secondary  evidence.  Counsel  had  not  availed  him- 
self of  the  provisions  of  sections  6289  &  6290,  by  motion 
or  notice,  to  require  tbe  other  side  to  produce  books  of 
documents  that  he  might  require  in  evidence,  but  he  relied 
upon  the  arrangement  that  he  claimed  to  have  made  with 
opposing  counsel.  We  dispose  of  this  case  just  aa  we  would 
dispose  of  it  if  these  reports — written  reports — themselves 
bad  been  offered  in  evidence.  Are  they  competent  evidence 
lo  establish  tbe  facts  that  were  in  issue  between  these  par* 
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tlen?  OoQDBel  for  the  defendaut  in  error  cited  the  Ohio 
code  of  eTideDce,  and  in  that  the  citation  of  the  case  of  the 
Baltimore  &  Ohio  Railroad  Oo.  v.  Oampbeil,  86  Ohio  St., 
647.  That  case  went  op  from  Gaernaej  conntj.  The  caae, 
as  atated  in  the  third  ajJlabaa,  ia  thia:  '*A  paaaenger  by  a 
railroad  train,  aa  aoon  as  practicable  after  ita  arri?al  at  tba 
place  of  deatioatioD,  presented  to  the  agent  in  charge  of  tbe 
baggage-room,  a  check  for  his  baggage,  and  demanded  the 
same,  which  baggage  be  had  delivered  to  the  carrier  when 
be  took  passage  on  the  train.  The  agent  being  nnable  to 
find  the  baggage,  took  the  number  of  the  check,  and  re* 
qaested  the  passenger  to  call  again.  On  the  same  evening 
tbe  passenger  retarned  to  the  depot,  bntthe  agent  informed 
bim  that  he  had  made  farther  search,  and  the  baggage 
Goold  not  be  found.  Held,  that  snch  acts  and  declaiations 
of  the  agent  were  competent  evidence  for  the  passenger  in 
bia  action  against  the  carrier  for  the  loss  of  snch  baggage.*' 
Tbqt  decision  is  pat  npon  the  ground  that  it  was  tba 
declaration  of  the  agent,  made  at  the  time  and  about  the 
bdainess  that  he  was  then  engaged  in.  And  that  case  woold 
be  like  the  case  at  bar,  if  tbe  agedt,  after  he  had  told  that 
be  could  not  find  tbe  baggage,  had  attempted  to  declare  to 
tbe  pa<<6eoger  where  tbe  baggage  had  been  lost  on  ita  way 
from  New  York  to  Cambridge,  and  that  it  had  been  Inat 
tbrongh  the  carelessness  or  negligence  of  some  employe  of 
tbia  company.  It  is  well  Settled  that  an  agent  or  employe, 
edtber  of  a  peraon  or  corporation,  cannot  fix  a  responsibility 
upon  his  employer  by  admitting,  after  the  accident,  that  he 
was  negligent,  or  derlariug  that  other  employee  of  the 
company  were  negligent.  It  is  the  narration  of  a  paat 
event;  it  is  not  a  part  of  tbe  res  gestae;  it  is  objectionable 
opon  that  ground,  and  it  is  objectionable  upon  the  other 
f^rouod,  that  it  ia  not  within  the  scope  of  bis  employment. 
He  is  not  employed  for  the  purpose  of  binding  tbe  company 
by  bis  adaalssions  or  declarations.  But  theae  reporta  here, 
even  if  the  written  reports  had  been  offered  in  evidence,  are 
not  competent,  for  the  reason  that  I  have  indicated;  they 
•re  bearaay  of  hearsay,  and  tbe  fact  that  the  law  requirei 
those  reports  to  be  made  to  the  commissioner,  does  not 
milke  them  competent;  that  requirement  is  for  a  different 
piltpMa.     The  atatote  doea  not  declare  that  thoae  report! 
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■ball  be  atad  io  evideoce  ag^iotk  the  company.  It  ilia 
compaoj  waa  to  make  itaelf  liable  for  damagea  bj  reaaon  o( 
ita  reporta  to  the  railwaj  commiaaioDer  of  the  atate,  that 
woaid  defeat  the  parpoae  of  Ibe  act. 

We  tbink  tbat  there  waa  an  error  in  tbe  admiaaion  of  all 
thai  claaa  of  teatiinonj  aa  to  tbeae  written  reporta.  We 
have  not  been  able  to  diacover  definitely  from  thia  record, 
whether  the  deposition  of  Archer«  who  wa^  an  employe  or 
depoty  in  tbe  railway  commiaaioner*a  oflSce,  waa  admitted 
in  evidence,  or  not;  bat  there  is  nothing  in  thtt  depoaitioa 
tbat  ia  competent  evidence.  It  la  all  objectionable  npon 
tbe  gronnda  that  I  have  indicated. 

On  page  2z5f  tbe  court  charged  the  jnry  npon  that  anb- 
ject  *'In  the  abaence  of*  and  inability  of  plaintiff  to  ae- 
cnre  the  reporta  made  to  tbe  company  of  the  injury,  verbal 
teatimony  thereof  waa  admitted  aa  reflecting  on  the  fact  of 
the  iojary,  who  it  waa,  bow,  where  and  when  occnriing. 
Bat  I  think  I  may  aay  to  yon,  from  the  evidence  and  con* 
ceaaiona  on  the  trial,  that  the  fact  of  tbe  injury  at  tbe  time 
and  place  averred,  and  the  death  of  tbe  decedent  therefrom, 
ia  not  now  a  matter  of  diapnte;  hence  your  inquiry  will  be 
directed  at  once  to  tbe  queation  of  liability  or  non-liability 
of  the  defendant,  aa  resting  on  tbe  queation  of  negligence 
in  iaaue  on  all  tbe  evidence  offered  before  yon  on  the  trial 
of  thia  caae." 

We  think  tbat  that  left  tbeae  reporta  to  tbe  jury  for  what- 
ever  purpoae  the  jury  might  aee  fit  to  uae  them,  and  it  waa 
erroneoaa  and  mialeadiug;  and  tbat  tbe  court  on  tbat  aob- 
ject,  ought  to  have  taken  all  that  evidence  from  tbe  jnty, 
aa  be  waa  requested  to  do  in  the  fourth  requeat  to  charge 
made  by  tbe  defendant  in  tbe  court  below.  He  asked  tbe 
court  to  instruct  tbe  jury,  that  I  bey  were  not  to  consider 
any  of  the  teatimony  on  tbat  aubject,  but  to  wholly  diare- 
gard  tbe  aame. 

On  page  112  of  tbe  record  thia  occurred,  and  it  ia  in  tbe 
eiamiuation  of  tbe  witneaa  Fred.  Loniua.  and  in  bia  direct 
eiamination;  be  waa  called  for  tbe  plaintiff  below.  It  can 
be  gathered  from  bia  previoua  ezaminafion  tbat  be  waa 
either  an  unwilling  witneaa,  or  at  leaat  tbat  counael  for 
plaintiff  below  tbonght  be  waa  an  unwilling  witness.  He 
waa  aaked  thia  queation:  '*Ian*t  it  a  fact  tbat  one  of  the  re» 
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qairamentfl  of  boldiog  yoar  position  ii  not  to  tell  aojtbing 
about  tbis  accident?''  Objected  to  by  defendant.  Court: 
*' Well,  I  want  to  aay  tbia;  a  company  baa  no  rigbt  to  place 
any  aacb  reatrictiona  apon  tbeir  employee.  Tbey  bava  no 
rigbt  to  embarraaa  a  witneaa  by  any  aocb  rolet  nor  have  no 
rigbt  to  diacbarge  tbem  for  telling  wbat  tbey  know,  aa  tbe 
witneaa  ia  bere  to  tell  all  be  knowa  about  tbe  caae,  and  tbey 
have  no  rigbt  to  diecbarge  bim.''  Attorney  Bruce:  '*I 
won*t  preea  it."  Defendant  objectedt  and  excepted  to  tbe 
foregoing  remarki  made  by  tbe  court  Court:  **And  the 
preaumption  being  all  agaioet  tbia  which  would  be  againat 
preaaing  an  inquiry  of  tbe  kind,  of  couiae  it  don't  make 
any  difff-rence  to  me  wbetber  partial  take  ezceptiona  or  not; 
it  ia  tbe  courfa  Tiewa  aa  ezpreeaed  upon  tbe  anbject.** 

We  think  that  anybody  who  baa  bad  any  experience  in 
court  proceedioga,  would  agree  that  tboae  atatementa,  com- 
ing from  tbe  judge  preaidiug  in  tbe  trial  of  the  caae,  and 
made  in  tbe  preaence  of  tbe  jury,  would  be  highly  prejndi* 
cial  to  tbe  rigbta  of  tbe  defendant  company.  I  do  not 
know  that  it  ii  neceaaary  that  tbia  court  abould  attempt  to 
characterize  that  kind  of  a  statement  from  tbe  bench.  All 
moat  concede  that  it  ie  improper.  Haa  that  l)een  cured  by 
anything  that  occurred  later  in  the  trial? 

Our  attention  ia  called  to  page  227  of  the  general  charge. 
After  telling  the  jury  that  it  ia  tbeir  province  to  determine, 
tbe  facta,  and  tbey  moat  patiently  and  impartially  conaider 
all  the  evidence,  tbe  court  continued:  *'Tbia  duty  you  wiH 
perform  oniofloenced  by  tbe  character  of  the  auit,  or  the 
partiea  to  the  action,  or  by  any  aide  remarka  by  court  or 
counsel  in  the  courae  of  the  trial." 

We  have  no  meaoa  of  knowing  whether  twelve  men  in  a 
jury-box,  after  a  apeecb  of  this  kind  from  the  trial  judge, 
when  tbey  beard  tbe  tiial  judge,  in  tbe  cloaing  part  of  bia 
cbarge,aay  to  them  that  they  were  to  disregard  any  aide  le* 
marks  by  the  court  or  counsel,  would  understand  that  theae 
remarks  were  only  ''side  remsrks."  Legslly,  where  im- 
proper  remarka  are  made  in  tbe  presence  of  a  jury  by  the 
tri^l  judge  or  by  counsel  in  the  argument  of  the  case,  the 
effect  of  that  can  be  cured,  in  the  case  of  an  attorney,  by 
the  prompt  apology  or  retraction;  or  let  the  court,  being 
appealed  to,  absolutely  and  in  unmiatakable  terma,  tell  the 
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jury  tbaft  those  remarks  are  not  to  be  considered ;  that  they 
are  withdrawn  from  the  consideration  of  the  jury,  and  that 
the  conrt  is  to  proceed  as  though  those  remaiks  had  not 
beAD  made.  I  say  snch  error  can  be  cured  legally,  bnt  all 
lawyers,  as  a  matter  ot  fact,  icnow  it  is  not  cared;  that  when 
the  prejudicial  matter  gets  to  the  jury — they  once  hear  the 
im propel  remark  from  whatsoever  source  it  comes — it  may 
be  incompetent  evidence — I  say  all  lawyers  know  that  when 
the  jury  have  once  heard  those  remarks  or  words,  that  it 
cannot  be  taken  away  from  them. 

The  court  in  this  case,  made  no  effort,  except  (if  it  was 
an  effort)  in  the  reference  to  ''side  remarks'%  to  take  these 
matters  from  the  jury.  The  court,  in  making  these  re« 
marks,  assumed  that  this  railway  company  and  its  employes 
bad  been  guilty  of  an  attempt  to  suborn  witnesss;  to  tell 
witnesses  to  testify  falsely  or  conceal  the  truth,  by  threats 
to  discharge  them  from  their  employ.  There  is  nothing  in 
the  evidence  that  warrants  any  such  aseumption.  If  there 
bad  been  evidence  tending  to  prove  that  state  of  facts,  it 
would  hsve  been  a  question  for  the  jury  to  determine  from 
the  evidence,  and  not  for  the  court  to  assume  that  those 
facts  were  proved. 

We  find  no  prejudicial  error  in  this  recoid  ss  to  the  ad* 
mission  of  the  clothing  and  the  shoe.  Perhsps  as  to  the 
clothing,  the  evidence  wss  not  what  it  should  have  been  as 
to  showing  that  the  clothing  was  in  the  ssme  condition  at 
the  trial  that  it  was  immediately  after  the  accident,  but  that 
goes  to  the  weight  of  the  evidence,  and  not  to  its  compe^ 
tency. 

As  to  the  charges  of  miHconduct  of  the  jury,  both  in  re- 
spect to  looking  at  a  frog  at  the  Short  Line  Bailroad,  and 
as  to  a  juror  making  notes  of  the  testimony,  we  think  that 
on  the  aflBdavits  as  presented  to  the  trial  judge  on  the  mo* 
tion  for  a  new  trial,  the  court  could  have  found  either  way^ 
and  while  it  is  not  necessary  to  pass  upon  the  question,  this 
court  hss  very  serious  doubts  whether  it  is  improper  con^ 
duct  on  the  part  of  a  juror  to  take  notes  as  to  evidence* 
This  court,  and  every  other  court  we  know  of,  on  questions 
of  fact,  makes  memoranda  as  to  the  evidence  before  them, 
and  it  wodid  seem  to  us  that  if  it  is  proper  for  a  meml)er  of 
this  dourt,  it  would  l>e  proper  for  a  juror.     One. is  a  jury  of 
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twelve  08  tf  ierB  of  fMt,  and  tbie  eoart  in  eppaul  caaee  on 
Uie  factit  ia  a  jury  of  three;  bat  tuat  qneation  la  not  befoff 
the  coart. 

On  page  226,in  the  charge  of  the  conrt:  In  tbia  c^ae  tbipf 
abowed  a  book  of  ralea  of  the  oompvoy,  which  waa  pat  ia 
evidence,  and  attention  ia  called  eapeciallj  to  the  inle  of 
(he  company  that  employee  were  not  allowed  to  coaple  or 
oncouple  cara  while  in  motion.  And  after  the  coart  bad 
charged  the  jary  eipreaaly  that,  "if  the  employe  bad  auff- 
ered  an  iojary  broagbt  abont  by  the  violation  of  the  plain 
inatractiuna  of  bia  piincipaK  be  cannot  be  liable  thert-for^ 
And  the  aame  lale  appliea  in  thia  caae,'  that  the  deceaaed 
coald  not  maintain  an  action  for  the  injuiy  if  he  bad  ear* 
vivcd— bia  adminiatratriz  cannot— bia  death  did  not  operate 
to  change  thia  rale.  Pnt  in  tbia  connection  I  call  yoar 
attention  to  the  rnlea  in  evidence  and  the  contract  of  em* 
ployment,  and  alao  to  the  evidence  aa  to  how  the  awitcLingy 
coopliag  and  aoeoapling  of  cars  waa  done  in  the  yarda  of 
the  company  at  and  before  the  accident,  and  determinia 
whether  or  not,  the  rale  of  the  company  in  regard  to 
awitching  and  coapling  and  nncoapling  of  cara  waa  by  the 
practice  there  io  ao  doing  abrogated/' 

What  ia  the  law  relating  to  theae  rnlea  of  (he  company 
and  their  abrogation  by  caatom  or  practice  of  employee  io 
diaobeying  the  ralea,  ia  a  matter  that  we  thick  ia  very  well 
atated  and  determined  by  the  United  Statea  circnit  coart  of 
appeala,  80  Fsderal  Reporter.  The  caae  begina  on  page 
488,  aod  I  read  from  page  403.  And  Jndge  Clark,  who 
annonnced  the  opinion  in  that  caae,  ia  q anting  from  a  caae 
In  1  Cireait  Coart  of  Appeala,  paf^e  630,  aod  qaotea  it  with 
approval.  **To  hold  tliat  tbia  defendant  company  conid 
make  tbia  rale  on  paper,  call  it  to  plaintiff'a  attenlioo,  and 
give  him  written  notice  that  he  moat  obey  it  and  be  tioond 
by  it  on  one  day,  and  know  and  acqaieece  withoat  com- 
pliant or  objection  in  the  complete  diaregard  of  it  by  the 
plaintiff  and  all  ita  other  employee  aaaociated  with  bim  oa 
evry  day  be  wae  in  ita  acrviee,  and  then  eacape  liability  (e^ 
him  for  mo  iojary  caoaed  by  ita  owd  breach  of  duly  tower4 
the  plaintiff  becaaae  be  diaregarded  tbia  role,  would  be 
nettker  good  morale  eor  good  lav.  Ac^iona  are  efleo  more' 
efleeiive  tfaaa  werda,  and  it  •  will  not  do  to  aay  tliet  Milket 
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the  plaintiff  nor  the  jary  wat  antborized  to  believe,  from 
the  loDg-coDtiDiied  acqaieacence  of  the  defeDdaol  in  this 
diaregard  of  tbia  rule,  tbat  it  bad  betsn  abandoned,  and  it 
waa  not  in  force.  The  evidence  of  ancb  abandonment  waa 
complete  and  ample,  and  tbe  ruling  and  charge  of  the  conrt 
l-elow  on  tbis  anbject  were  rigbt.  Citing:  Barry  y.  Buil- 
road  Co.,  98  Mo.,  62;  11  8.  W.,  808;  18  Fed.,  804;  106 
Mo.,  74;  16  8.  W.,  924;  and  to  tbe  aame  effect,  aee:  122 
N.  Y  ,  657;  25  N.  E.,  915;  12  Miaa.,  13;  16  Soatb,  248; 
101  Micb.,  697;  60  N.  W.,  809;  96  Tenn.,  128;  88  S.  W., 
1050. 

So  far  aa  the  evidence  in  tbia  case  at  bar  waa  concerned, 
there  was  evidence  from  which  tbe  jury  might  have  found 
that  for  a  long  time  tbia  rule  had  not  been  obeerved  by  the 
employee  of  the  company  in  tbe  yarda  at  Gallon,  Ohio;  and 
they  could  have  further  found  the  fact  from  the  evidence, 
that  this  utter  diaregard  to  tbe  rule  waa  known  to  the  auper- 
inteodent,  aervauta  or  employee  of  the  railway  company, 
who  were  ita  repreaentativea  in  and  about  tbe  Galion  yard; 
but  that  tbe  queetion  waa  not  aubmitted  to  the  jury. 

In  tbe  charge  in  tbia  particular  be  aays,  you  aimply  de- 
termine whether  the  rule  waa  abrogated  by  the  practice. 
Without  aeeing  that,  they  muat  find  firat,  what  tbe  practice 
waa;  discover  tbe  rule.  Second,  waa  that  practice  known 
to  the  Buperior  aervanta  of  tbia  decedent?  Waa  it  known  to 
the  yard  maater?  Waa  it  known  to  the  agent  of  the  com- 
pany, or  the  ticket  agent,  or  whoever  waa  the  agent  of  the 
company  in  the  control  of  tbat  yard?  That  queation  waa 
not  aubmitted  to  the  jury,  but  it  ia  aaid  tbat  tbat  error,  if 
error  it  be,  waa  cured  by  the  anawer  to  one  of  tbe  apecial 
interrogatoriea  tbat  waa  aubmitted  to  the  jury,  and  that  it 
brought  it  within  tbe  rule  laid  down  by  the  aupreme  conrt 
in  58  Ohio  St.,  517,  Obaae  v.  Brundage. 

Tbe  queation  ia  tbia:  *'Did  decedent  violate  a  rule  of  tbe 
company  when  be  paaaed  between  tbe  moving  cara  to  db« 
couple  them?*'  The  anawer  ia'* No."  Then  tbe  jury  goea 
on:  **Teatimony  abowa  tbat  rnle  No.  208  waa  abrogated  by 
tnatom  and  conatant  violation  of  aaid  rnle."  Now,  tbe 
latter  part  of  tbat  anawer  ia  not  reapouaive  to  tbe  queation. 
Tbey  anawered  tbe  queation  when  they  aaid  **No."  Tbej 
Wife  n6t  aaked  thare  to  determine,  and  they  did  liot  deter« 
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nine  that  the  railway  compaoj,  tbroagb  its  proper  officers, 
knew  of  that  castom  in  tiolatioD  of  that  rule.  And  we 
think  the  charge  ia  erroneooa^in  the  waj  I  have  indicated, 
on  page  226. 

On  page  222  of  this  charge  ia  another  matter  that  I  wish 
to  call  attention  to.  In  thie  claim  of  the  plaintiff,  after  stat- 
ing the  claims  in  the  pleading:  *'I  say  to  yoo  that  theie  ia 
a  atatnte  requiring  railroad  companies  to  adjust,  fill  or 
block  the  frogs,  switches  and  gaard-rails  on  its  tracks,  with 
the  exception  of  guard  rails  on  bridges,  so  as  to  prevent  the 
feet  of  its  employes  from  being  caught  therein;  these  re- 
quirements decedent  had  a  right  to  presume  that  defendant 
would  observe,  and  if  there  was  any  omission  of  this  duty, 
the  defendant  was  chargeable  with  knowledge  thereof." 

It  ia  true,  over  on  page  223,  the  court  says:  "'Ton  are 
further  instructed  that  a  railway  company,  as  regards  its 
employes,  must  keep  its  railway  tracks,  switches  and  appli- 
ances  in  a  good  and  safe  condition;  and  if  its  agents 
charged  with  the  duty  of  inspecting  and  repairing  the  same, 
have  notice  of  defects  in  them,  or  by  any  reasonable  care 
and  diligence  could  have  learned  of  them,  and  omit  to  make 
repairs  iu  consequence  of  which  an  employe  is  injured 
while  he  is  himself  using  reasonable  care  and  prudence, 
then  there  is  a  want  of  such  care  on  the  part  of  the  com- 
pany as  the  law  requires,  and  the  company  would  be  liable 
ifor  such  injuries." 

The  matter  on  page  222  is  inconsistent  with  what  follows, 
because  it  says,  that  because  the  statute  requires  a  frog  to 
be  blocked,  and  if  the  company  fails  to  perform  that  duty, 
they  are  chargeable  with  knowledge  thereof.  Now,  that 
dependa  upon  the  circumstsnces.  A  defective  or  unblocked 
hog  does  not  come  within  the  rule  of  the  statute  of  1890, 
87  Ohio  Laws,  149-150,  be-^auae  that  applies  only  to  cars 
and  locomotives  and  the  machinery  and  attachmenta  thereof; 
that  is,  the  machinery  and  attachmenta  of  the  cars  and  lo- 
eomotivea.  And  the  atatnte  saya  there,  if  a  man  ia  injured 
by  a  defect  in  either  the  car  or  locomotive,  or  in  any  of  the 
machinery  or  attachmenta  of  the  car  or  locomotive,  that  the 
company  is  charged  with  knowledge  of  that  defect,  and  it 
makes  a  prima  facie  caae  of  negligence  on  the  part  of  the 
Ailws J  company;  bnt  ao  far  aa  a  defective  frog  ia  coa- 
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cerned,  or  any  other  defect  in  the  road-bed  is  concernedt 
tbe  rale  is  different.  In  tbu  case  of  a  nianicipai  coipora* 
tion,  where  it  ia  charged  with  negligence  for  a  defective 
atreety  it  must  either  have  actual  knowledge  from  ita  em- 
ployee of  the  defect,  or  the  defect  mnat  have  eziated  for 
anch  a  length  of  time  that  knowledge  of  the  defect  ia  pre- 
anmed,  from  the  opportnnity  to  know  of  it. 

There  were  aome  tweny-aix  reqaeata  to  charge  the  jnry. 
I  have  already  apoken  of  thefouitb,  and  that  it  ahoald  have 
been  given.  The  third  reqneat  wae  given.  Aa  we  view  it, the 
twelfth  reqneat  ahoald  have  been  given.  *'If  the  decedent, 
Panl  M.  Ullomi  knew  of  the  defect  in  the  awitch  or  frog 
from  which  the  injury  happened,  and  yet  remained  in  the 
aervice  and  continued  to  oae  the  frog  or  awitch  without 
giving  notice  thereof  to  the  employer,  he  mnat  be  deemed 
to  have  aaaamed  the  riak  of  all  danger  reaaonably  to  be  ap« 
prehended  from  each  nae,  and  ia  not  entitled  to  recover. 

Aa  to  theae  remaining  requeata,  many  of  them  are  true  aa 
abstract  propoaitiona  of  law,  but  tbey  have  no  tiearing  apoa 
the  caae  at  bar,  and  a  number  of  othera  we  think  are  not 
correct  atatementa  of  the  law,  becauae  tbey  aaaume  certain 
facta  to  be  proved,  which  it  waa  the  province  of  the  jury  to 
determine. 

The  evidence  in  thia  caae  waa  of  anch  a  character  that 
tbe  jury  might  very  well  have  found  that  Ullom  waa  in- 
jured in  the  way  it  waa  charged  in  the  petition  that  tbe 
proximate  cause  of  his  injury  waa  the  failure  of  the  railway 
company  to  block  the  frog — iu  other  worda,  that  he  caaght 
hia  foot  in  the  frog,  by  reason  of  which  he  waa  killed. 

On  the  question  of  his  contributory  negligence,  it  conld 
be  aaid  in  behalf  of  tbe  railway  company,  that  he  bad  been 
employed  there  for  two  or  three  yeara  aa  night  awitcbman; 
that  by  reaaon  of  that  employment  he  bad  tbe  opportnnity. 
of  knowing  of  tbe  condition  of  thia  frog,  and  that  be  wa9 
chargeable  with  knowing  what  he  might  have  known  by  tbe 
reasonable  exerciae  of  hia  facultiea.  On  the  pther  band,  it 
conld  be  claimed  with  considerable  force,  that  being  em- 
ployed there  in  the  night  aeaaon,  that  nnleaa  hia  atteoljoii 
waa  particularly  called  to  the  conditioq  of  tbe  froga,  that 
he  woqld  pot  know  whether  they  were  blocked  or  pnblocj^ed^ 

We  i^re  nqabU  to  i^ay  that  the  jjadgmavt  qI  tb^^  cpqjrt  1^ 
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low  was  not  Boiiained  hj  anflSoient  evidence,  and  we  do  not 
reTerse  the  judgment  on  that  ground,  but  on  the  grounda 
that  I  have  indicated,  and  we  think,  in  the  intereat  of  }ua- 
tice,  that  the  judgment  of  the  court  below  should  be  re- 
▼eraed,  and  the  cauae  ia  remanded  for  further  proceedinga, 
according  to  law. 

Curiia  E.  McBride,  and  Jamea  Olds,  for  Plaintiff  in 
Error. 

Mitohell  &  Bruce,  and  J.  W.  Barry ^  for  Defendant  in 
Brror. 


(Eighth  Olrouit— Ouyahoga  Go,  O.,  OH  Oouri-OctTerm,190a) 

Before  Caldwell,  Maryln  and  Lanble,  JJ. 

[Judge  Laubie  of  the  Seventh   circuit  taking  tbe  place  of 

Judge  Hale.] 

H.  P.  EBLLS  V.  ANDRBWF.  SHEA,  dolnebusineiB  under  the 
name  and  style  of  The  Shea  Plating  and  Manufacturing 

Company. 

BignatiMte   of   TrecLdurer   of  eorparation  at  ^*Tre(u.^^'^Per$onai 

(1. )  where  the  treasurer  of  a  corporation  accepts  a  bill  of  ex- 
change drawn  by  such  corporation,as"H.  P.  Eells,  Treas.'*, 
such  signature  will  be  considered  merely  as  a  description  of 
the  person,  and  he  Is  liable  iodlvldually  on  the  draft  as  the 
acceptor  thereof;  and  In  a  suit  against  him  on  such  draft, 
evidence  that  he  did  not  Intend  to  bind  himself;    that   the 

f plaintiff  knew  that  fact,  and  that  when  he  accepted  this 
nstrument  from  the  person  who  endorsed  It  over,  he  knew  it 
was  not  the  endorsement  of  tbe  treasurer  personally,  but 
the  endorsement  of  the  company,  Is  not  admissible. 

Same^EleoUon  to  8ue  either^ 
(fL)  In  such  case  the  holder  of  such  draft  may  elect  to  proceed 
against  either  the  corporation,  or  such  treasurer  Individual- 
ly, and  if  In  a  suit  against  either  be  fails  to  collect  the  total 
amount  of  bis  claim,  he  may  proe«»ed  sgainst  the  other  to 
collect  the  balance. 

SeiUemBnt  of  suit^Bar  to  further  litigation  cw  between  parties^ 

but  not  a$  to  third  parties-^ 

(8.)  In  such  case  the  bolder  of  the  draft  sued  the  corporation 
as  the  maker  thereof,  who  set  up  counter-claims,  where- 
upon a  settlement  was  effected  between  these  parties,  and 
an  entry  was  made  In  the  9ult,  that  the  case  was  dismissed 
at  the  costs  of  the  defendant  corporation,  withoat  any  Judg- 
ment against  defendant  being  entered  except  for  such  costs. 
Held :  that  such  entry  Is  a  bar  to  any  further  litigation  be- 
tween the  parties  on  the  same  cause  of  action.    »But  where 

(oowawMi,  1900^  BY  04aa  o.  #aBa.| 
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such  defendant  oorporation  became  Insolvent  and  failed  to 
pay  the  total  amoant  agreed  upon  in  the  settlement,  such 
entry  will  not  be  a  bar  to  a  suit  seainst  a  third  party  who 
is  also  liable  on  such  cause  of  action,  but  was  not  a  party  to 
that  suit,  to  recoyer  the  unpaid  balance  agreed  upon  in  the' 
settlement  of  the  other  suit. 

Error  to  the  Court  of  Common  Pleas  of  Cu jahoga  county. 

Caldwbll,  J. 

Andrew  F.  Shea  brought  this  action  in  the  court  of  com- 
mon pleas  to  recover  against  H.  P.  Eells  as  the  acceptor  of 
a  draft.  The  draft  was  drawn  by  a  company  of  which  Eells 
was  the  treasurer^and  given  to  him — said  to  be  given  to  him 
for  the  purpose  of  transferring  funds  into  the  banks  of 
Clevelsnd  where  the  company  really  had  its  place  of  busi- 
ness, although  its  factory,  etc.,  was  at  another  point. 

This  draft  was  to  H.  P.  Eelld,  treasurer,  and,  when  he 
endorsed  the  draft,  he  endorsed  it.  ''H.  P.  Eells,  Treas." 
— that  being  an  abbreviation  for  treasurer. 

Shea  sued  the  company  upon  the  draft,  that  is,  he  sued 
the  makers  of  the  draft.  It  is  claimed  that  he  sued  them 
as  acceptors  of  the  draft.  At  the  same  time  he  brought 
that  suit  he  brought  another  action  on  account.  The  com- 
pany counter-claimed  a  large  amount,  some  $5,000,  as 
against  the  liability  in  these  two  actions.  Those  suits  were 
afterwards  settled,  marked:  ''Settled;  no  record;  the  de- 
fendant to  pay  the  costs,  and  judgment  for  costs  entered 
upon  the  suit." 

Something  near  two  years  after  that,  or  over  a  year,  suit 
was  brought  against  H.  P.  Eells  as  acceptor  of  that  draft 
upon  his  obligation. 

It  is  claimed  now,  that  the  acceptance  of  H.  P.  Eells  was 
that  of  the  company  itself;  and  in  addition  to  that,  it  is 
claimed  that  having  sued  the  company,  the  plaintiff,  or  the 
defendant  in  error,  could  not  afterward  turn  around  and 
sue  Eells  as  the  acceptor  of  the  draft.  And  it  is  claimed 
that  the  settlement  merged  the  entire  draft  and  all  the 
obligations  upon  it,  into  that  judgment,  and  that  the  com- 
pany cannot  prosecute  this  action. 

It  is  claimed  that  the  court  erred  in  not  holding  that  the 
plaintiff  below  was  estopped  from  prosecuting  this  action 
against  Eells,  and  Eells  prayed  for  a  reformation  of  this 
instrument.     It  is  claimed  that  the  court  erred  in   not  re- 


TOL.  SO         ciBomr  court  of  ohio.  gm 

EellB  T.  Shea,  eto. 

forming  the  inBtriimeDt,  and  there  was  a  claim  made,  np- 
on  the  hearing,  that  the  coart  had  not  before  it  infficient 
eridenoe  to  render  the  judgment  that  it  did.  These  prcpo- 
eitiona  were  nrged  aa  groanda  of  error  againat  thia  judgment. 

Shea  recovered  a  judgment  againat  Eella»  not  for  the  fail 
amount  of  the  draft,  but  for  the  amount  of  the  draft  leaa 
the  amount  that  waa  evidently  allowed  in  the  court  below 
aa  a  deduction  from  the  amount  due  Mr.  Shea  on  the  aettle- 
ment  of  the  auit  there. 

Now,  aa  to  thia  acceptance  by  H.  P.  Eella,  Treaaurer  or 
Treaa.,  we  think  the  law  in  regard  to  thia  ia  aettled  in  the 
caae  referred  to  repeatedly  upon  hearing — the  caae  of  Bob- 
inaon  v.  Kanawha  Valley  Bank,  44  Ohio  St.,  441,  which 
aettlea  the  law  that  an  inatrument  of  thia  kind,  aigned  by 
the  party  ''Agent''  or  ''Agt."  that  the  party  cannot  ahow 
upon  the  hearing,  the  relation  existing  between  him  and 
hia  principal,  and  that  he  binds  himself  by  signing  in  that 
way.  It  ia  claimed,  however,  that  there  ia  a  diatinction  to 
be  made  between  the  treaaurer  and  the  agent.  But,  in  the 
caae  of  Bank  v.  Cook,  88  Ohio  St.,  442,  the  word  ''treaa- 
urer''  waa  attached  to  the  aignature  of  Oook,  and 
the  court  there  decided  it  aa  though  it  waa  "agent." 
But  thia  court  will  not  undertake  to  aaaume  that  the 
aupreme  court  did  not  know  how  that  draft  was 
aigned.  But  the  cases  generally  refer  to  "agent" — and 
the  aupreme  court,  aimply  in  announcing  the  doctrine,  we 
apprehend,  undertook  to  say  that  there  waa  no  difFerence- 
between  agent  and  treasurer  and,  therefoie,  treated  it  aa 
though  it  had  been  aigned  "agent."  And  we  see  no  reaso]> 
for  any  distinction,  and  we  believe  none  exists  between  the 
person  signing  his  name  "Treaaurer"  or"Treas."  or  treas- 
urer in  full. 

The  draft,  therefore,  on  its  face,  as  we  hold,  did  not  re- 
veal the  fact  ao  clearly  that  the  court  ahould  have  said  so  to 
the  jury,  that  that  acceptance  by  Eella  waa  the  acceptance 
of  the  company;  or,  in  other  worda,  that  "H.  P.  Eella, 
Treaa."  meana  H.  P.  Eella,  treasurer  of  this  company. 

That  being  true,  there  ia  no  ground  for  reyersal  on  that 
point. 

The  next  proposition  contended  for  by  plaintiff  in  error, 
ia,  that  the  proceeding  taken  by  Shea  in  auing  upon  thia 
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draft,  wai  a  aoit  against  the  company  as  acoeptors  6f  the 
draft,  treating  H.  P.  Eells  simply  as  the  treasurer  of  the 
company,  and  his  acceptance  being  simply  that  of  the  com- 
pany— and  haying  elected  thus  to  sae,  it  cannot  afterwards 
tarn  around  and  sae  Eells.  In  other  words,  upon  an  in- 
•trament  where  the  principal  is  liable  and  also  the  agent, 
that  if  the  party  with  whom  the  dealing  as  had,  sees  fit  to 
sue  the  principal,  he  cannot,  thereafter,  sae  the  agenjt,  and 
vice  versa;  and  if  he  sees  fit  to  sae  the  agent  as  haying 
made  the  contract  with  him,  he  cannot  sae  the  principal  as 
having  made  the  same  contract. 

In  the  petition  that  is  filed  in  that  case,  there  is  some 
language  that  might  tend  to  show  that  the  suit  was  brooght 
upon  the  acceptance;  but  nothing  is  conclusive  at  all  to  oor 
minds,  and  we  do  not  hold  that  that  snit  was  against  the 
company  as  acceptors  of  the  draft,  but  was  against  them  as 
the  makers  of  the  draft. 

That  being  true,if  plaintiffs  failed  to  riecover  of  the  maker, 
they  could  sue  the  acceptor  afterwards,  and  the  grounds  of 
election  set  forth,  do  not  obtain  in  the  case. 

And  as  to  the  third  point  made — that,  having  elected  to 
look  to  the  corporation,  they  are  now  estopped  from  looking 
to  Eells-— iit  is,  in  a  sense,  a  repetition  of  the  former  point, 
and,  so  far  as  it  is,  it  is  not  good. 

It  is  soaght  to  carry  this  point  a  little  further,  however, 
in  this:  That  if  the  suit  was  not  against  the  corporation  as 
such  on  its  making  the  draft,  or  upon  its  acceptance  of  the 
draft,  but  was  against  it  as  makers  of  the  draft,  at  the  same 
time  Mr.  Shea  knew  that  H.  P.  Eells  was  treasurer  and 
meant  to  bind  himself  only  as  such,  and  having  sued  the 
makers  with  that  knowledge,  and  after  the  settlement  by 
which  he  did  not  get  his  pay  in  full  as  agreed  upon  on  the 
settlement,  that  if  he  meant  to  prosecute  Eells,  that  he 
should  have  been  diligent  in  so  doing,  for,  by  his  delay,  he 
has  allowed  Mr.  Bells  to  believe  that  he  did  not  intend  to 
prosecute  further,  and  this  misled  him  so  that  he  is  without 
funds  with  which  to  pay  the  draft. 

We  have  examined  the  evidence  closely  upon  this  to  see 
how  Mr.  Eells  was  situated.  The  company  went  into  the 
hands  of  the  court  very  soon  after  this  settlement  was  made 
below,  and  after  that  time  Mr.  Eells  handled  no  funds  with 
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which  he  woold  be  entitled  to  exonei ete  himeelf  from  liabil- 
ity apon  this  obligation;  and  prior  to  that,  he  was  haTing  a 
lavge  amount  of  fnnde  peas  throngh  hia  hands,  which,  it  ia 
fair  to  presnme  aa  we  think,  were  there  for  the  purpose  of 
paying  the  obligations  of  the  company,  which  he  might 
have  so  used  and  should  have  so  used  to  free  himself  from 
this  obligation.     We  aee  no  groonda   for   estoppel  here. 

It  was  claimed  in  the  arguments,  that  the  settlement  of 
the  ease  below  merged  this  whole  instrument  into  that  judg- 
ment, and  that  the  instrument,  therefore,  as  an  obligation 
against  any  one,  no  longer  exists,  but  that  the  whole  thing 
ia  merged,  and  merged  for  this  reason,  not  because  if  the 
party  had  sued  Shea  and  recovered  only  a  part,  that  he 
might  not  recover  all  from  the  endorser  ox  the  person  who 
accepted  for  the  balance,  but  that  the  judgment  below  pur- 
ports and  is,  so  far  as  this  trial  is  concerned,  a  full  settle- 
ment of  all  obligations  of  the  company  upon  that  settle* 
ment,  and  that,  therefore,  there  is  no  obligation  against  the 
person  who  accepted  it. 

The  suit  below  was  settled,  as  I  have  already  stated. 
There  was  no  judgment  entered  against  the  company  in  that 
suit  for  anything,  only  for  costs;  and  we  believe  it  to  be 
the  law  that  such  an  entry  in  a  suit  as  a  rule,  settles  all 
controversy  between  the  parties.  So  that  in  any  farther 
litigation  in  regard  to  the  same  matter,  it  may  be  pleaded  as 
a  full  settlement  of  everything  between  the  parties.  In 
other  words,  the  courts  seem  to  hold  that  a  judgment  of 
that  kind  says  in  effect,  that  the  plaintiff  has  no  claim,  and 
that  whatever  he  gets  upon  that,  is  a  matter  that  does  not 
enter  into  the  consideration  of  that  judgment.  In  other 
words,  it  satisfies  him  as  to  that  claim. 

But,in  this  action,  it  is  not  between  the  same  parties.  As 
we  have  already  shown,  the  word  ^'Treas. "  after  Mr.  Eella' 
name  does  not  relieve  him  from  being  the  third  party,  en- 
tirely a  stranger  to  this  company.  It  is  simply  a  descrip- 
tion of  his  person,  and  does  not  make  him  the  same  as  the 
company. 

Now,  this  being  true,  this  suit  is  not  between  the  same 
persons  that  were  partiea  to  the  former  litigation. 
And  that  placea  the  matter  in  this  light:  That  that 
judgment  cannot  be  a  bar,  or  cannot  be  a  complete  settle- 
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ment  of  the  matter  except  as  between  the  parties  who  were 
parties  to  the  sait  in  which  the  judgment  was  rendered. 
The  company,  therefore,  wonld  not  be  estopped  from  setting 
ap  jast  exactly  what  occurred  when  that  judgment  was  en- 
tered; and  thereafter  the  company  did  set  up  that  there  was 
an  agreement  between  it  and  Mr.  Shea  that  Mr.  Shea  was 
to  receive  50  per  cent,  of  his  claim,  counting  interest 
That  can  be  done,  we  think,  where  the  judgment  is  called 
in  question  collaterally,  where  the  parties  are  not  the  same 
to  both  suits. 

It  is  said  that  there  was  no  evidence,  and  that  there  is  no 
evidence  in  the  bill  of  exceptions,  as  to  the  terms  of  that 
settlement  except  it  is  found  in  a  question  that  was  asked, 
an  intimation  that  it  was  on  the  basis  of  fifty  cents  on  the 
dollar  of  the  plaintiff's  claim.  But  we  find,  in  examining 
the  pleadings,  that  the  company  set  up  fully  the  terms  of 
that  settlement  in  its  amended  answer,  and  the  reply  ad- 
mits it  as  true.  So,  of  course,  nothing  would  be  found  in 
the  testimony  upon  that  point,  it  being  an  admitted  point. 

It  is  claimed  that  the  court  erred  in  not  reforming  that 
instrument.  Now,  if  what  I  have  said  already  is  true,  that 
Mr.  Eells  could  not  rely  upon  the  trial  that  he  was  merely 
the  treasurer  of  the  company,and  that  what  he  did  the  com- 
pany did  and  he  did  not  bind  himself  personally — if  that  is 
the  law  of  the  case,  then,  of  course,  the  court  should  not 
have  reformed  the  instrument,  for,  in  undertaking  to  re- 
form it,  it  would  necessarily  violate  that  rule  of  law.  It 
would  have  to  set  out — the  evidence  would  have  to  show  that 
Mr.  Eells  did  not  intend  to  bind  himself;  that  Shea  knew 
that  fact,  and  that  when  he  accepted  this  instrument  from 
the  person  who  endorsed  it  over,  he  knew  it  was  not  the  en- 
dorsement of  Eells  personally,  but  the  endorsement  of  the 
company.  And  all  that  was  barred  out  under  the  44  Ohio 
St.,  the  case  referred  to  herein;  and,  in  the  light  of  that, 
we  think  no  error  occurred  in  the  court  refusing  to  afiSrm 
the  judgment. 

The  cause  is  remanded. 

Hoytf  Dustin  &  Kelley^  Plaintiff  in  Error. 

E,  Sowers,  for  Defendant  in  Error. 
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Before  Adame,  Douglase  and  Voorhees,  JJ. 

ELI  HULL  V.  THE  STANDARD  COAL  6t  IRON  COMPANY 

et  al. 

StockhoHdertl*  Statutory  Liability—OredUor^9  Agreefnsnt  to  relieve 
stockholdert  th&rtfrom^  valid — 

The  stlpalation  in  a  bond  of  a  corporation  that  "no  holder  of 
thU  bond  shall  have  reooarse  for  its  payment  apon  any 
stockholder  of  said  company  under  or  in  pursuance  of  any 
law  imposing  liabiiity  upon  stockholders  of  Incorporated 
companies,  whether  such  law  be  now  in  force  or  shall  here- 
after be  enacted**,  is  not  void  because  contrary  to  public 
golicy,  and  constitutes  a  good  defense  in  favor  of  a  stock- 
older  in  a  suit  to  enforce  the  statutory  liability  in  favor 
of  bondholders  or  the  owners  of  judgments  recovered  on 
the  bonds. 


Error  to  the  Court  of  Common  Pleas  of  Licking  county. 

Adams,  J. 

Hull  was  the  plaintiff  in  the  court  below,  and  in  his  peti- 
tion sets  out  that,  by  the  consideration  of  the  common  pleas 
court,  at  its  September  term,  1896,  he  recovered  a  judg- 
ment against  the  Standard  Coal  and  Iron  Company  for  the 
sum  of  $831,481.00.  He  further  sets  out  that  the  defend- 
ant, Larwill,  holds  a  thousand  shares  of  the  capital  stock  of 
the  Standard  Coal  and  Iron  Company,  and  that  one  Mat- 
thew Addy  holds  a  thousand  shares  of  the  stock;  and  he 
makes  the  necessary  allegations  to  charge  Larwill  and  Addy 
with  the  stockholders*  liability. 

He  alleges  the  insolvency  of  the  coal  company,  and  that 
it  had  no  assets,  and  the  usual  allegations  in  a  petition  to 
assess  stockholders. 

Larwill  and  Caroline  E.  Addy,  as  executor  of  Mathew 
Addy,  both  answer,  and  the  fourth  defense  of  Caroline  E. 
Addy  and  the  fifth  defense  of  Larwill  make  the  same  ques- 
tion, on  which  the  cause  was  determined  in  the  court  be- 
low, and  on  which  error  is  now  prosecuted.  The  court  of 
common  pleas  overruled  demurrers  to  the  fourth  defense  of 
Mrs.  Addy  and  to  the  fifth  defense  of  Larwill,  and  the 
plaintiff  not  desiring  to  plead  further,  judgment  was  ren- 
dered accordingly,  and  error  is  now  prosecuted. 

The  defenses  are  the  same  in  substance.  The  defense  is 
probably  set  out  at  great  length  in  the  Addy  answer,  but 
each  of  these  defendants  set  up  that  Hull's  judgment   was 
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obtained  on  bonda  of  the  coal  oompanj  whioh  oontaiaed  Um 
following  atipnlation: 

*'No  bolder  of  tbia  bond  aball  baye  reconrae  for  ita  pay- 
ment  npon  any  atockbolder  of  aaid  company,  nnder  or  in 
pnrananoe  of  any  law  impoaing  liabiliy  upon  atockboldera 
of  incorporated  companiea,  wbether  anob  law  be  now  in 
force  or  aball  bereafter  be  enacted." 

Tbe  qneation  ia:  Doea  tbia  atipnlation  in  tbe  bond  oper- 
ate aa  a  defenae  to  an  action  to  enforce  tbe  atockboldera' 
liability  f 

It  baa  been  aaid,  and  we  bave  no  donbt  correctly,  tbat 
witb  the  exception  of  an  opinion  by  Avery,  Referee,  pnb- 
liabed  in  tbe  18  Bnlletin,  264,  tbia  queation  baa  never  been 
decided  in  Obio;  at  leaat,  conneel  agree  on  tbat,  and  we 
bave  not  been  able  to  find  any  otber  deciaion. 

Oonnael  for  plaintiff  in  error  cite  tbe  court  to  aecfion  8, 
article  18,  of  the  conatitntion  of  Obio,  and   alao  to  aection 
8268  of  the  Reviaed  Statntea. 

Without  reading  them,  tbia  conatitational  proviaion  and 
the  atatnte  provide  for  tbe  atockboldera'  liability;  that  ia, 
tbe  aecondary  liability  of  atockboldera,  in  case  tbe  aaaeta  of 
tbe  corporation  are  not  anfBcient  to  pay  tbe  debta  of  tbe 
corporation,  equal  to  the  amonnt  of  their  atock.  Oonnael 
for  plaintiff  in  error  claim  tbat  tbia  atipnlation,  contained 
in  the  bonda  on  which  Hnll  obtained  hia  judgment,  ia  void 
becauae  it  ia  contrary  to  law  and  againat  public  policy;  and, 
while  he  baa  cited  ua  to  no  deciaiona  that  bave  held  that 
tbia  exact  atipnlation  ia  contrary  to  law,  or  contrary  to  pub- 
lic policy,  be  baa  cited  ua  to  a  number  of  Obio  deciaiona 
where  oontracta  have  been  held  void  becauae  contrary  to 
public  policy. 

The  firat  of  theae  ia  44  Ohio  St.,  471,  Railway  Company 
V.  Spangler,  and,  without  reading  from  it,  that  waa  a  caae 
where  the  aupreme  court  held  tbat  a  contract  by  a  railroad 
company,  whereby  it  attempted  to  exempt  itaelf  from  liabil- 
ity on  account  of  tbe  negligence  of  ita  employee,  waa  void. 
And  we  may  aay  here  tbat  tbat  holding  of  the  aupreme 
court  ia  along  the  line  that  it  waa  the  well-aettled  rule  of 
deciaiona  in  Ohio  that  corporationa  were  liable  for  tbe  neg- 
ligence of  their  employee,  and  auch  contracta  were  againat 
pnblie  policy,  looking  to  the  aalety,  not  only  of  property,  but 
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of  the  Urea  of  employes  of  the  eompaniea  and  the  Uvea  of 
paiaengera;  that  the  railway  oompaniea  should  be  held  to 
liability  for  negligence,  and  that  they  should  not  be  allowed 
to  exempt  themselves  from  that  liability  by  contract,  by 
reason  of  pnblic  policy  which  I  have  stated. 

In  Insarance  Co.  v.  Lealie,  409,  116,  the  court  apeaks 
about  the  statute  which     provides   that  insurance    com- 

f^anies,  in  the  absence  of  intentional  fraud,  shall  be 
iable  for  the  whole  amount  named  in  the  policy  where 
there  ia  a  total  loss,  and  that,  where  there  is  a  partial 
loss,  they  shall  be  liable  for  the  amount  of  the  partial 
loss  in  proportion  to  the  amount  of  the  inanrance  men- 
tioned in  the  policy.  An  attempt  was  made  in  that  caae  to 
evade  that  statute  by  a  contract  in  direct  violation  of  its  pro- 
visions; and  the  court  say  that  that  statute  was  passed  to 
remedy  a  well-known  evil.  That  is,  men  paid  their  premi- 
ums on  the  basis  of  a  certain  amount  of  insurance  on  their 
property.  Then,  if  the  property  was  destroyed,  instead  of 
receiving  the  amount  of  the  policy  for  which  they  had  paid, 
the  companies  attempted  to  simply  pay  them  what  might 
be  determined  to  be  the  value  of  the  property. 

On  the  other  hand,  we  have  been  cited  to  a  great  many 
oasea.  We  have  been  cited  to  24  Cal.,  518;  22  Oal.,  379; 
117  Cal,  167;  95  Ey.,  492;  70  Fed.,  846;  86  Md.,  154; 
86  la.,  467;  22  Southern,  970;  19  la.,  268;  184  Mass., 
690;  to  8  Thompson  on  Corporations,  8008,  and  to  the 
opinion  of  Avery,  Beferee,  in  18  Bulletin,  264.  These 
authorities  unanimously  establish  the  rule,  as  we  find  it  laid 
down  in  Cook  on  Stock  and  Stockholders,  section  216: 

"A  corporate  creditor  may,  by  express  contract,  when 
the  debt  is  incurred,  waive  his  right  to  collect  from  the 
stockholder  debts  which  the  corporation  fails  to  pay.  And 
the  corporation  in  its  contracts  with  third  persons  may,  it 
is  held  in  England,  lawfully  stipulate  for  the  exemption  of 
its  members  from  the  liability  imposed  upon  them  by  stat- 
ute in  the  event  of  the  insolvency  of  the  corporation. 

'^ It  has  been  held  to  be  competent  for  any  one  dealing 
with  the  company  to  eontraet  to  bold  the  shareholdera  re- 
sponsible  to  only  a  limited  extent,  to  no  extent  at  all,  or  to 
any  apecified  extent  mutually  agreed  upon." 

24  Wandall,  887;  6  Hill,  47,  and  8  Oomstoek,   518,   are 
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aathoritiea  along  the  line  that  oonstitational  privilagea  may 
be  waived. 

With  thia  ananimoua  line  of  aathoritiea,  holding  that 
each  a  stipulation  is  a  valid  one,  with  no  decision  in  Ohio, 
or  elsewhere,  cited  to  na  to  the  contrary,  and  from  the  rea- 
son of  the  thin^,  we  conclude  that  the  right  of  a  creditor  of 
a  corporation  to  enforce  the  stockholders'  liability  is  a  per- 
sonal right,  which  he  may  waive  or  release  after  the  liability 
has  attached,  or  a  party  may  waive  it  when  he  contracts 
with  the  corporation,  and  neither  is  forbidden  by  the  con- 
stitution or  by  the  statute. 

I  may  call  attention  to  the  fact  here  that,  in  at  least  one 
of  these  answers,  it  appears  that  these  were  mortgage  bonds, 
and,  as  the  court  is  advised,  this  provision  in  thege  bonds, 
or  a  similar  provision,  is  generally  put  in  bonds  that  are 
Secured  by  mortgages  on  railway  propeity,  and  properties 
of  like  character;  and,  so  far  as  we  are  advised,  no  court 
has  evar  held  that  that  provision  was  contrary  to  public 
policy,  or  that  it  was  contrary  to  the  law  which  originally 
gave  everybody  the  right  to  rely  on  the  stockholders'  lia- 
bility. 

In  other  words,  here  is  a  man  making  a  contract  with  a 
corporation,  by  which  he  is  to  get  a  mortgage  security  on 
the  property  of  the  corporation,  with  the  agreement  that, 
if  he  is  given  the  security  of  the  mortgage,  he  will  waive  or 
release  the  contingent  liability  of  the  stockholder;  and  we 
see  nothing,  either  in  good  morals,  or  public  policy,  against 
that  kind  of  a  contract. 

The  judgment  of  the  court  below  is  affirmed. 

J.  B,  Jones^  for  Plaintiff. 

Kihler  &  Kibler^  for  Defendant,  Larwill. 

Charles  W.  Baker,  for  Addy,  Executrix. 


(Fifth  Cironit— Richland  Oo.,0.,CirouitOoart— Jan. Term,  1900.) 
Before  Adams,  Douglass  and  Voorhees,  JJ. 

BRIDGET  Mccarty  v.  the  Baltimore  &  ohio  rail- 
road COMPANY. 

Negligence  and  contributory  negligence— When  gueetion  of  law  for 
court — 

(1).    Questions  of  negligence  and  contributory  negligence  are 
often  mixed  questions  of  law  and  fact;  but  where  the  faots 
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•re  andispated,  and  where  the  faets  are  each  that  only  one 
rational  Inference  can  be  drawn  from  them,  then  the  ques- 
tion of  negligence  and  oontribntory  negligence  is  a  question 
of  law  for  the  court. 

Seetitm  Bom  kitted  by  railroad  —  PaeU  eannHiuHng  oontrtbutorp 

negligence  — 

<2).  A  railroad  employe  who  has  been  for  jrears  in  the  employ 
of  the  company,  not  in  an  inferior  capacity  but  as  a  section 
boss,  seeing,  in  broad  day  light,  a  train  standing  upon  the 
main  track,  headtd  in  his  direction,  and  who  goes  to  work 
between  tlie  rails  with  an  ax  and  allows  the  locomotive  of 
that  train  to  run  over  and  kill  him,  is  guilty  of  contributory 
negligence  in  not  seeing  the  engine  approaching,  and  can 
not  recover  damages,  althougli  the  engineer  also  may  have 
been  negligent  in  not   seeing  him. 

Higher  degree  of  eare  required  with  increase  of  danger^ 
<8).  Where  a  railroad  employe  is  at  work  on  the  track  in  cold 
weather,  the  fact  that  be  had  a  cap  drawn  over  his  ears  and 
a  scarf  or  shawl  wrapped  around  his  shoulders,  whereby 
he  was  prevented  from  hearing  an  approaching  engine,  only 
increases  the  duty  on  his  part  to  use  nis  sense  of  sight  and 
keep  a  better  lookout  for  the  locomotive. 

Error  to  the  Oourt  of  Oommon  Pleas  of  Richland  county. 

Adams,  J. 

This  case  comes  into  this  court  on  error.  The  plaintiff  in 
•error  was  the  plaintiff  below,  and  brought  her  action  as  ad- 
ministratrix of  the  estate  of  Patrick  McOartj,  deceased, 
against  the  Baltimore  &  Ohio  Railroad  Company,  and 
Oowanand  Murray,  Receivers  of  the  Baltimore  &  Ohio  Rail- 
road Company,  to  recover  damages  for  the  next  of  kin  of 
Patrick  McCarty,  caused  by  his  wrongful  death  on  January 
4,  1896. 

I  will  say  in  passing  that  the  Sandusky,  Mansfield  & 
Newark  Railroad  Company  is  brought  in  as  lessor  of  the 
railroad,  and  that  Oowan  and  Murray  are  brought  in  as  re- 
•oeivers,  although  it  is  alleged  that  they  were  appointed  re- 
ceivers more  than  a  month  after  this  accident  occurred. 
There  seems  to  have  been  some  doubt  in  the  minds  of  ooun- 
•sel  who  drew  this  petition  as  to  the  exact  time  of  the  appoint- 
ment and  qualification  of  these  receivers,  and  these  receivers 
were  made  parties  out  of  an  abundance  of  caution. 

So  far  as  the  case  is  presented  to  this  court,  it  is  only 
neceesary  to  notice  the  issues  made  by  the  petition  and  the 
answer  of  the  Baltimore  &  Ohio  Railroad  Company  and 
the  reply  of  the  plaintiff  to  that  answer. 

All  charges  of  negligence  in  the  petition  are  made  against 
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the  Baltimore  ft  Ohio  Railroad  Company,  and  tba  claim 
woald  be  made  against  the  other  parties  more  as  a  legal 
qnestion  if  the  negligence  of  the  Baltimore  &  Ohio  Oompmny 
should  be  established. 

The  case  was  tried  to  a  jury,  and,  at  the  close  of  the 
plaintiff's  testimony,the  trial  judge  directed  a  verdict  for 
the  defendants.  There  was  a  motion  for  a  new  trial  over- 
rnled,  and  they  haye  a  bill  of  exceptions  here  which  sets 
forth  all  the  evidence.  The  action  of  the  coart  in  directing 
a  verdict  is  the  principal  error  assigned;  and  then  there  'is 
another  error  assigned  on  page  seven  of  the  bill  of  ezoep- 
tions  as  to  the  ezclnsion  of  certain  testimony. 

The  petition  alleges  that  Patrick  MoOarty,  on  January  4, 
1896,  lost  his  life;  that  the  Baltimore  &  Ohio  Railroad  Com* 
pany,  at  that  time  and  a  long  time  prior  thereto,  operated  a 
railroad;  that  Patrick  McOarty  was  in  the  employ  of  this 
railroad  company,  in  this  county,  as  foreman  of  a  section, 
and  it  was  his  duty  to  work  on  the  line  of  said  railroad,  and 
while  engaged  in  the  line  of  his  duty,  on  January  4, through 
the  negligence  of  the  said  Baltimore  &  Ohio  Railroad  Com- 
pany, in  the  operation  of  a  locomotive  and  train  of  cars  at- 
tached thereto,  and  without  any  negligence  on  the  part  of 
said  Patrick  McOarty,  he  was  run  over, crushed  and  instant- 
ly killed. 

The  petition  further  alleges  that  the  engineer,  fireman 
and  train-men  in  charge  of  said  locomotive  and  train,  negli- 
gently omitted  to  keep  any  lookout  for  the  said  Patrick 
McOarty,  and  neglected  to  give  any  signal  by  bell  or  whistle 
or  otherwise  of  the  approach  of  said  locomotive  and  train  of 
cars,  and  the  said  company  carelessly  neglected  to  exercise 
any  proper  care  or  precaution  by  prescribing  a  rule  requir- 
ing warning  to  be  given  of  the  approach  of  locomotives  and 
trains  of  cars  to  the  said  Patrick  McOarty  and  other  track- 
men BO  employed  on  the  line  of  railroad,  and  bj  reason  of 
said  careless  and  negligent  acts  in  failing  to  prescribe  such 
a  rule,and  in  failing  to  give  any  notice  by  bell  or  whistle  or 
otherwise,  to  the  said  Patrick  McOarty,  of  the  approach  of 
said  locomotive  and  train  of  cars,  and  in  failing  to  keep  any 
lookout, or  give  any  warning  to  the  said  Patrick  McOarty, he 
was^then  and  there,  while  so  engaged  in  the  line  of  his  duty, 
rna  over  and  killed.     And  that  his  death  waa  caused  solely 
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by  the  said  negligeDt  act  of  the  said  defendant,  the  Balti- 
more ft  Ohio  Bailroad  Company,  and  witboat  any  negli- 
gMce  on  the  part  of  said  Patriok  McOarty.  And  then  theee 
ia  an  allegation  that  he  left  a  widow  and  three  minor  child- 
ren BurTiying  him,  giving  the  namea  and  agea  of  the  child- 
ren, with  a  prayer  for  damages^ 

The  anawer  of  the  Baltimore  &  Ohio  Bailroad  Company, 
■o  far  aa  thia  iasne  ia  concerned,  deniea  all  acta  of  negligence 
on  ita  part,  and  aeta  np  contributory  negligence  on  the  part 
of  McOarty,  which  allegation  of  contributory  negligence  ia 
denied  by  the  reply. 

I  will  take  np  the  qneation  aa  to  directing  the  verdict  firat. 
It  haa  grown  almoat  into  a  caatom  for  lawyera  and  a  great 
many  coarta  to  criticize  what  ia  known  in  Ohio  aa  the  acin- 
tilla  rale;  and  whether  that  rnle  ought  to  be  changed  by  atat- 
nte  or  not  ia  a  debatable  qneation.  Yet,  aa  far  aa  thia  court 
ia  advised,  the  rale  ia  atill  in  force  in  Ohio,  and,  whatever 
may  be  the  opinion  of  the  membera  of  thia  court  aa  to  the 
wiadom  of  the  role  or  otherwiae,  we  are  bound  to  follow  it. 
That  rale  ia:  if,  at  the  cloae  of  the  plaintiff's  testimony,  he 
haa  offered  evidence  tending  to  prove  the  material  allege - 
tiona  of  the  petition,  the  case  cannot  be  taken  from  the  jury, 
bot  muat  be  aubmitted  to  them  under  proper  instructions. 
Speaking  for  myself,  I  might  say  that,  if  we  are  to  have 
more  than  a  form  of  jury  trials,  I  cannot  aee  how  any  other 
rale  can  logically  be  applied  to  the  trial  of  cases;  but  that 
doea  not  aid  ua  in  the  disposition  of  this  matter. 

The  facts  in  this  caae,  as  disclosed  by  the  testimony,  are 
that  McOarty  was  foreman  or  boss  of  a  aection  gang;  that 
the  accident  occurred  on  hia  part  of  the  line  of  road;  that 
a  train  of  care  had  run  off  the  track  northwesterly  on  the 
Baltimore  &  Ohio,  and  Big  Four  crossing  at  Shelby  Junc- 
tion ;  that  McOarty  and  two  other  men  had  gone  there  to 
make  repairs  in  the  track;  that  the  Baltimore  &  Ohio  train, 
headed  northwesterly,  waa  standing  on  the  track,  near  the 
station,  at  Shelby  Junction;  that  this  accident  occurred  be- 
tween 7  and  8  o'clock  in  the  morning,  and  there  is  nothing 
disclosed  here  that  it  waa  a  windy,  rainy  or  atormy  day — 
except  that  the  testimony  shows  that  it  waa  a  very  cold  day« 
McOarty  went  down  within  a  few  hundred  feet  of  this  train, 
probably  within  two  hundred  feet,  and  another  man  went  to 
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the  tool  hoaae  where  an  ax  waa  procared,  and  McCarty  and 
another  man  were  working  on  the  track  between  the  rails; 
McCarty  was  using  the  ax  that  had  been  procured  at  the 
tool  house,  and,  in  bis  use  of  this  ax,  he  was  facing  toward 
the  engine  which  was  headed  northwesterly,  and  the  traok 
is  comparatively  straight  there;  the  testimony  shows  beyond 
ail  question  that  this  locomotive  was  in  full  view  of  anybody 
standing  where  McOarty  stood ;  it  shows  that  McOarty  was 
stooping  over  in  his  work  to  the  extent  that  a  man  would 
stoop  over  in  using  an  ax  as  he  was  using  il,on  the  ties  and 
on  the  ground  between  the  rails;  that  the  train,  starting  up 
from  where  it  was  standing,  ran  over  him  and  killed  him; 
that  the  train  was  running  probably  from  six  to  ten  miles 
an  hour;  that  the  other  man  who  was  working  on  the  traok 
with  his  back  to  the  approaching  engine  and  a  few  feet 
nearer  the  engine  than  McOarty  was,  narrowly  escaped  los- 
ing his  life;  be  was  struck  by  the  engine,  but, as  far  as  this 
record  shows,  he  was  not  killed  and  not  seriously  injured; 
at  least,  there  was  no  showing  made  here  that  he  was  hurt. 

The  evidence  tended  to  show  that  the  engineer  and  fire- 
man were  not  looking  out,  didn't  have  their  heads  out  of 
the  side  windows  of  the  cab,  and  we  think  the  evidence 
tended  to  show  that  they  did  not  see  McCarty  on  the  track. 

Counsel  for  plaintiff  in  error  rely  upon  and  cite  us  to 
three  cases  in  Ohio.  It  is  not  claimed  that  these  cases  are 
exactly  like  the  case  at  bar,  but  it  is  claimed  that  they  are  so 
near  like  it  that  they  should  have  controlled  the  common 
pleas  court  in  this  action.  Of  course,  these  negligente 
cases  are  not  all  exactly  alike. 

In  Dick  V.  Railroad  Co. ,  88  Ohio  St. ,  389,  the  facts  are 
disclosed  in  the  opinion  of  the  court,  on  page  396  (and  I 
may  say  that  Dick  was  a  boss  of  a  section  gang),  where  the 
court  says: 

'*The  evidence  strongly  tends  to  show  that  the  locality  is 
a  dangerous  one;  that  it  was  a  double  or  triple  curve,  and 
that  it  was  impossible  for  one  engaged  at  work  where  de- 
ceased was,  to  see  an  approaching  train  but  a  short  distance; 
that  there  were  several  public  crossings  which  the  train  had 
to  cross  in  approaching  the  place  where  deceased  was  to 
work;  that  it  was  in  a  thickly  settled  neighborhood,  within 
the  city  limits;  that  no  signal  of  the   train's   approach  was 
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given  by  bell  or  wbiatle,  either  at  thefle  croBBioga  or  in  ap* 
proaobing  the  oarve,  which  be  conld  baye  heard,  if  given, 
and  that  the  train  waa  engaged  in  a  briek  race  with  another 
train  on  a  parallel  road.  One  pasBenger  bbjb:  '*The  train 
was  going  at  a  terrific  rate  of  B[ieed.  I  was  thrown  against 
the  window;  the  velocity  of  the  train  threw  me.*'  Another 
Bays:  ''The  train  wbb  behind  time  and  waa  racing  with  the 
O.  &  M.  train;  that  in  going  aroand  thie  carve,  he  waa 
thrown  off  hia  feet. "  Still  another  gives  a  graphic  deacrip* 
tion  of  this  exciting  race,  and  several  testify  that  no  Bignala 
were  given.  It  was  a  train  in  charge  of  a  conductor  and 
engineer.  There  was  no  evidence  tending  to  show  that 
this  dangerous  proceeding  was  owing  to  the  recklessness  of 
the  engineer.  For  aaght  appearing,  it  was  in  strict  accord 
with  the  directions  of  the  conductor  and  with  the  rales  and 
regalations  of  the  company.  In  the  absence  of  proof  to 
that  effect,  the  court  below  erred  in  assuming  that  Martin 
Dick  came  to  his  death  by  the  negligence  of  the  engineer 
and  in  holding,  as  it  must  have  done,  that  there  was  no  evi- 
dence tending  to  show  that  the  company  was  liable." 

The  material  facts  in  which  that  case  differs  from  the 
case  at  bar  are  these:  In  the  Dick  case,  the  train  was 
ranning  at  a  high  and  dangerous  rate  of  speed;  it  was  a 
double  or  triple  curve,  and  it  was  impossible  for  one  engaged 
where  the  deceased  was  to  see  the  approaching  train.  The 
facts  in  this  case  are:  that  there  was  an  unobstructed 
view,  and  that  the  train  was  running  at  a  comparatively  low 
rate  of  speed. 

We  are  also  referred  to  Railroad  Co.  v.  Margrat,  51  Ohio 
St.,  130.  There  is  nothing  in  the  syllabus  of  the  Margrat 
case  touching  on  this  case,  but  on  page  137  there  is  a  state- 
ment of  facta  of  that  case  and  some  remarks  by  the  supreme 
coart  that  throw  some  light  on  the  case  at  bar. 

' 'Margrat  was  in  the  service  of  the  plaintiff  in  error,  as 
brakeman,  a  part  of  his  duties  being  to  help  switch  cars  in 
its  yard  at  Deshler,  in  this  state,  and  while  there  engaged 
in  switching,  he  received  the  injuries  of  which  he  complained, 
from  a  locomotive  which,  manned  by  an  engineer  and  fire* 
man,  came  up  from  behind  and  ran  over  him.  Oonnsel  for 
plaintiff  in  error  contend  that  he  should  have  either  kept  off 
the  track  altogether, or  maintained  a  lookout  for  locomotivea 
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anrd  cars.  The  acoideDt  occaired  aboat  tniddaj;  aod  if  it 
appeared  simply  that  Margrat  was  on  the  main  track  of  the 
companj^a  roadway  and,  without  looking  or  listening,  per- 
mitted a  locomotive  to  ran  him  down,  the  presnmption  that 
he  was  negligent  wonld,  perhaps,  be  irresistible.  Other 
facts,  however,  appeared. 

'*The  evidence  tended  to  show  that  two  cars  standing  in 
the  yard  were  to  be  conpled  to  the  train  of  which  Margrat 
formed  a  part  of  the  crew;  that  he  was  directed  to  assist  in 
making  the  conpling  and,  being  then  near  the  front  of  the 
train,  had  to  pass  to  its  rear  to  perform  this  dntj;  that  iiis 
train  stood  on  a  side  track  which,  for  probably  fonr  hun- 
dred to  six  hundred  feet  from  its  connection  with  the  main 
track,  ran  northward  close  to  and  parallel  with  the  main 
track;  that  the  space  between  the  two  tracks  was  icy,  caus- 
ing its  use  to  be  difficult  and  somewhat  dangerous  as  a  way 
for  passing  to  the  rear  of  the  train  at  the  speed  Margrat's 
duties  required  him  to  move;  that  his  train  began  to  move 
backward  toward  the  cars  to  be  coupled,  just  as  he  started 
towards  them ;  that  it  was  quite  difBcult,  if  not  wholly  im- 
practicable, for  him  to  pass  along  on  the  outside  of  the 
side  track  over  which  his  train  had  begun  to  back.  The 
only  choice  of  a  practicable  way  then, open  to  him  by  which 
to  pass  to  the  rear  of  the  backing  train  to  make  the  coup- 
ling, was  to  go  along  the  main  track,  or  along  the  space  be- 
tween the  main  track  and  the  side  track.  If  he  chose  the 
latter,  it  threw  him  close  to  this  moving  train  and,  the 
ground  being  slippery  and  uneven,  he  might  be  in  danger 
of  falling  under  the  cars  of  which  it  was  composed. 

"Under  these  circumstances,  we  think  it  was  the  duty  of 
the  court  of  common  pleas  to  submit  to  the  jury  the  ques- 
tion whether  Margrat  was  or  was  not  negligent  in  choosing 
the  main  track,  rather  than  the  space  between  the  two 
tracks,  to  pass  to  the  rear  of  his  rain,  to  make  the  coupling 
in  question. 

"It  is  further  contended  that,  if  it  was  not  negligent  for 
Margrat  to  go  upon  the  track  as  he  did,  yet,  having  gone 
upon  it,  he  was  negligent  in  permitting  the  locomotive  to 
overtake  and  run  him  down ;  that,  being  on  the  track,  he 
should  have  looked  and  listened  and,  if  he  had  done  so,  it 
would  have  been  impossible  for  the  locomotive  to  take  him 
unaware  as  it  did. 
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''We  are  not  disposed  to  ignore  or  doubt  the  rale  that, 
under  ordinary  cironmstances,  one  who  goes  upon  a  railroad 
track  sboald  be  held  to  tbe  daty  of  using  bis  senses  of  sigbt 
and  bearing,  and,  if  injured  by  reason  of  bis  failing  to  d  j 
so,  mnst  abide  tbe  consequences;  but  tbis  rule  is  not  to  be 
extended  so  as  to  deny,  in  nil  cases,  relief  to  one  wbo  may 
be  injured  on  account  of  sucb  failure.  Conditions  may  ex- 
ist wbicb  will  excuse  it;  did  tbey  exist  in  tbe  case  under 
consideration?  The  eyidence  tends  to  sbow  tbat  Margrat, 
wben  tbe  time  arrived  to  do  tbe  switching  in  question,  was 
sitting  on  tbe  locomotive  of  bis  train;  tbat  be  tben  looked 
up  and  down  tbe  track  and,  altbougb  bis  view  extended  a 
great  distance  in  both  directions,  be  saw  nothing  at  all  on 
tbe  main  track,  but  did  see  tbe  engine  tbat  afterward  ran 
him  down,  standing  on  a  side  track  about  fifteen  hundred 
feet  away;  tbat  be  stepped  from  tbe  locomotive,  with  his 
back  toward  tbe  distant  engine,  and  proceeded,  as  we  bave 
before  seen,  along  just  outside  tbe  main  track,  towards  tbe 
cars  to  be  coupled.  Tbis  led  him  away  from  and  kept  bis 
back  towards  the  distant  engine;  tbat  as  tbe  cars  to  be 
coupled  were  to  be  added  to  tbe  train  tbat  Margrat  was  con- 
neoted  with,  tbis  train  began  to  back  towards  them  as 
Margrat  stepped  from  tbe  locomotive  on  wbicb  be  bad  been 
sitting.  It  was  bis  duty  to  pass  along  tbis  train  to  its  rear, 
as  we  bave  seen,  so  as  to  be  ready  to  make  tbe  coupling 
wben  tbe  cars  to  be  coupled  were  reached.  This  required 
some  quickness  of  movement  on  tbe  part  of  Margrat,  de- 
pending upon  tbe  length  of  bis  train  and  tbe  rate  of  speed 
at  which  it  was  moving,  neither  of  wbicb  is  very  clearly 
sbown." 

Now,  it  will  appear  in  this  case  that  Margrat  looked  and 
saw  tbat  the  track  was  clear.  In  the  case  at  bar,  the  court 
is  forced  to  the  conclusion  that  McOarty  saw  tbis  train 
headed  toward  the  place  where  he  was  at  work,  and  Mc- 
Oarty was  facing  the  engine  tbat  ran  him  down  while 
Margrat  was  going  away  from  it,  under  circumstances  which 
led  him  to  believe  that  there  was  no  engine  on  tbe  track  on 
which  he  was  walking;  because  he  had  looked  immediately 
before  he  bad  gone  on  the  track  and  saw  that,  for  a  long 
distance,  tbe  track  was  clear;  be  saw  tbe  engine  tbat  after- 
ooFnaoKT,  1900,  it  oabii  q,  #amv. 
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ward  ran  him  down,  on  a  sidetrack  one  thoasand  five  hnn* 
dred  feet  away. 

The  other  case  to  which  we  are  cited  is  Railway  Oo.  ▼. 
Murphy,  Adm'r,  60  Ohio  St.,  186.  It  is  a  case  counsel 
are  familiar  with,  where  an  employe  of  a  railway  company^ 
with  a  number  of  other  men,  called  "a  gang,*'  at  work  do- 
ing certain  repairs  on  the  track,  was,  from  the  very  nature 
of  his  work,  that  of  fastening  bolts,  in  a  stooping  position 
with  his  head  over  the  rail  and  close  to  it,  when  he  was  run 
over  by  a  locomotive;  the  gang  of  men  was  in  charge  of  a 
boss;  no  warning  was  given  this  man  or  the  other  men  with 
him  by  the  boss,  and  no  rule  was  prescribed  by  the  com* 
pany  requiring  a  watch  to  be  kept  for  men  who  were  so  en- 
gaged on  the  track.  The  court  held  that  it  may  be  the 
duty  of  the  railway  company  to  prescribe  rules  for  the  rea- 
sonable protection  of  its  employes  against  dangers  of  that 
kind,  and  that  their  failure  to  prescribe  and  enforce  such  a 
rule  may  be  negligence  on  the  part  of  the  company. 

In  tbe  case  at  bar  McOarty  was  the  boss, and  it  would  not 
do  to  say  that  the  railway  company  must  put  some  one  over 
the  section  boss  himself  to  guard  him  and  give  him  notice^ 
although  that  may  be  the  rule  where  it  was  an  inferior  and 
the  boss  failed  to  keep  watch. 

The  last  paragraph  of  the  syllabus  in  the  Murphy  case 
lays  down  a  rule  which  will  determine  this  case?  ^'The  evi- 
dence as  to  contributory  negligence  on  the  part  of  deceased 
made  a  case  which,  at  least,  was  doubtful,  and  about  which 
diCFerent  minds  might  differ  as  to  the  proper  inference  to  be 
drawn.  Such  question  cannot  properly  be  determined  by 
the  court,  as  a  matter  of  law,  and  should  be  submitted  to 
the  jury." 

We  think  that  the  court  may  admit,  in  the  case  at  bar, 
that  there  was  evidence  tending  to  show  negligence  on  the 
part  of  the  company ;  then  the  question  to  be  determined  is 
whether,  under  the  evidence,  McOarty  himself  was  guilty  of 
contributory  negligence  so  as  to  bar  recovery,  which  would 
make  it  simply  a  question  for  the  court  to  determine,  with* 
out  submitting  any  question  of  fact  to  the  jury. 

We  are  aware  that  the  statement  is  made  frequently  that 
questions  of  negligence  and  contributory  negligence  are 
often  mixed  questions  of  law  and  fact;  and  the  rule  is  that, 
where  the  facts  are  undisputed,   and   where  the  facts   are 
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iuob  that  only  one  rational  inference  can  be  drawn  from 
them,  then  the  question  of  negligence  and  contribatory 
negligence  is  a  qaeetion  of  law  for  the  court.  And  we  haye 
in  the  case  at  bar,  as  it  was  presented  to  the  trial  jndge, 
simply  this:  in  bryad  daylight,  a  man  who  had  been  for 
years  in  the  employ  of  the  railway  company,  not  in  an  in- 
ferior capscity  bat  as  a  section  boss,  seeing  a  train  standing 
upon  the  main  track,  headed  in  his  direction,  goes  to  work 
between  the  rails  with  an  ax  and  allows  the  locomotire  of 
that  train  to  run  orer  him  and  kill  him.  How  it  could  be 
said  that  the  engineer  was  negligent  in  not  seeing  McOarty, 
and  that  McOarty  was  not  negligent  in  not  seeing  the  en- 
gine, is  something  that  we  cannot  understand.  The  engine 
was  certainly  as  plainly  visible  to  McOarty,  if  he  bad 
looked,  as  McOaity  would  hare  been  to  the  engineer,  if  the 
engineer  had  looked  in  his  direction. 

It  further  appeared  in  this  evidence  that  McOarty  was  at 
work  there  with  s  cap  drawn  over  his  ears  and  with  a  scarf 
or  shawl  wrapped  around  his  shoulders;  and,  if  the  way  in 
which  his  head  was  bundled  up  prerented  his  hearing  the 
engine,  it  only  increased  the  duty  on  his  part  to  use  his 
sense  of  sight  and  keep  a  better  lookout  for  the  locomotive. 

Without  multiplying  words  on  the  subject,  we  think  that 
the  action  of  the  court  below  in  directing  a  verdict  in  this 
case  was  right,  so  far  as  the  merits  of  the  case  are  concerned^ 

Ab  to  the  exception  to  the  exclusion  of  evidence  on  page 
seven  of  the  record:  **Q.  Ton  may  state  whether  or  not  a 
whistle  sounded  or  bell — you  may  state  whether  or  not  you 
heard  any;"  and  counsel  stated  what  he  expected  the  answer 
would  be.  Now,  it  may  be  true  that  this  was  a  place  where 
engineers  or  firemen  of  the  railway  company  were  not  re- 
quired to  ring  a  bell  or  sound  a  whistle  for  a  crossing,  but 
whether  or  not  the  whistle  or  bell  was  sounded  was  a  fact 
which  bore  upon  the  question  of  whether  or  not  the  en- 
gineer and  fireman  weie  looking,  and  whether  they  saw  Mc- 
Oarty, and  we  think  this  evidence  ought  to  have  been  ad- 
mitted. But,  taking  the  view  we  do,  that  McOarty  was 
guilty  of  contributory  negligence  which  would  bar  his  recov-^ 
ery,  the  exclusion  of  this  evidence  was  not  prejudicial  to  the 
party's  rights.  The  judgment  of  the  court  below  is  affirmed. 

Jenner  &  Weldan^  for  Plaintiff. 

Cfumfmings  &  McBride^  for  Defendants. 
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Before  Price,  Norrls  and  Day«  JJ. 
JOHN  P.  BAIIiEY  V.  KATIE  YOUNG  et  al. 


Action  of  forecloBure  toUhout  personal  judgment—Default  for  an* 
stver^Personal  judgment  on  orott-petition  Jued  by  eo-defendant  after 
amwer  day  without  aenHee  of  eummons  void— 
Where  in  an  action  for  the  foreclosure  of  a  chattel  mortgage, 
without  asking  for  a  personal  Judgment,  the  defendant 
fails  to  answer  within  the  time  n  ed  In  the  summons 
served  on  him,  he  is  in  coart  only  up  to  the  answer  day  so 
fixed  as  to  the  parties  who  brought  him  In,  and  only  to 
tlie  matters  pertaining  to  such  foreclosure.  And  where  a 
co-defendant,  after  the  answer  day  so  fixed  in  such  sum- 
mons, files  a  cross-petitlon  against  such  defendant  asking 
for  a  pergonal  iudgment  on  his  claim,  but  fails  to  have  a 
summons  on  his  cross-petition  served  on  such  defendant, 
who  does  not  appear,  a  Judgment  taken  against  defendant 
on  such  cross-petition  is  void,  and  such  defendant  may  at- 
tack its  validity  without  being  required  to  set  up  any  de- 
fenses if  any  be  has  against  such  co-defendant's  claim. 

Appeal  from  the  Ooart  of  Oommon  Pleas  of  PutDann 
county. 

PBIOSy   0.    J. 

The  plaintifFy  Bailey,  alleges  that  at  the  May  term  of  the 
court  of  common  pleas  of  Putnam  county  for  the  year  1897, 
he  reoovered  a  judgment  against  defendant  Katie  Yonng 
and  her  husband,  W.  N.  Young,  for  the  sum  of  $752.00 
debt  and  15.00,  the  costs  ot  the  action,  which  judgment  is 
wholly  unsatisfied,  and  that  neither  of  the  defendants  to 
said  judgment  has  any  goods,  chattels,  lands  or  tenements 
whereon  exocution  can  be  levied,  except  lot  154  in  the  vil- 
lage of  Ealida;  that  on  May  24,  1897,  that  being  the  first 
day  of  the  term  at  which  said  judgment  was  rendered, 
Eatie  Young  owned  this  lot,  and  that  the  judgment  of 
plaintiff  then  became  and  has  ever  since  oontinned  to  be  a 
lien  thereon 

It  is  further  averred  that  defendant.  Elizabeth  Bochan- 
nan,  claims  to  have  an  interest  in  the  lot,  by  reason  of 
which  plaintiff  is  unable  to  sell  the  same  on  execution;  and 
from  the  facts  disclosed  on  the  trial,  it  appears  that  on 
February  28,  1399,  Mrs.  Buchannan  purchased  this  lot 
and  received  a  conveyance  therefor  from  Mrs.  Young,  and 
as  such  purchaser  she  claims  the  property. 

The  only  interest  set  up  by  Bentler  as  clerk  of  the  conrt, 
is  a  judgment  for  costs,  which   is  not  ooatroverted.     The 
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plaintiff  aaka  a  decree  oiarBhaliiig  liens,  and  an  order  of  aale 
of  the  premiaea  to  aatiafy  hia  judgment. 

The  anawer  of  Mr.  Bochannan  denies  all  the  avermenta 
of  the  petition*  and  sets  oot  her  ownerahip  of  the  lot  which 
ia  the  anbject  of  controTeraj,  aince  February  28,  1899. 

The  evidence  showa  that  the  judgment  of  the  plaintiff  waa 
obtained  on  hia  croaa-petition  filed  in  the  lower  court  in  a 
anit  there  pending,  wherein  Oover  and  Bruon  were  plaintiffa, 
and  W.  N.  Young,  Katie  Young,  Jno.  P.  Bailey,  the  plaint- 
iff here,  and  other  oreditora  of  W.  N.  Young  were  defend- 
ants. 

The  aubatance  of  that  case  is,  that  Oover  and  Biuon  held 
a  chattel  mortgage  on  a  saw-mill,  its  fixtures  and  appurten- 
ances, which  mortgage  had  been  executed  to  them  by  W. 
N.  Young  and  Eatie  Young,  to  aecure  the  payment  of  a 
certain  anm  due  from  them  to  Oover  and  Bruon,  and  an 
order  of  aale  waa  aaked,  but  no  peraonal  judgment  was 
prayed  for.  The  lot  in  queation  waa  not  mentioned  or  in- 
volved in  that  auit,  which  was  commenced  on  January  80, 
1897,  and  aummona  was  issued  on  the  petition  of  Oover 
and  Bruon,  which  waa  aerved  on  W.  N.  and  Eatie  Young, 
and  it  required  them  to  anawer  on  or  before  Febnrary  27, 
1897. 

Eatie  Young  did  not  anawer  or  otherwiae  appear  or  de- 
fend. W.  N.  Young  answered  that  hia  said  wife  waa  aurety 
on  the  note  to  Oover  and  Bruon,  and  had  no  intereat  in  the 
mortgaged  property.  He  made  defenae  aa  to  a  portion  of 
their  claim. 

On  June  6,  1897,  Bailey,  the  plaintiff  in  thia  case,  filed 
his  cross-petition  setting  up  a  note  executed  by  W.  N.  and 
Eatie  Young  to  him,  and  that  it  waa  aecured  by  a  chattel 
mortgage  on  the  aame  property  covered  by  the  chattel  mort- 
gage in  favor  of  Oover  and  Bruon,  and  he  prayed  for  a 
judgment  on  his  note  and  aale  of  the  mortgaged  property. 
No  aummona  on  thia  cioss-petition  was  issued  for  either 
Eatie  or  W.  N.  Young,  nor  did  Mrs.  Young  anawer  or  in 
any  way  enter  her  appearance  to  the  croaa-petition  at  any 
atage  of  the  case. 

Op  June  26, 1897,  Oover  and  Bruon  took  an  order  of  aale 
of  the  mortgaged  property,  and  at  the  aame  time  Bailey 
took  an  order  of  aale  on   hia  cross-petition,    and   also  the 
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peraonal  jodgment  againat  Katie  Toaog  which  he  now  aeeka 
to  enforce  against  lot  164,  which  she  then  owned,  bat  hai 
flince  conveyed  to  Mre.  Bachannan. 

Two  qoestiona  arise  on  the  foregoing  nndispnted  facta: 

1.  Is  the  judgment  in  favor  of  Bailey,  taken  without 
service  of  summons  upon  Eatie  Young  and  who  did  not 
enter  appearance  in  that  case,  void,  or  merely  voidable  ? 

2.  Oan  Mrs.  Young  or  her  grantee,  Mrs.  Buchannan, 
question  or  attack  the  validity  of  the  judgment  so  obtained 
without  setting  up  what,  if  any,  defense  existed  against 
Bailey^s  claim,  which  was  reduced  to  the  judgment? 

It  is  not  necessary  to  repeat  or  dwell  upon  the  merits  of 
the  old  rule,  that  every  party  to  a  litigation  or  action  in 
any  degree  a£Fecting  his  rights,  is  entitled  to  his  day  in 
court.  To  afford  this  day  in  court,  the  law  provides  the 
means  of  giving  notice  of  the  pendency  and  purpose  of  the 
action,  which  must  be  followed,  unless  the  party  enters  ap- 
pearance which  waives  the  service  of  the  legal  notice. 

When  Oover  and  Bruon  filed  their  suit,  they  caused  sum- 
mons to  issue  and  be  served  on  W.  H.  and  Eatie  Young, 
which  required  each  of  them  to  answer  the  petition  on  or 
before  February  27,  1897,  or  it  would  be  taken  as  true  and 
judgment  rendered  accordingly.  Mrs.  Young  was  not  ap- 
prised that  any  one  else  was  asking  any  relief  against  her, 
and  she  did  not  desire  to  resist  the  claim  of  Oover  and 
Bruon  and  made  no  defense  thereto,  and  when  answer  day, 
fixed  by  her  summons,  had  come,  if  she  searched  the  files 
of  the  case  and  the  appearance  docket,  she  would  not  have 
found  any  answer  and  cross-petition  of  Bailey  on  file,  be- 
cause it  was  not  filed  until  June  5,  1897,  and  under  such 
circumstances,  she  would  be  content  to  allow  Oover  and 
Bruon  to  have  the  relief  they  demanded,  without  contest  on 
her  part.  She  was  no  longer  in  court  except  as  tu  the  par- 
ties who  brought  her  in,  and  the  doors  of  the  court  were 
not  open  to  any  and  all  who  might  become  cross-petition- 
ers, to  file  their  pleadings,  and  without  process  or  appear- 
ance, take  personal  judgments  against  her.  The  subject 
matter  of  that  action  was  the  mortgaged  personal  property, 
and  while  Mrs.  Young  was  in  court  as  to  any  relief  sought 
by  the  plaintiffs  and  as  to  any  subsequent  orders  as  to  the 
amounts  and  priority  of  liens  and  an  order  of  sale  of   the 
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property,  she  was  not  in  court  as  to  a  demand  for  perional 
jadgment  made  in  a  croaa-petition  opon  which  no  aommona 
waa  iaaaed  and  to  which  no  appearance  had  been  entered. 

We  think  thia  poaition  too  plain  to  need  farther  notice. 

Bailey  had  no  right  to  the  jadgment,  and  now  ia  it  void 
or  merely  voidable?  If  voidable  only,  then  it  ia  good 
againat  eollateral  attack,  until  reveraed  or  modified,  and  it 
cannot  be  evaded  by  Mra.  Bnchannan,  who  pnrchaaed  the 
lot  after  the  judgment  had  been  rendered.  But  if  the 
judgment  ia  abeolutely  void,  it  ia  of  no  force  or  effect,  and 
may  be  ao  treated  wherever  it  ia  met. 

We  do  not  hesitate  to  pronounce  the  Bailey  judgment 
against  Mra.  Young  absolutely  void,  and  if  so,  it  never  be- 
came a  lien  on  lot  154  then  owned  by  her,  and,  as  a  matter 
of  courae,  is  no  lien  now  and  cannot  be  enforced  against 
Mrs.  Buchannan,  the  present  owner.  The  court  of  com- 
mon pleas  acquired  no  jurisdiction  over  Mrs.  Young  on 
the  cross-petition  of  Bailey,  and  its  judgment  thereon  waa 
without  jurisdiction  and  is  a  nullity;  and  it  can  be  im- 
peached and  defeated  whenever  and  wherever  it  ia  sought 
to  be  enforced. 

The  jurisdiction  over  defendants  Young  waa  acquired  on 
the  petition  of  Cover  and  Bruon,  asking  foreclosure  of  their 
chattel  mortgage,  and  was  limited  to  matters  pertaining  to 
the  aale  of  the  mortgaged  property.  The  righta  of  Bailey 
ooold  be  no  greater,  as  no  service  was  made  on  his  orosa- 
petition,  and  to  warrant  a  personal  judgment,  personal  serv- 
ice must  be  had  as  the  statute  prescribes  in  aotiona  for  the 
recovery  of  money  only. 

See  Wood  and  Pond  v.  Stanberry,  21  Ohio  St.,  142.  In 
that  caae  the  court  held:  "In  an  action  to  foreclose  a  mort- 
gage, a  peraonal  judgment  against  a  non-resident  defendant 
who  has  been  served  only  by  publication  under  section  70 
of  the  code  (S.  &  0.,  964),  upon  a  showing  that  the  action 
was  brought  for  the  aale  of  real  estate  under  a  mortgage 
and  that  the  defendant  was  a  non-resident  of  the  state,  ia 
abaolately  void  for  want  of  jurisdiction  over  the  person  of 
the  defendant;  and  a  levy,  under  an  execution  issued  there- 
on, npoB  the  goods  and  chattels  of  such  defendant,  is  wholly 
invalid  aa  against  a  lien  under  a  subsequent  levy  of  an  at« 
tachment  in  favor  of  other  creditoraof  such  judgment  debt- 
or. 
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The  fact  that  publication  was  made  for  the  Don-reeident 
party  accomplished  nothing,  and  oonld  not  be  considered 
an  attempt  to  obtain  legal  service.  The  judgment  would 
have  been  just  as  good  without  as  with  the  publication. 

See  also  Spier  v.  Oorll,  S3  Ohio  St.,  236.  The  supreme 
court  there  held  that: 

''1.  The  jurisdiction  of  a  court  or  tribunal  entering  a 
judgment  in  anj  particular  case,  may  also  be  inquired  into 
when  such  judgment  is  made  the  foundation  of  an  action, 
either  in  a  court  of  the  state  in  which  it  was  rendered,  or  of 
any  other  state. 

2.   A  personal  judgment,    rendered   against  one  over 
whom  the  court  has  no  jurisdiction,  is  wholly  invalid.'^ 

And  in  Eingsborougb  v.  Tousley,  66  Ohio  St.,  460,  the 
same  court  held: 

^'1.  In  an  action  on  a  personal  judgment,  whether  ren- 
dered by  a  court  of  this  state  or  elsewhere,  it  is  competent 
to  plead  and  prove  in  defense,  though  it  be  in  contradiction 
of  the  record,  that  the  defendant  was  not  served  with  pro- 
cess, nor  jurisdiction  of  his  person  otherwise  obtained  by 
the  court  rendering  the  judgment." 

"2.  Such  a  defense  is  not  within  the  rule  which  forbids 
the  collateral  impeachment  of  judgments,  but  is  in  the 
nature  of  a  direct  attack  upon  the  judgment.^' 

A  party  defendant  to  such  judgment  is  not  remitted  to 
proceedings  under  sections  6354  to  6360,  Revised  Statutes, 
inclusive,  to  open  up,  modify  or  vacate  the  judgment. 
Kingsborough  v.  Tousley,  supra. 

Hence,  as  has  been  done  in  this  case,  the  party  against 
whom  a  judgment  has  been  pleaded  as  a  lien  on  his  real 
estate,  may  show  in  defense  that  the  judgment  is  void  for 
want  of  jurisdiction  in  the  court  rendering  it. 

Nor  is  the  defendant  in  such  case  required  to  show  that 
the  judgment  defendant  had  a  defense  to  the  claim  upon 
which  it  was  rendered.  If  Mrs.  Young  still  owned  the  lot, 
she  need  not  disclose  such  defense,  and  her  grantee  is  not 
now  required  to  do  so.  See  Kingsborough  v.  Tousley,  66 
Ohio  St.,  460,  where  this  rule  is  laid  down:  *'An  answer 
in  such  case  is  not  defective  because  it  fails  to  state  a  de- 
fense to  the  cause  of  action  on  which  the  judgment  is 
founded." 
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The  aame  holding  has  been  made  by  the  same  oonrt  in 
Green  ▼.  Street  Bailroad  Co.,  62  Ohio  St.,  67. 

The  judgment  of  Bailej  being  void,  it  is  not  a  lien  on  lot 
164,  and  his  petition  is  dismissed  at  bis  costs.    . 

John  P.  Bailey^  for  Plaintiff. 

Watts  &  Mooref  for  Defendant. 


(Bightb  Oirouit— Cuyahoga  Oo.,0.,  Cfr*t  Oonrt,  Oct.  TsrmJSOO. ) 

Before  Caldwell,  Marvin  and  Laabie,  JJ. 

[Judge  Liaubie,  of  the  Seventh  Circuit,  taking  the  place  of 

Judge  Hale.] 

THE  STATE  OP  OHIO  v.  L.  A.  RUSSELL. 


Corrupt  PrcLctioe$  Aet^IUquirement  for  member  of  oongreee  to 
le  etaiement  of  election  expen$e%  or  fine  of  %1000y  eomtitvtional — 
leo.  8022-1  et  seq.,  R.  S.  O.,  known  as  the  Corrupt  Practices 
Act,  limits  the  amount  candidates  for  member  of  the  U.  S. 
Congress  as  well  as  other  elective  public  officers  may  ex- 
pend in  the  election  at  a  certain  rate  according  to  the 
number  of  voters,  and  requires  them  to  file  within  ten  days 
aft«ir  the  election,  with  the  county  clerk,  a  statement  of 
their  expenses,  and  provides  for  the  failure  to  file 
such  statement  within  that  time  a  fine  of  not  more 
than  $1,000  and  costs  of  prosecution,  and  that  thev 
shall  not  be  entitled  to  enter  into  the  office  to  whisn 
they  have  been  elected  until  they  have  filed  such 
statement.  Held :  Bo  far  as  members  of  congress  are  con- 
cerned, the  provision  that  they  shall  not  enter  into 
their  office  until  such  statement  of  their  election  expenses 
is  filed  with  the  county  clerk,addB  a  qualification  for  mem- 
bers of  congress  to  those  provided  by  the  U.  8.  oontitution, 
and  such  provision  is  therefore  void. 

(2).  The  provision  of  the  statute  that  a  member  of  congress 
shall  be  fined  not  more  than  $1,000.00  for  his  failure  to  file 
a  statement  of  his  election  expenses  with  the  county  clerk, 
is  not  an  additional  qualification  for  a  member  of  congress, 
and  is  constitutional.  And  as  it  does  not  appear  unreason- 
able or  improbable  to  assume  that  the  legislature  would 
have  passed  this  proviaicn  without  the  other  found  uncon- 
stitutional, this  provision  of  the  statute  is  valid. 

(Reversing  the  decision  of  the  Court  of   Common  Pleas  in 
same  case,  8  Ohio  Nisi  Prius  Rep.,  64.) 

Error  to  the  Court  of  Common  Pleas  of  Ouyahoga  county. 

Caldwell,  J. 

L.A.  Russell  was  a  candidate,  having  received  the  nomin- 
ation of  a  political  party  for  the  office  of  congressman.  He 
was  the  candidate  upon  the  ticket,  but  was  defeated,  and  some- 
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time  thereafter  tbia  action  waa  brought,  be  baviog  refused  to 
make  a  return  of  hia  ezpeneee  under  wbat  it  known  aa  the 
Garfield  law.  This  aotion  was  brought  under  that  law  to 
recoter  from  him  the  amount,  or  an  amount  not  exceeding 
one  thousand  dollars  as  provided  in  that  law — that  amount 
to  be  determined  by  a  jury.  He  filed  a  demurrer  to  the 
petition.  The  demurrer  was  sustained,  and  judgment  for 
defendant  to  go  hence.  The  case  is  brought  here  by  the 
state  on  a  petition  in  error,  and  we  are  asked  to  consider 
whether  the  court  below  erred  in  sustaining  that  demurrer 
and  in  the  judgment  that  it  rendered  thereon.  It  is  claimed 
that  the  statute  in  question  violates  the  provisions  of  the 
constitution  of  the  United  States  so  far  as  pertains  to  con- 
gressmen, and  that  being  true,  that  the  statute  is  unconsti- 
tutional under  those  constitutional  provisions  and  can  not 
be  enforced,  and  this  action  therefore  must  fail. 

The  particular  portions  of  the  constitution  of  the  United 
States  to  which  we  are  referred  are  as  follows: 

''All  legislative  powers  herein  granted  shall  be  vested  in 
a  congress  of  the  United  States,  which  shall  consist  of  a 
senate  and  house  of  representatives. 

''The  house  of  representatives  shall  be  composed  of 
members  chosen  every  second  year  by  the  people  of  the 
several  states,  and  the  electors  in  each  state  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature." 

Section  8:  "No  person  shall  be  a  representative  who  shall 
not  have  attained  to  the  age  of  twenty-fiTe  years  and  been 
seven  years  a  citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  be  an  inhabitant  of  that  state  in  which 
he  shall  be  chosen." 

It  is  claimed  that  what  is  known  as  the  Garfield  law  adds 
another  requisite  to  that,  and  in  that  it  is  unconstitutionaL 

We  are  referred  also  to  sections  4  and  5.  Section  4  is  aa 
follows: 

"The  times,  places  and  manner  of  holding  elections  for 
senators  and  representatives,  shall  be  prescribed  in  each 
state  by  the  legislature  thereof;  but  the  congress  may  at 
any  time  by  law  make  or  alter  such  regulations,  except  as 
to  places  of  choosing  senstors." 

It  is  claimed  on  behalf  of  the  state  that  the  law  amounts 
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to  nothing  more  than  the  manner,  and,  on  the  other  aide, 
that  it  goea  further  and  preaoribea  a  condition  precedent  to 
holding  the  office. 

Then  aection  6  of  the  aame  article  aaya: 

''Each  house  shall  be  the  judge  of  the  elections,  returns 
and  qualifications  of  its  own  members,  and  a  majority  of 
each  shall  constitute  a  quorum  to  do  business;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may  be  author- 
ized to  compel  the  attendance  of  the  absent  members,  in 
such  manner,  and  under  such  penalties  as  each  house  may 
provide.     *     ♦     ♦ 

That  is  enough  to  read  of  that  section. 

The  provisions  of  the  statute  are  found  in   section  8022. 

There  are  a  number  of  subdivisions  of  that  section.  It  is 
not  necessary  to  refer  to  all  of  them.  The  first  section 
provides: 

*'No  candidate  for  representative  in  the  congress  of  the 
United  States,  or  for  any  public  office  created  by  the  con- 
stitution or  laws  of  this  state  to  be  filled  by  popular  elec- 
tion, shall,  by  himself  or  by  or  through  an  agent  or  agents, 
committee  or  organization,  or  person  or  persons  whatsoever, 
in  the  aggregate,  pay  out,  give,  contribute,"  etc. 

And  it  provides  a  scale  within  which  he  shall  keep  his 
expenses.  And  the  section  a  little  further  on,  near  the 
end,  provides: 

*'Any  payment,  contribution,  or  expenditure,  or  agree- 
ment or  offer  to  pay,  contribute  or  expend  any  money  or 
thing  of  value,  in  excess  of  the  limit  prescribed  by  this  act, 
for  any  or  all  such  objects  and  purposes,  ia  hereby  declared 
to  be  unlawful,  and  to  make  void  the  election  of  the  person 
making  it." 

That  is,  to  make  void  the  election. 

The  second  subdivision  is  as  to  the  ascertainment  of  the 
number  of  votes,  how  that  is  to  be  determined;  and  the 
third  section  of  the  act  is  the  statement  that  the  candidate 
is  to  make  upon  bis  nomination,  and  the  affidavit  he  is  to 
attach  and  subscribe.  There  is  nothing  in  that  provision 
that  prohibits,  however,  that  be  may  not  be  placed  upon 
the  ticket  and  voted  for  if  he  fails  to  make  that  state- 
ment of  his  expenses,  providing  he  seeks  the  nomina- 
tion; and  that  is  no  question  in  this  case,  because   Bussell 
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did  make  this  statement.  And  that  is  followed  in  section 
three  setting  forth  all  expenses  of  his  own  or  of  any  one  for 
him  or  in  his  behalf  or  against  another,  and  the  form  of  the 
affidavit  therein.     Then  comes  the  penalty  (section  6): 

''Any  person  failing  to  comply  with  the  provisions  of  the 
third  section  or  of  the  fourth  section  of  this  act,  shall  be 
liable  to  a  fine  not  exceeding  one  thousand  dollars,  to  be  re- 
covered with  costs,  in  an  action  brought  in  the  name  of  the 
state  by  the  attorney  general  or  by  the  prosecuting  attorney 
of  the  county  of  the  candidate's  residence,  the  amount  of 
said  fine  to  be  fixed  within  such  limits  by  the  jury,  and  to 
be  paid  into  the  school  fund  of  said  county." 

That  is  as  far  as  the  law  undertakes  to  fix  any  penalty 
upon  the  party  who  runs  for  the  office  and  is  defeated  and 
who  fails  to  make  a  return  of  his  expenses. 

Section  6,  however,  provides: 

^*No  board,  officer  or  officers  authorized  by  law  to  issue 
commissions  or  certificates  of  election  shall  issue  a  certifi- 
cate or  commission  of  election  to  any  person  required  by 
the  third  or  fourth  section  hereof  to  file  a  statement  or 
statements  until  such  statement  or  statements  shall  have 
been  so  made,  verified  and  filed  by  such  person  with  such 
board,  officer  or  officers.  14 o  person  required  by  the  fore- 
going sections  of  this  act  to  file  a  statement  or  statements 
shall  enter  upon  the  duties  of  any  office  to  which  he  may  be 
elected  until  he  shall  hafe  filed  all  statements  and  dupli- 
cates provided  for  by  the  foregoing  sections  of  this  act,  nor 
shall  be  receive  any  salary  or  emolument  for  any  period 
prior  to  the  filing  of  the  same.'^ 

Then  there  is  a  provision  in  the  very  next  section,  sub- 
division seven,  that  if  a  person  thus  chosen  enters  upon  the 
duties  of  his  office,  and  it  becomes  known  to  any  person 
who  voted  for  him  or  who  voted  in  the  election,  that  he 
failed  in  this  regard,  or  that  his  affidavit  or  return  waa 
false,  then  proceedings  may  be  had  and  at  the  end  of  those 
proceedings  the  couit  may  oust  the  party  from  the  office. 
Now  that  proceeding  I  only  mention  because  of  the  be- 
ginning, which  is: 

''At  any  time  during  the  term  of  office  of  any  occupant 
of  an  office  created  by  the  constitution  or  laws  of  this  State 
to  be  filled  by  popular  election  and  hereafter  filled  by  such 
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election,  porsiiaot  to  the  constitation  or  laws  of  this  state 
(other  than  the  office  of  member  of  either  house  of  the  gen- 
eral assembly  or  of  the  congress  of  the  United  States).    ^  * 

So  that  those  persons  are  exempt  from  prosecntion  if  they 
have  entered  upon  their  office,  and  the  provisions  in  section 
6  to  withhold  the  certificate  and  to.  deny  the  party  a  right 
to  enter  upon  the  dnties  of  his  office  and  receive  any  pay, 
have  no  exception  whatever,  either  of  a  member  of  congress 
or  of  a  legislator. 

And  then  section  1  provides  as  to  all  persons,  whether 
members  of  congress  or  a  person  elected  to  an  office  within 
the  state,  that  his  election  is  to  be  unlawful  and  is  void, 
and  he  gets  no  right  under  it. 

Now,  the  first  question  for  consideration  is,  does  this 
undertake  to  add,  to  the  constitutional  qualifications 
of  a  person  who  may  become  a  member  of  congress,  an  ad- 
ditional qualification?  The  qualifications  will  be  well  re- 
membered— one  pertains  to  his  age,  and  the  other  to  bis 
residence,  the  state  in  which  he  resides,  and  the  other  as  to 
how  long  he  has  been  a  citizen  of  the  United  States.  It 
has  been  held  as  to  a  greater  number  of  conditions  that 
have  been  added  by  the  di£Ferent  states  from  time  to  time, 
that  they  have  been  to  add  qualifications;  for  instance,  that 
he  should  reside  within  his  distict  has  been  held  to  add  a 
qualification;  that  he  must  be  of  a  certain  age,  of  a  certain 
belief,  or  that  he  must  be  of  a  certain  wealth,  or  anything 
of  that  kind — all  these  were  added  qualifications,  undoubt- 
edly, but  here  we  have  something  that  is  called  a  qualifica- 
tion on  one  side  and  contended  on  the  other  that  it  is  a  mere 
regulation  of  the  election.  And  the  question  is,  what  is  it? 
Is  it  not  a  qualification  ?  This  is  certain :  it  is  something 
that  disqualifies  a  person  from  accepting  the  office.  It  re- 
moves him  entirely  from  becoming  a  congressman  under 
that  regulation.  And  it  is  hard  to  see  how  a  person  can  be 
disqualified  by  anything  unless  that  thing  disqualifies  him 
and  adds  something  when  it  clearly  does  not  come  under 
the  qualifications  required  by  the  TJnited  States. 

We  have  looked  in  various  dictionaries  to  see  what  the 
word  ''qualification"  means.  Does  it  mean  some  inherent 
quality  in  the  individual?  Some  paitionlar  characteristic 
of  the  person,  such  as  age  or  as  to  place  of  residence,    or 
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may  it  mean  aometbing  oataide;  and  thaj  all  aeem  to  agree 
that  it  ia  an  enabling  qualitji  that  i8|  it  ia  an  enabling 
quality  in  the  peraon,  or  a  oircamatance.  To  oar  minda, 
thia  law  adda  a  oironmatance;  that  ia,  the  peraon  who  ia 
elected,  mnat  have  it  to  appear.  The  circumatance  muat 
eziat  that  he  haa  not  violated  thia  law,  and  in  that  aenae 
which  aeema  to  be  a  generally  accepted  aenae,  not  only  gen- 
eral by  the  people,  bot  in  a  legal  aenae  aa  well,  we  think 
that  the  qualification  called  for  by  aection  6  of  thia  act  is 
an  unlawful  one.  It  might  aa  well  preaoribe  that  he  ahould 
not  have  violated  aome  other  law, and  required  him  to  make 
an  affidavit  that  he  had  never  atolen  a  horae,  and  never  been 
a  thief,  never  been  convicted  of  a  crime — he  might  be  called 
upon  to  ahow  theae  by  affidavit  before  he  ahould  be  allowed  to 
become  a  member  of  congreaa.  It  ia  perfectly  apparent 
that  a  matter  of  that  kind  or  one  that  inherea  in  hie 
character,  would  be  adding  to  the  conatitutional  require- 
menta. 

And  that  being  true,  that  part  of  the  act  would  clearly 
be  unoonatitutional.  But  thoae  proviaiona  that  we  find  to 
be  unconatitutional  pertain  only  to  thoae  that  deprive  him 
of  the  office.  That  a  peraon  might  be  fined  for  violation 
of  the  law  of  the  atate,  need  not  exempt  a  member  of  con- 
greaa or  member  of  the  atate  legialature;  but  if  the  peraon 
haa  received  the  requiaite  number  of  votea,  then  for  the 
atate  to  atep  in  and  aay  whether  that  peraon  ahould  be  m 
member  of  congreaa,  would  entirely  aupercede  therighta  of 
that  party  under  the  United  Statea  conatitution.  Perhape 
we  are  not  called  upon  to  determine  that,  and  the  aame 
might  be  aaid  in  regard  to  the  legislature.  So  we  do  not 
undertake  to  aay  but  that  the  atate  may  make  wholesome 
laws  for  the  purity  of  elections,  and  may  undertake  to 
curtail  the  amount  of  money  that  may  be  paid  out 
by  persona  who  run  for  office,  and  may  attach  to  the 
violation  of  auoh  lawa,  a  penalty  such  aa  a  fine,  but  may 
not  in  the  caae  of  a  congreaaman  say  he  ahall  not  enter  con- 
greaa after  hia  election.  Then  the  queation  ariaea  at  once 
in  regard  to  thia  atatute:  How  much  of  thiaatatute,  there- 
fore, in  unconatitutional?  So  far  as  the  consideration  of 
thia  caae  ia  concerned,  no  part  of  it  do  we  find  unconatitu- 
tional, except  that  part  that  pertaina  to  refuaing  a   peraon 


Tou  90  OIBGUrr  COURT  OF  OHIO.  657 

The  State  of  Ohio  y.  BastoU. 

elected  to  congreas  a  certificate  and  a  aeat,  and  that  refaaal 
by  the  state  from  which  he  is  elected. 

The  proyiaion  in  section  1  that  sajs  if  be  does  not  com- 
ply with  the  proyisions  of  the  act,  that  his  seat  shall  be 
yacated  and  bis  election  yoid,  is,  as  far  as  congressmen  are 
concerned,  against  the  policy  of  the  constitution  of  tbe 
United  States,  and  so  far  as  saying  that  he  shall  not  receiye 
a  certificate  of  election  or  enter  (section  6)  upon  the  duties 
of  that  office,  is  simply  declaring  the  same  thing  that  sec> 
tion  1  does  in  another  form,  and  those  provisions  are  nn- 
constitntional,  bnt  no  other  part  of  it  do  we  find  nnconsti- 
tnttonal.  And  this  question  in  this  case  goes  no  further 
than  I  have  gone.  Then  the  question  remaining,  and  the 
only  question,  this  portion  of  the  act  being  unconstitutional, 
would  tbe  legislature  baye  passed  tbe  other  portion;  or  one 
portion  being  unconstitutional,  is  the  whole  act  so  far  as  it 
pertains  to  tbe  election  of  congressmen,  unconstitutional. 
And  tbe  rule  in  this  state  is,  tbat  before  tbe  wbole  act  will 
be  declared  unconstitutional,  where  a  part  of  it  is  clearly 
so,  it  must  appear  to  be  unreasonable  and  improbable  tbat 
tbe  legislature  would  baye  passed  the  constitutional  portion 
without  the  unconstitutional  portion,  and  this  rule  applies 
to  different  parts  of  the  statute.  This  is  the  rule  laid  down 
in  42  Ohio  St.,  345.  Before  we  can,  therefore,  declare 
this  law  unconstitutional  so  far  as  it  pertains  to  a  congress- 
man of  tbe  United  States,  we  must  find  that  it  is  unreason- 
able and  improbable  that  the  legislature  would  baye  passed 
tbe  remaining  part  of  the  statute,  the  part  imposing  a  fine 
upon  a  congressman  merely;  we  must  find  tbat  that  fact 
exists. 

Now  in  examining  this  statute  we  do  not  say  that  it  sa 
appears.  The  legislature  certainly  did  not  intend  to  inter- 
fere with  the  rights  of  congress,  for  in  subdiyision  seyen,  it 
clearly  exempts  any  right  on  the  part  of  the  state  to  inter- 
fere with  congressmen  after  tbey  baye  received  a  certificate 
and  entered  upon  their  duties.  And  if  tbe  attention  of  tbe 
legislature  had  been  called  to  this  section,  it  would  baye 
arranged  it;  it  would  baye  said  that  the  representatiyes  in 
United  States  congress  should  be  fined.  It  would  baye 
proyided  only  for  a  fine  for  tbe  yiolation  of  this  law,  and  so 
far  as  tbe  statute  extends  to  fines,  we  think  it  is  constitu* 
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tional.     That  being  itue,  the  coart  below   erred  in  aafliain* 
ing  the  demnrrer  to  the  petition.     Bemanded. 

Harvey  Keeler^  Prosecuting  Attorney,  for  Plaintiff. 

Frank  F.  Oenisch,  for  Defendant. 


Sixth  Circuit— Laoas  Co.,  O.,  Circuit  Court— Jan.  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  JJ. 

THE  WHEELING  A  LAKE   EBIE   BAILBOAD   COMPANY 

V.   SUHRWIAB. 


Damagea  far  iiyury  by  cotUiion  with  loeamotive^Ojfinion  evidence 
by  expert$  a$  to  future  canaequenceM  of  injury  odmiaBible — 
(1).  Where  in  an  action  for  damaf^es  for  injuries  sustained  bj 
the  plaintiff  in  a  collision  of  his  wagon  with  a  locomotive, 
plaintiff  at  the  time  of  the  trial  has  not  yet  fully  recovered, 
the  question  of  the  future  consequences  of  the  injuries  is 
one  of  probabilities,  and  the  opinion  of  his  physician  and 
other  witnesses  as  to  the  future  oonseqnenoes  of  the  in- 
jury, based  upon  their  knowledge,  is  admissible,  as  there 
can  be  but  one  recovery  of  damages  for  such  injury. 

Verdict  for  $5jOOOjOO^Fact9  under  which  not  exceicive^ 
(2).    Facts  under  which  a  verdict  and  judgment  for  $5,000.00 
damages  will  not  be  set  aside. 

Witne$8e9  of  good  character  contradicting  each  other  —  Verdict  of 
jury  giving  toe^ht  of  evidence  to  one  not  to  be  set  cMide— 
(8).  When  witnesses,  who  are  both  fair  and  anxious  to  tell  the 
truth,  contradict  each  other  materially,  and  the  jury  who 
saw  the  witnesses  before  them,  gives  the  weight  ojf  the  testi- 
mony to  one  of  them  and  renders  a  verdict  accordingly, 
such  verdict  will  not  be  set  aside  on  error  by  an  appellate 
court. 

Error  to  the  Oourt  of  Common  Pleas  of  Lucas  county. 

Hatnbb,  J. 

Owing  to  the  lateness  of  the  hour,  there  will  not  be  time 
in  this  case  to  render  a  lengthy  opinion.  It  is  an  action 
for  a  personal  injury  which  occurred  in  this  city,  on  Buck- 
eye street,  and  was  occasioned  by  an  engine  of  the  plaintiff 
company  which  was  at  the  time  being  backed  across  the 
Maumee  river  on  the  Wheeling  &  Lake  Erie  road  to  its  de- 
pot on  Oherry  street.  The  accident  occurred  a  little  before 
six  o'clock  in  the  morning.  The  plaintiff,  with  his  brother, 
was  riding  upon  a  wagon,  going  to  work,  and  was  crossing 
the  railroad  track  aforesaid,  on  Buckeye  street.  There  the 
engine  collided  with  the  wagon  and  the  plaintiff  received 
his  injury.     The  plaintiff  was  practically  a  passenger  of  his 
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4)rotbeT;  be  seemET  to  have   been   upon   the  road,  and   his 
brother  overlook  him  and  asked  him  to  ride  with  him. 

The  evidence  in  the  eaae  is  qnile  meager,  there  being  bet 
very  little  of  it.  It  is  alleged  that  the  railroad  oompeny'a 
•engineer  on  the  locomotive  waa  running  at  a  very  rapid  rate 
of  speed,  without  any  lookout,  without  whistling  and  with- 
out ringing  any  bell.  The  engineer,  or  the  fireman,  did 
not  testify  in  the  eaee,  and  there  were  no  reasose  given 
why  they  did  not  testify.  The  testimony  on  behalf  of  tbe 
.plaintiff  consiata  mainly  of  that  of  tbe  plaintiff  himself  and 
bie  brother;  and  they  testified  that  upon  approaching  this 
•erosaing  they  were  looking  out  intently  to  see  if  there  was 
any  train  coming.  They  were  both  accustomed  to  pass  that 
•eroseing,  and  knew  that  tbe  locomotive  came  down  about 
that  time  in  tbe  morning  and  returned  with  a  train,  coming 
out  about  six  o'clock.  There  were  obstructions  on  the 
-eaateriy  aide  of  Buckeye  street  consifting  of  buildings  and 
iences,  and  there  was  a  aide  track  also  with  cars  on  it;  I 
ihink  they  claimed  that  there  were  two  or  three  a  little  be- 
low, and  some  bushea  and  some  weeds,  that  it  ia  claimed 
might  obatruct  tbe  vision  of  partiea  on  a  wagon.  At  any 
rate,  they  teatified  that  they  were  on  the  lookout  and  did 
not  bear  or  see  anything  erf  the  locomotive  until  it  waa  upon 
them. 

It  is  urged  that  we  ought  to  diacard  their  testimony,  be- 
-eause  it  is  said  that  the  track  at  this  point  waa  opes  to  the 
^ew  for  some  little  distance  eaateriy  from  that  point;  that 
the  road  bent  and  curved  a  little,  which  made  a  rather  long- 
er view.  We  are  unable  to  say  and  we  ought  not  to  say, 
from  the  condition  that  this  evidence  lain,  that  these  people 
could  have  seen  that  locomotive  for  some  distance  and  in 
time  enough  to  have  escaped  it,  and  we  cannot  say  that 
these  persons  were  not  stating  the  truth  when  they  say  that 
they  did  look  and  did  not  see  the  locomotive.  If  tbe  loco- 
motive could  have  been  seen, there  seems  to  have  beep  some 
reaaon  why  they  did  not  see  it,  and  there  were  obstructions 
which  might  have  prevented  it.  The  plaintiff  calla  another 
witnesa,  who  does  not  cast  much  light  upon  the  subject  one 
way  or  the  other;  he  saw  the  train  coming, and  he  apeaks  of 
liome  of  these  obstructions. 
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The  defendant  called  a  witness  who  states  that  he  was 
very  near  the  crossing  at  the  time  the  accident  occurred. 
He  says  he  saw  the  wagon  coming,  and  the  two  persona  npon 
it  with  their  faces  towards  the  southeast;  that  they  were 
very  busily  talking  together,  and  he  noticed  that  the  lines 
were  loose;  that  he  called  and  shouted  to  them^  but  they 
did  not  hear,  and  they  came  npon  the  track  and  the  engine 
hit  them.  He  seems  to  be  a  fair  witness,  and  the  plaintiff 
seems  to  be  a  fair  witness,  and  they  both  seem  to  be  very 
anxious  to  tell  the  truth,  but  they  contradict  each  other 
very  materially.  Under,  this  state  of  fact,  of  course  under 
the  rules  of  law,  the  jury  having  seen  those  witnesses  and 
heard  them  testify,  we  cannot  say  and  we  onght  not  to  say 
from  the  testimony  itself  that  either  of  these  parties  was 
stating  that  which  is  not  true,  but  there  are  very  serious 
differences  between  them,  and  there  can  be  no  question  but 
that  one  of  them  is  very  seriously  mistaken ;  it  is  sufficient 
that  the  jury  have  undertaken  to  give  weight  to  one  or  the 
other, and  we  cannot  say  and  we  ought  not  to  say  that  either 
one  of  them  is  incorrect.  If  the  testimony  was  manifestly 
upon  one  side,  and  manifestly  outweighed  the  other  testi- 
mony, that  would  invoke  a  different  rule;  but  under  the 
facts  of  this  case,  this  court  ought  not  to  interfere  to  settle 
that. 

It  is  said  that  this  verdict  was  too  large.  The  amount 
returned  was  $5,000.  The  plaintiff  had  a  broken  leg. 
After  the  leg  was  set  and  as  soon  as  he  could  get  out  he 
commenced  a  suit,  so  that  the  time  that  the  case  was  tried 
was  but  a  very  little  while  after  the  accident  had  occurred 
and  the  plaintiff's  limb  had  not  yet  healed;  he  was  not  fully 
recovered.  The  physician  who  attended  him,  Dr.  Wright, 
says,  that  he  thinks  his  limb  will  recover,and  that  it  will  be 
substantially  a  strong  limb,  though  there  may  be  some  de- 
fects in  it.  The  doctor  also  states  that  he  was  injured  in 
the  back;  that  his  spine  was  injured,  and  he  details  the 
effects  that  occur  from  an  injury  to  the  spine  in  the  form  of 
paralysis,  and  he  has  indicated  also  that  he  had  great  diffi- 
culty at  the  time  about  urinating.  He  says  further,  that 
in  his  judgment  it  will  affect  him  always  more  or  less;  that 
is  to  say,  that  this  effect  will  be  permanent,  but  how  exten- 
sively he  cannot  state,  but  that  it  will  materially  affect  his 
ability  to  labor. 
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The  plaintiff  is  a  carpenter,  and  was  earning  perhaps  92. 50 
■  day  at  the  time  of  the  accident. 

There  can  be  only  one  recovery  in  this  case,  and  that  re- 
covery mast  be  for  the  whole  injury.  We  mast,  of  conrse, 
take  the  testimony  of  these  witnesses  as  to  the  fatnre,  upon 
their  opinions,  based  npon  their  knowledge.  There  was 
this  one  physician  who  testified;  no  other  was  called, and  no 
attempt  was  made  to  have  any  other  physician  examine  him, 
and  we  must  take  it  that  the  jury  found  that  there  was  a 
permanent  injary  to  this  plaintiff — a  permanent  injury  to 
him  in  the  spine,  that  was  liable  to  and  probably  would 
affect  him  for  the  remainder  of  his  life.  If  the  case  was 
one  where  the  physician  had  said  that  possibly  it  might, 
we  would  have  paid  but  very  little  attention  to  it.  This 
case  must  be  tried,  of  course,  upon  the  probabilities  and  the 
weight  of  the  avidence,  which  the  supreme  court  has  said  is 
a  question  of  probabilities.  It  is  very  probable  from  the 
testimony  of  the  physician  that  he  will  always  remain  in- 
jured and  will  not  wholly  recover  from  this  injury.  In  that 
view  of  the  case,  we  are  not  able  to  say  that  the  verdict  of 
five  thousand  dollars  was  based  upon  passion  or  prejudice, 
or  a  misconception  of  the  case,  or  based  on  no  evidence  what- 
ever. On  the  contrary,  while  the  verdict  may  be  large,  it 
may  be  no  more  than  will  be  sufficient  to  recompense  the 
plaintiff  for  the  actual  injury  he  has  sustained,  and,  there- 
fore, under  the  facts  of  the  case  and  the  evidence  presented 
to  us,  which  was  meagre  as  I  have  said,  and  affords  us  very 
little  light  on  the  case,  and  that  in  favor  of  the  plaintiff, 
the  judgment  of  the  court  of  common  pleas  will  be  affirmed 
and  cause  certified  for  the  filing  of  a  petition  in  error. 

Doyle  &  Lewis^  for  Plaintiff  in  Error. 

Seney  &  Johnson^  for  Defendant  in  Error. 


(Seventh  Oirouit— Mahoning  Co.,0.,Cir't  Oourt,  April  Term,1900) 

Before  Frazier,  Barrows  and  Laubie,  JJ. 

THE  PITTSBURGH  A  WESTERN  RAILWAY  COMPANY  et 

al.  V.  HENRY  M.  GARLIOK  et  al. 


C<mv0ffanee  of  land  witJumt  title  ihereto^8ub$€quent  ciequisition 
of  title  by  grantor  inurea  to  benefit  of  grantee  ana  those  claiming 
under  Mm — 

(1).    Where  a  railway  company  In  poBsession  as  lessee  in  per- 
petuity of  another  company's  road,    sells  and   conveys   a 
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Bmail  strip  of  th«  right  of  way,  parallel  with  the  traok  of 
said  road,  to  a  third  railway  oompany  for  its  road,  by  a 
quit  olaim  deed,  whereby  it  qait  claims  ''all  title  that  It 
has  or  ought  to  have*'  to  the  land,  and  oovenants  '^thaft 
neither  it  nor  its  snooessors  or  assigns,  or  any  one  olaiming 
title  by,  through  or  from  it  shall  ever  assert  any  title*'  to 
each  land;  and  as  to  such  land  neither  the  lessor  nor  lessee 
oompany  has  any  title;  and  saoh  lessor  is  compelled  to  ap- 

f^ropriate  the  same,  and  thereafter  conveys  by  deed  such 
and  to  its  said  lessee,  the  title  thus  acquired  by  such 
lessee  inures  to  the  benefit  of  the  grantee  of  snob  lessee  as 
against  the  original  owner,  and  all  persons  not  olaiming 
title  through  or  from  said  lessee. 

J2.  R,  Oo.  may  sell  land  appropriated  for  railroad  purposcM  to 
oth«r  R.  R»  Co.  for  Mame  usett-^Not  abandonment— Ltno  of  18d&— 
(2).  Where  land  was  appropriated  by  a  railroad  company  for 
the  uses  and  purposes  of  a  railroad,  in  1880,  such  company 
may  lawfully  sell  a  part  ot  such  land  to  another  railroad 
company  for  a  like  use  and  purpose;  and  such  sale  will  not 
work  an  abandonment  of  the  land  so  sold  to  the  original 
owner. 

Appropriation  of  title  to  land  by  R.   R.    Co*   under  law  of  1880 

-oarries  fee  abeolute^ 

(g).  In  sueh  case,  if  the  oompany  sought  to  appropriate  the 
parcel  of  land  instead  of  a  right  or  interest  therein,  under 
the  law  then  in  force,  and  all  preliminary  matters  were 
decided  by  the  court  In  favor  of  sueh  company,  such  ap- 
propriation would  carry  a  fee  absolute;  but  whether  a  fee 
absolute  or  conditional,  or  a  mere  easement,  the  original 
owner  could  not  olaim  an  abandonment  by  reason  of  the 
sale  aforesaid,  as  the  possession.  In  either  ease,  would  be 
perpetual  and  exolusive,  and  the  additional  use  being  the 
same  for  which  the  land  was  appropriated.  In  such  case, 
there  would  be  no  remaining  interest  in  the  original  owner 
to  be  compensated  for,  and  be  could  not,  therefore,  oompol 
such  second  companv  to  commence  appropriation  proceed- 
ings, unless,  as  an  adjoinin  owner,  he  still  held  lands  that 
might  be  injured  by  such  additional  use,  which  he  owned 
at  the  time  of  the  appropriation. 

Z  Purchase  of  eanal  bed  by  two  different  raUroade^^^Scde  by  (hem 
-of  intervening  strip  not  needed  to  third  raUroad—Suit  by  gran- 
tee of  original  land  owner-^Proper  parties— Righte  of  pariiee — 
(4).  Where  part  of  a  strip  of  land  formerly  used  for  a  oanal, 
and  abandoned,  was  sold  and  conveyed  by  the  owner  to  a 
railroad  companv,  which  built  its  road  thereon ;  and  there- 
after another  railroad  oompany  appropriated  for  its  road  all 
of  such  strip  not  conveyed  to  such  first  company,  and  sub* 
se9uently  its  lessee  and  grantee  sold  and  conveyed  to  a 
third  railroad  oompany  a  portion  of  such  strip  lying  be- 
tween the  tracks  of  such  nrst  two  roads,  and  such  third 
company  built  its  tracks  partly  on  the  part  of  such  strip  so 
sold  to  said  first  oonipany,  in  an  action  by  such  third  com- 
pany to  restrain  one  G.to  whom  the  original  owner  had  quit- 
claimed his  title  to  such  strip  of  land,  from  taking  steps  to 
compel  such  third  company  to  appropriate  such  part  of 
such  strip  so  conveyed  to  it,  and  from  setting  up  any  claim 
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thereto,  and  to  qolet  its  title,  eaob  firit  oompany  le  a  prop** 
er  party  to  saob  aotion,  and  may  by  cross-petition  seek  too 
same  relief  against  G.  as  the  pfaintlfP  therein  prays  for, 
especially  when  the  line  between  sueh  companies  Is  aneer* 
tain  and  in  dispute. 

Appeal  from  the  Ooort  of  Common  Pleas  of  Mahoning 
oonnty. 

Laubib,  J. 

The  Pittflbnrgh  &  Western  Railway  Oompany;  Thomas 
M.  King,  Beceiver  of  the  Pittsburgh  Ss  Western  Railway 
Company;  and  the  Pittsbargh,  Cleveland  and  Toledo  Rail- 
road Company,  against  Henry  M.  Garlick;  the  Pittsburgh, 
Toungstown  and  Ashtabula  Railroad  Company,  and  the 
Pennsylvania  Company,  is  here  upon  appeal  and  baa  been 
tried  and  submitted  to  the  court. 

The  action  was  brought  to  quiet  the  title  of  the  Pittsburgh 
ft  Western  Railway  Company  to  a  certain  strip  of  land  in 
this  city  at  Spring  Common,  as  it  is  called,  that  company 
alleging  that  Henry  M.  Garlick  claims  to  own,  and 
threatens,  or  is  about  to  take  steps,  to  compel  thai 
company,  under  the  statute,  to  appropriate  such  land; 
and  the  company  alleges  that  his  claim  is  a  cloud  upon 
its  title,  and  asks  to  have  its  title  quieted  as  against 
him,  and  for  an  injunction  to  restrain  him  from  any 
such  proceeding.  The  defendant,  The  Pittsburgh,  Young- 
stown  and  Ashtabula  Railway  Company,  files  a  cross-peti- 
tion for  the  same  purpose  in  regard  to  a  portion  of  the  lands, 
alleging  substantially  the  same  facts  against  Garlick  as  al- 
leged by  plaintiff.  Garlick  lays  claim  to  this  property  by 
deed  from  the  heirs  of  the  Parmelees.  The  Pittsburgh  & 
Western  Railway  Company  claims  to  own  this  land  by  in- 
termediate conveyance  to  the  Pittsburgh,  Cleveland  and 
Toledo  Railroad  Company  by  the  New  York,  Pennsylvania 
and  Ohio  Railroad  Company,  and  the  question  arises 
whether  or  not  the  New  York,  Pennsylvania  and  Ohio  Rail- 
road Company  had  any  title  to  that  land. 

The  New  York,  Pennsylvania  and  Ohio  Railroad  Com- 
pany was  in  possession  of  the  premises  when  it  made  and 
Executed  this  deed  to  the  Pittsburgh,  Cleveland  and  Toledo 
Railroad  Company,  and  it  possibly  had  no  title  to  the  land 
when  it  gave  the  deed. 

Counsel  for  Garlick  aeem  to  base  their  contention  that  no 
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title  was  conyeyed  by  this  deed,  upon  the  presumptioD  that 
all  of  the  facta  and  rights  of  the  parties  are  to  be  determined 
as  of  the  time  the  deed  was  made.  That  if  the  New  York, 
Pennsylvania  and  Ohio  Railroad  Company  had  no  title  then, 
none  could  vest  in  the  grantee.  Bat  this  is  a  mistake,  a 
contention  we  cannot  agree  with,  and  is  contrary  to  the  cov- 
enants in  the  deed.  If  the  New  York,  Pennsylvania  and 
Ohio  Railroad  Company  acquired  title  thereafter,  that  title 
inured  to  the  benefit  of  its  grantee,  the  Pittsburgh,  Cleve- 
land and  Toledo  Railroad  Company,  if  for  no  other  reason, 
for  the  reason  that  the  deed  estops  the  New  York,  Pennsyl- 
vania and  Ohio  Railroad  Company,  or  any  one  claiming  by 
or  through  it, from  ever  making  any  claim  to  the  land.  The 
deed  of  the  New  York,  Pennsylvania  and  Ohio  Railroad 
Company  to  the  Pittsburgh,  Cleveland  &  Toledo  Railroad 
Company  quit-claims  '^all  title  that  it  has  or  that  it 
ought  to  have"  to  the  land  in  question,  and  it  covenants  in 
that  deed  ''that  neither  it  nor  its  successors  or  assigns  or  any 
one  claiming  title  by,  through  or  from  it  shall  ever  assert 
any  title"  to  those  lands;  so  that,  if  the  New  York,  Penn- 
aylvania  and  Ohio  Railroad  Company,  after  the  execution  of 
this  deed,  obtained  title  to  the  lands,  that  title  inured  to 
the  benefit  of  the  Pittsburgh,  Cleveland  and  Toledo  Rail- 
road Company,  its  grantees  or  assigns. 

Prior  to  1880,  the  New  York,  Pennsylvania  and  Ohio 
Railroad  Company  was  in  the  possession,as  lessee  in  perpet- 
uity, of  the  Cleveland  and  Mahoning  Valley  Railway,  and  in 
1880,  the  Cleveland  and  Mahoning  Valley  Railway  Company 
was  compelled  to  commence  appropriation  proceedings  to 
appropriate  certain  lands,  of  which  the  land  in  question  was 
a  part,  and  of  which  it  and  its  said  lessee  were  in  posses- 
sion, for  a  branch  track  for  the  benefit  of  its  lessee.  The  New 
York,  Pennsylvania  and  Ohio  Railroad  Company,  making 
that  company  and  the  Parmelees  and  others  parties;  and 
compensation  was  awarded  to  the  Parmelees  as  the  owners  of 
the  land  of  which  the  strip  in  question  was  a  part  to  its 
full  value  of  over  818,000.00  which  was  paid  by 
the  New  York,  Pennsylvania  and  Ohio  Railroad  Com- 
pany; and  subsequently  the  Cleveland  and  Mahoning 
Valley  Railway  Company  executed  and  conveyed  to  the 
New  York,  Pennsylvania  and  Ohio  Railroad   Company   all 
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the  right  and  title  to  the  lands  in  qaestion  which  it  had  ac- 
quired by  and  through  such  appropriation  proceeding;  and 
this  title,  thus  acquired,  innred  to  the  benefit  of  the  former 
grantee  of  the  New  York,  Pennsylvania  and  Ohio  Railroad 
Company,  the  Pittsburgh,  Cleveland  and  Toledo  Sailroad 
Company,  and  to  its  grantee,  the  Pittsburgh  and  Western 
Railway  Company.  But  at  all  events,  the  defendant.  Gar- 
lick,  is  not  in  a  position  to  raise  this  question.  He  is  not 
claiming  the  land  by  any  title  derived  from  or  through  the 
New  York,  Pennsylvania  &  Ohio  Railroad  Company,  or 
the  Cleveland  &  Mahoning  Valley  Railway  Company,  but 
in  opposition  to  them.  The  plaintiffs  are  in  possession, 
and  Garlick  can  recover  the  land,  or  compel  its  appropria- 
tion as  owner,  only  on  the  strength  of  his  own  title.  As 
grantee  of  the  original  owners,  the  Parmelees,  he  can  do 
neither,  unless,  as  he  claims,  the  conveyance  by  the  Cleve- 
land &  Mahoning  Valley  Railway  Company  to  the  New 
York,  Pennsylavnia  &  Ohio  Railroad  Company,  and  by  the 
latter  company  to  the  Pittsburgh, Cincinnati  &  Toledo  Rail- 
road Company  of  a  part  of  the  tract  appropriated,  worked 
an  abandonment  of  that  part  of  the  land. 

I  pass  now  to  the  principal  contention  of  the  defendant 
Garlick,  that  the  conveyance  by  the  Cleveland  and  Mahon- 
ing Valley  Railway  Company  to  the  New  York,  Pennsylvania 
and  Ohio  Railroad  Company,  and  by  that  company  to  the 
Pittsburgh,  Cleveland  and  Toledo  Railroad  Company,  was  in 
law  an 'abandonment  of  the  right  acquired  by  the  Cleveland 
•&  Mahoning  Valley  Railway  Company  by  the  appropriation 
of  the  land;  that  thereby  the  land  reverted  to  the  original 
owners, the  Parmelees.  But  little  weight  can  be  attached  to 
this  claim  so  far  as  the  New  York,  Pennsylvania  and  Ohio 
Railroad  Company  is  concerned,  because  it  was  a  party  to  the 
appropriation;  and  not  only  did  the  Cleveland  and  Mahoning 
Valley  Railway  Company  allege  in  that  proceeding  that  the 
appropriation  was  for  the  benefit  of  its  lessee,  the  New  York, 
Pennsylvania  and  Ohio  Railroad  Company,  but  the  latter 
company  paid  the  compensation  awarded  to  the  owners  of 
the  land,  the  Parmelees. 

Nor  can  we  agree  to  the  contention  that  the  sale  and  con- 
veyance by  the  New  York,  Pennsylvania  and  Ohio  Railroad 
Company  to  the  Pittsburgh,  Cleveland  and  Toledo  Railroad 
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Oompan  J  of  a  part  of  tbe  tract  thtia  appxDpristad  by  th» 
Olsf  eland  and  Mahoning  Valley  Railway  Oompanyi  worked 
an  abandonment  of  ao  macii  of  the  txaot. 

The  qneatioa  of  abandonment  is  aaid  to  be  a  qnestion  ct 
"intention".  The  Jnnotion  Bailroad  Company  v.  Sagglea^ 
7  Ohio  St.,  1;  Hatch  y.  The  Cincinnati  and  Indiana  Bai» 
road  Company,  18  Ohio  St.,  92.  And  in  the  first  eited 
oaae  (7  Ohio  St.,1),  it  waa  held  that  where  there  ia  no  limit 
aa  to  time  ezpreaf  ed  in  a  grant  to  a  railroad  oompany  for 
a  right  of  way,  the  eaaement  is  perpetnal,  and  a  aale  of  pari 
of  the  line  to  another  railroad  company  ia  not  an  aban* 
donment  of  the  eaaement.  In  that  caae,  the  landa  in  qnea* 
tion,  or  the  eaaement,  waa  not  appropriated,  bat  waa  ob* 
tained  by  grant.  The  owner,  Bngglea,  agreed  to  quit  claim- 
to  the  original  oompany,  if  it  woald  oonatrnet  and  maintain 
ita  road  over  and  upon  hia  landa,  ao  mneh  thereof  aa  it- 
might  acquire  by  appropriation,  for  the  naea  and  pnrpoaea 
of  ita  railroad.  That  company  located,  bnt  had  not  eon* 
atraeted  ita  road  over  the  land  when  the  whole  line  waa  sold 
under  mortgage  foreeloanre  by  the  atate;  and  in  that  aale 
one  Lane  bought  a  aection  including  the  Bngglea'  landa,. 
and  anbaeqaently  aold  it  to  the  Junction  Railroad  Oompany, 
and  that  oompanj  built  ita  road  over  Bugglea'  landa.. 
Bttgglea  claimed  an  abandonment.  The  court  held  that  tbe 
original  company  took  a  perpetual  eaaement,  and  that  there 
waa  no  abandonment.  While  the  court  aaid  it  waa  not 
called  upon  to  conaider  the  qneation  under  the  power  of 
eminent  domain,  it  held  that  tbe  original  company  took  only 
a  perpetual  eaaement  for  the  uaea  of  ita  railroad,und,  aa  be** 
yond  all  qneation,  the  company  would  have  obtained  at 
leaat  that  intereat  in  the  landa  by  appropriation,  it  ia  diffi<» 
cult  to  aee  why  the  owner  of  auch  eaaement  could  eell  it  in 
the  one  inatance,  without  working  an  abandonment,  and  not 
in  the  other.  In  each  inatance  the  company  would  acquire 
the  eaaement  for  the  aame  apecial  purpoae — for  the  construe* 
tion  and  uaea  of  iU  railroad.  Ia  it  poaaible  that  the  law 
cannot  and  doea  not  confer  upon  the  purcbaaer  the  same 
rights  of  ownership  in  the  one  case  aa  in  the  other? 
-  In  the  Hatch  caae,  the  same  principle  waa  applied  to  e 
aale  by  the  White  Water  Canal  Company  of  ita  eaaement 
to  tbe  Cincinnati  and'  Indiana.  Bailroad  Oompanyvfrir  H^ 
right  of  way. 
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,  In  tiiat  CAM  it  appeared  that  tba  Oanal  Oompany,  by 
qpooial  act  in  1887,  waa  antborissed  to  conatract  a  canal,  and 
the  act  conlerrad  upon  the  oommiaaioaera  0t  Hamilton  ooon^ 
ty  aatfaority  to  appoint  three  arbitratois  to  asaeaa  the  dam* 
agea  to  tba  ownera  of  property  taken,  and  to  aaoertain,  and 
aet  off  against  aacb  damagea,  the  value  of  the  advantagea  to 
avch  ownera  by  rcaaon  of  the  location  and  conatrnction  of 
ancfa  canaL 

Hatch 'a  property  waa  appropriated  under  the  act^ 
and  the  damagea  to  him  cat  down  by  reason  of  the 
advantage  the  location  and  conatrnction  of  the  canal  wonld 
be  to  him  in  the  way  of  mill  aitea  and  water  power.  The- 
canal  company  held  and  naed  hia  atrip  of  land  for  ita  canal 
antil  1868,  when  it  aold  and  conveyed  it  to  the  Oincinnati 
and  Indiana  Railroad  Company  for  ita  right  of  way,  and  that 
company  b«ilt  ita  road  thereon.  The  conrt  held  that  anoh 
aale  did  not  work  an  abandonment  of  the  eaaement  to  the 
original  owner. 

In  the  opinion  Jndge  Brinkerhoff  aaid  that  the  eaaement 
taken  "waa  regarded  when  taken,  as  a  perpetual  eaaement;. 
it  waa  ao  looked  upon  by  both  parties;  conrta  and  jnriea- 
awarded  compenaation  to  the  plaintiff  on  thia  baaia;  and  he 
cannot  now  claim,  with  any  a«>mblance  of  jnatice,  to  be  paid 
ovex  again  for  the  aame  thing,     e    e    e 

"The  general  parpoaea  to  which  the  easement  waa  and  i» 
applied  are  the  aame,  to- wit:  the  purpose  of  a  pabUc  way,, 
to  facilitate  the  tranaportation  of  peraona  and  property '\ 

In  Malone  v.  The  City  of  Toledo,  28  Ohio  St.,  648,  th# 
court  held  that  where  the  land  of  the  plaintiff  had  been  ap- 
{MToprieted  for  a  canal  by  the  atate,  and  oaed  aa  such,  it  waa 
the  aame  as  if  done  by  a  corporation;  that  part  of  the 
canal  having  been  conveyed  to  the  city  for  %  atreet,  with 
water  pipea  and  sewers  placed  therein,  sach  sale  and  change' 
ot  nae  did  not  work  an  abandonment  whether  the  approprifr^ 
tion  carried  a  fee  or  a  mere  easement,  and  that,  therefore, 
it  waa  unnecessary  to  determine  whether  the  atate  took  a 
fee  or  en. eaaement. 

la  the  opinion, jMge  660,  it  ia  sakli  "However  it  may  be 
elaewhere,  it  appeara  to  ua  to  be  the  law  of  this  state,  that 
when  property  baa  been  appropriated  for  one  public  pur* 
poed,  ji  may  be  applied  to  ailotber,  not  aubataqtially  difter- 
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ent,  and  it  is  still  Babaeriyng  its  original  osaB.  Farther, 
that  Buch  a  change  does  not  afford  ground  of  oomplaint, 
that  the  property  la  wholly  forfeited,  or  the  pnbliq  rightu 
extingnlBbed." 

Oonnael  for  the  defendant,  Garlick,  however,  claim  that 
although  there  waa  no  intention  of  abandonment  in  this  caee, 
the  Bale  and  conveyance  operated  aa  an  abandonment  in  law, 
and  they  rely  upon  the  caee  of  Piatt  v.  The  Pennsylvania 
Company,  43  Ohio  St.,  228,  where,  without  undertaking 
to  overrule  the  cases  to  which  I  have  referred,  by  a  divided 
court,  three  to  two,  a  different  doctrine  was  established,  and 
which  we  would  be  compelled  to  follow,  if  this  case  could 
not  be  distinguished  from  that  one. 

We  think,  however,  that  this  case  can  be  distinguished 
from  that  one. 

In  that  caee,  the  court  was  considering  the  effect  of  an 
appropriation  under  the  provisions  of  the  couBtitution  of 
1802,  and  under  the  act  of  February  11,  1848.  So  that  it 
was  not  a  case  governed  by  the  present  constitution,  or  by 
the  present  statutes,  and  it  might  properly  be  dismissed  with 
that  simple  remark.  But,  we  do  not  propose  to  do  that. 
We  have  examined  carefully  to  see  wherein  the  principles 
ennunciated  in  that  case  bear  upon  the  case  of  an  appro- 
priation under  the  constitution  of  1861, and  the  act  of  1852. 

In  that  case  it  is  said:  *' Oliver  was  owner  in  fee  of 
a  lot  of  land,  which  extended  to  the  middle  of  the 
Maumee  river,  on  the  east  side  of  that  stream.  In  Febru- 
ary, 1861,  the  Lake  Shore  Railway  Company  appropriated 
for  its  road  running  north  and  south  parallel  with  the 
river,  a  strip  of  ground  through  such  lot  one  hundred  feet 
in  width  and  twelve  hundred  feet  in  length,  which  left  a 
portion  of  such  lot  between  the  land  appropriated  and  the 
river,  and  also  a  portion  on  the  other  aide  of  the  strip  ap- 
propriated. No  compensation  in  money  was  asseBsed  or 
paid,  the  supposed  benefits  having  been  set  off  against  the 
actual  damages,  as  authorized  by  the  constitution  of  1802. 
The  appropriation  was  made  under  the  act  of  1848,  regulat- 
ing railroad  companies  (2  Curwen,  1894,  section  9),  by 
which  such  company  had  the  right  to  enter  upon  land  and 
appropriate  so  much  thereof  as  may  be  necessary  for  Us 
railroad,  and  hold  the  intereBt  in  suoh  lands,  and  the  privil- 
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«ge  of  using  any  material  on  said  roadway  within  fifty  feet 
on  each  side  of  the  center  line  of  such  roadway  for  the  uses 
aforesaid.     •     •     • 

''The  contention  of  the  Pennsylvania  Company  is  that 
(he  Lake  Shore  Company  had  the  right  to  take  and  hold 
the  whole  of  the  strip  of  one  hundred  feet  through  the 
Oliver  lot,  although  it  had  no  occasion  to  nse  the  east  half 
of  it,  or  any  part  thereof,  at  any  time;  that,  after  holding 
such  east  half  for  more  than  twenty  one  years, and  after  find- 
ing that  it  would  never  need  the  same  for  any  pnrpose,  the 
Lake  Shore  Company  might  lawfully,  not  merely  lease  temp- 
orarily, but  sell  in  perpetuity,  one  half  of  such  unused  strip, 
that  is,  a  strip  26  feet  wide,  to  the  Pennsylvania  company, 
and  apply  the  purchase  money  ($7,600)  to  its  own  use;  that 
the  Pennsylvania  company  might  thereupon  construct  and 
operate,  on  a  different  grade,  a  railroad  on  such  strip  of  26 
feet,cutting  off  thereby  the  lot  owner's  access  to  the  different 
parts  of  his  lot,  which,  until,  then,  had  been  free  and  unob* 
etructed;  and  all  this  might  be  done  without  making  the 
owner  of  the  lot  any  compensation  whatever,  except  such  as 
he  received  in  assumed  benefits,  at  the  time  of  the  appropri- 
ation of  the  strip  of  one  hundred  feet,  in  February,  1851. 

"It  would  be  very  surprising  to  find  a  decision  sustain- 
ing a  claim  so  palpably  and  fiagrantly  unjust,  and  we  will 
venture  to  say  that  no  such  case  can  be  found.  Not  only 
can  no  such  case  be  found,  but  the  plainest  principles  and 
the  clearest  authorities  absolutely  forbid  the  allowance  of 
any  such  claim". 

And  amongst  other  the  court  held:  ''The  land  owner  is  not 
estopped  by  the  condemnation  proceedings  to  show  that  the 
first  company  appropriated  more  land  than  was  necessary 
for  its  use.'^ 

Here  we  get  the  gist  of  that  decision,  what  it  was  based 
npon:  that  it  was  inequitabla  and  unjust,  for  the  railroad 
company  to  take  twice  as  much  land  as  was  necessary,  with- 
out paying  a  dollar  therefor,  and  then  sell  one-fourth  of  it 
for  97,600,  and  pocket  the  money.  That  the  original  appro- 
priation and  building  of  the  road  did  no  damage  to  the 
owner's  adjoining  property,  but  the  construction  of  the 
Pennsylvania  road  cut  off  access  to  the  different  parts  of 
loty  which,  until  then,  had  been  free  and  unobstructed; 
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tbat  fiiich  injnrj  arose  from  the  eoiMtractioii  and  buikU 
ing  of  the  PeniMijlyaiiia  lias,  and  vbb  not  oontemplated 
when  the  appropriation  was  made. 

In  the  caae  before  na  no  claim  is  made  of  any  new  or  addi* 
tional  injury  by  reason  of  the  constractioa  (A  the  additional 
road.  Nor  does  Oailick  claim  to  be  the  owner  of  any  ad  joiniw 
lands,  nor  tbat  more  land  was  appropriated  by  the  Ole^e*^ 
land  &  Mahoning  Valley  Sailway  Company  than  was  naeea^ 
4>ary  for  its  road.  Indeed,  he  wodU  be  estopped  from 
making  the  latter  chdm,  by  reason  of  the  fact  tfamt  the 
necessity  for  the  appropriation  of  the  land,  inclading  its 
extent  and  width,  nnder  the  act  then  in  force,  nnlike  the 
act  of  1848,  was  required  to  be  decided  by  the  court  before 
the  appropriation  could  be  made.  Haying  had  faia  day  in 
aoart  upon  this  qnisstion,  the  owner  conld  not  again  contest 
it  It  is  res  adjtuiioaia.  Upon  the  first  claim,the  decision  in 
Malone  y.  Toledo,  ante,  seems  eoaclasiye.  In  that  case  it 
is  said:  "'As  regards  plaintiflF,  Malone,  none  of  has  rights 
are  predicated  npon  the  2aot  of  adjoining .  ownership.  He 
only  alleges  that  he  owns  the  bed  ol  the  canal,  and  as  ixk 
Ais  it  IS  not  eyidest  how  any  farther  seryitnde  can  by  any 
possibility  be  impeeed.  a  a  a  Olearly  tfaen,  Malone, 
aimply  as  owner  of  the  oanal  bed,  wonld  faaye  no  right  to 
oomplain  of  thJa  change  of  nsa,  whateyer  rights  be  mighi 
baye,  were  be  an  adjoining  owner,  to  Mcayer,  tost  additicmal 
aeryitndee  imposed.'* 

The  statute  of  1848,and  the  one  nnder  which  thiaappro^ 
riation  was  made  by  the  Oleyeland  and  Mahoning  Valley  Bail- 
Way  Oompany,  are  entirely  different  in  their  terms.  The 
atatate  of  1848  is  given  in  2nd  of  Onrwen,  commencing  on 
page  1394.  It  is  headed,  ''An  act  regulating  Bailroad 
Oompanies. ' ' 

Section  9  proyides  for  the  appropriation,  and  the  interest 
the  company  shall  hold  under  the  appro{Kiation«  The  Btat«- 
nte  allowed  a  strip  100  feet  in  width  to  be  appropriated  if 
it  was  necessary  and  the  oompany  needed  it  for  its  right  of 
way,  but  no  court  or  tribunal  was  vested  with  authority  to 
decide  npon  that  necessity;  the  railroad  company  decided 
tbat  for  itself,  and  the  land  owner  never  had  liis  day  in  oonrt 
npon  that  qnestion^  Under  that  statute  three commissioaeii 
wese  ta  be  appointed  to  ascertain  and  aasesst  >  the  daauigai 
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that  would  aceme  to  the  owner  of  the  land  by  rirtae  of  the 
•conatr action  of  the  road,  and  to  also  fix  and  aBsess  the 
amoant  of  beneita  that  would  accrne  to  him  from  its  loca- 
tion and  cc»iBtrQotion,and  if  the  benefits  in  their  estimation 
exceeded  the  damages,  as  in  the  Piatt  ease,  then  nothing 
would  be  due  or  paid  to  the  land  owner.  Now,  what  are  the 
companies'  rights  after  that?  It  is  provided  in  this  section 
that  after  making  tender  of  the  amount  found  due  to  said 
owner,  if  anj,  or  giring  such  secuiity  therefor  as  might  be 
required,  it  shall  be  lawful  for  the  railroad  company  to  hold 
ihe  interest  in  such  land  thus  appropriated.  What  interest 
was  appropriated  under  such  a  state  of  facts  ?  Two  questions 
only  it  would  seem  were  to  be  submitted  to  the  commission- 
ers. First:  what  will  be  the  damages  to  the  land  owner  by 
the  construction  of  the  single  track  road  this  company  de» 
sires  to  construct  ?  Second :  what  benefit  will  its  location 
and  construction  be  to  the  land  owner?  The  right  the  com- 
pany would  acquire,  the  interest  it  would  acquire,  might  well 
be  said  to  be  to  maintain  simply  such  single  track  road,  be- 
cause the  damages  and  benefits  were  to  be  estimated  by  virtue 
of  what  the  company  was  to  do,  what  it  proposed  to  do  in  its 
petition.  The  commissioners  must  know  what  the  company 
was  to  do  in  order  to  ascertain  what  the  damages  would  be  on 
the  one  hand,  and  what  the  benefits  on  the  other,  and  if  tha 
company  undertook  afterward  to  sell  a  portion  of  the  land  and 
have  another  road  built  upon  it  at  a  different  grade  by  another 
company  that  would  bar  access  of  the  owner  to  the  other 
parts  of  his  lot,  that  would  seem  to  be  a  new  damage  upon 
which  the  commissioners  did  not  pass.  At  all  events,  under 
the  act  of  1848,  fairly  construed,  the  corporation  could  not 
acquire  the  land  itself,  but  a  limited  interest  only.  In  sec- 
tion 9,  while  the  right  seems  to  be  given  to  appropriate 
lands'  rights,  etc.,  which  should  belong  to  the  corporation, 
upon  payment,  the  subsequent  provision  of  the  section  is 
that  upon  payment,  etc.,  ''it  shall  be  lawful  for  such  cor- 
poration to  hold  the  interests  in  such  lands,  or  materials 
^  *  *  for  the  uses  afoiesaid. "  And  the  same  section 
provides  that  in  the  application,  the  corporation  shall  de- 
scribe the  ''rights  and  interests  intended  to  be  appropri 
ated",  and  that  the  appraisers  shall  "assess  the  damages 
"whiob  the    owner  may   sustain    by   such   appiopriation", 
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which  is  incoDBiateot  with  the  idea   of  appropriating  and 
awarding  full  compensation  for,  the  land  itself. 

Now,  on  the  other  hand, what  title  did  the  Cleveland  and 
Mahoning  Valley  Railway  Company  acqnire  by  the  approp* 
riation  of  these  lands  nnder  the  statute  under  which  this  ap- 
propria tion  was  made?  Did  it  acquire  a  fee, absolnte  or  con- 
ditional, a  perpetoal  easement,  or  some  limited  interest 
only?  And  did  it  cover  the  whole  strip,  or  but  apart?  We 
may  judge  of  that  by  what  was  to  be  done  in  acquiring  it. 
The  company  was  required  to  make  an  application  and  file 
it  in  the  probate  court,  and  describe  the  land  it  desired  to 
acquire.  And  when  the  preliminary  matters  as  to  the  right 
and  the  necessity  of  the  appropriation  were  disposed  of 
by  the  court,  the  jury  were  required  to  assess  to  the  owner 
the  full  market  value  of  that  land,  and  in  addition  thereto 
the  damages  which  would  accrue  to  his  adjacent  lands  by 
the  uses  the  strip  taken  was  to  be  devoted  to,  without  regard 
to  benefits.  The  owner  was  to  get  the  full  market  value  of 
the  land  itself,  as  the  company  sought  to  appropriate  the 
land,  not  a  mere  interest  in  it,  not  some  right  to  be  held 
for  some  limited  time. 

The  act  under  which  this  appiopriation  was  made,  B.  S., 
1880,  provided :  Section  8281  "A  company  may  enter  upon 
any  land  and  appropriate  so  much  thereof  as  may  be  deemed 
necessary  for  its  railroad,  including  necessary  side  tracks, 
depots,  work-shops,  round-houses  and  water  stations;  but 
no  appropriation  of  private  property  to  the  use  of  a  company 
shall  be  made  until  full  compensation  therefor  is  made  in 
money  or  secured  by  deposit  of  money,  to  the  owner,  irre- 
spective of  any  benefit  from  any  improvement  proposed  by 
the  company  as  prescribed  by  law". 

Section  6416.  '*In  any  such  case  the  corporation  may  file 
with  the  probate  judge  a  petition,  verified  as  in  civil  actions, 
containing  a  specific  description  of  each  parcel  of  property, in- 
terest or  right,  within  the  county,Bougbt  to  be  appropriated; 
the  work,  if  any,  intended  to  be  constructed  thereon;  the  use 
to  which  the  same  is  to  be  applied;  the  necessity  for  the  ap- 
propriation; the  name  of  the  owner  of  each  parcel,if  known, 
or  if  not  known,  a  statement  of  that  fact;  the  names  of  all 
persons  having  or  claiming  an  interest,  legal  or  equitable, 
in  ihe  property,  so  far  as  the  same  can  be  ascertained,  and 
a  prayer  for  the  appropriation  of  the  property". 
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Section  6420.  ''On  the  day  named  in  any  aummonB  first 
served,  or  pnblication  first  oompleted,  tbe  probate  judge 
shall  hear  and  determine  the  questions  of  the  existence  of 
the  corporation,  its  right  to  make  the  appropriation  its  in- 
ability to  agree  with  the  owner,  and  the  necessity  for  the 
appropriation.  Upon  these  questions  the  burden  of  proof 
shall  be  upon  the  corporation, and  any  interested  person  shall 
be  heard '\ 

Section  6483.  *'Upon  payment  to  the  party  entitled  thereto, 
or  deposit  with  the  probate  judge,  of  the  amount  of  the  verdict 
and  such  costs  as  have  lawfully  accrued  in  the  case  up  to  the 
time' against  the  corporation,  the  corporation  shall  be  en- 
titled to  take  possession  of,  and  shall  hold  the  property, 
rights  or  interests  so  appropriated,  for  the  uses  and  pur- 
poses for  which  the  appropriation  was  sought,  as  set  forth 
in  the  petition,  and  the  judge  shall  enter  on  record  an  order 
to  that  eflFect,  and  if  necessary,  proper  process  shall  be  is- 
sued to  place  the  corporation  in  possession  thereof. 

Here  we  find  an  entirely  different  statute  from  the  one 
under  consideration  in  the  Piatt  case,  and  it  seems  to  be 
broad  enough  to  enable  the  companies  to  appropriate  a  fee, 
a  conditional  fee,  a  perpetual  easement,  or  a  less  interest  or 
right  at  their  election.  And  unlike  the  act  of  1848,  which 
gave  the  land  owner  no  right  to  question  the  necessity  of  the 
appropriation,  this  statute  does  provide  that  he  shall  have 
his  day  in  court  to  contest  the  necessity  for  the  appropri- 
ation as  to  all  or  any  part  of  the  land. 

Under  tbe  new  constitution  the  first  act  that  was  passed 
contained  the  same  provision  as  the  old  act  of  1848,  that 
the  company  itself  determined  the  necessity  of  the 
appropriation,  and  as  to  the  existence  of  that  necessity 
the  land  owner  had  no  day  in  court,  and  had  simply  to  sub- 
mit to  the  amount  of  land  taken  by  the  company,  if  it  did 
not  exceed  100  feet  in  width.  After  attention  was  called  to 
this  by  Judge  Hanney,  in  the  Giesy  casein  4  Ohio  St.,  where 
he  declared  that  it  ought  to  be  left  to  some  judicial  power  to 
determine  that  necessity,  the  statute  was  amended  so  as  to 
provide  that  the  necessity  for  the  appropriation  shall  first  be 
determined  by  the  court  before  the  case  shall  be  submitted 
to  the  jury. 

Now,  when  we  consider  that  tbe  company  must   pay   the 
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foil  market  valae  of  tbe  land  deecribed  in  ita  petition,  and 
may  take  and  bold  tbe  land,  aa  contradiBtingaiahed  from 
a  mere  ^'intereet'*  in  it,  by  tbe  words  of  tbe  atatnte,  it 
would  seem  as  if  it  necessarily  followed,  tbat  it  took  tbe 
land  in  fee  jnst  tbe  same  as  if  an  individaal  bad  bongbt  it; 
especially  wben  tbe  provisions  of  these  sections  are  eon« 
strned  witb  otbers  in  jpaW  maferia 

Sections  6443  and  6444  provided  tbat  tbe  fund  paid  in  by 
tbe  corporation,  if  tbere  be  conflicting  claims  tbereto, 
^'sball  tbereafter  represent  tbe  land",  and  proeeedinga 
•ball  be  bad  **  in  tbe  same  manner  as  if  tbe  land  had  not 
been  converted  into  money.  *  * 

Seet]<»  3239  provided:  ''Upon  snob  filing  of  the 
articles  of  incorporation,  tbe  persons  wbo  sntMcribed  tbe 
same,  their  associates,  soocessors,  and  assigns,  by  tbe 
name  and  style  provided  therein,  shall  thereafter  be 
deemed  a  body  corporate,  witb  succession  aiMi  power 
to  sue  and  be  sued,  contract  and  be  contracted  with,  acquire 
and  convey  at  pleasure  all  such  real  estate  as  may  be  neces> 
sary  and  convenient  to  carry  into  effect  tbe  objects  of  tlie 
incorporation,  to  make  and  use  a  common  aeal,  tbe  same  to 
alter  at  pleaaure,  and  to  do  all  needful  acts  to  carry  into  ef* 
feet  tbe  objects  for  which  it  was  created. 

Section  3282  provided:  "Such  company  may  acquire  by 
purchase  or  gift  any  lands  in  tbe  vicinity  of  tbe  line  of  ite 
road,  or  through  which  tbe  same  paases,  so  far  as  may  be 
deemed  convenient  or  necessary  by  the  oompany  to  secure 
tbe  right  of  way,  or  such  as  may  be  granted  to  aid  in  tbe 
construction  of  the  road,  and  bold  or  convey  tbe  same  in 
such  manner  as  tbe  directors  may  prescribe". 

So  that  power  was  abundantly  given  to  such  corporations 
to  take  tbe  title,  to  acquire  and  convey  at  pleasure,  all  sneb 
real  estate  as  may  be  necessary  and  convenient  to  carry  into 
effect  tbe  objects  of  the  incorporation ;  and  each  and  all  of 
tbe  sections  of  tbe  statutes  are  consistent  only  witb  tbe  idea 
tbat  tbe  company  wben  it  pays  the  full  market  value  of  the 
land,  whether  by  appropriation  or  by  purchase,  takes  an 
absolute  title  to  it.  The  meaning  of  a  statute  is  to  be  as- 
certained from  a  consideration  of  all  of  its  provisions,  and 
not  from  a  single  word  or  expression;  and  tbe  difference 
*  between  these  statutes  and  tbe  act  of   1848  is  plain  and 
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marked,  especially  in  this:  Under  the  act  of  1848  the  owner 
had  no  day  in  court  to  contest  the  neceaaity  of  the  appropria* 
tion ;  damagea  were  awarded  to  him  only  for  an  interest — an 
easement — in  the  land,  and  not  fall  compensation  for  the 
land  itself;  and  those  damages  paid  by  assnmed  benefits, 
which  his  neighbor  whose  land  was  not  touched  receired  for 
nothing. 

On  the  other  hand,  ander  the  act  in  force  when  this  ap» 
propriation  was  made,  the  land  owner  had  his  day  in  court 
to  contest  the  necessity  of  the  appropriation,  and  it  provided 
that  the  corporation  should  be  '* entitled  to  take  possession 
of,  and  shall  hold  the  property,  rights  or  interests  so  ap» 
propriated",  thus  authorizing  the  appropriation  of  the 
property-— the  land^itself,  upon  payment  of  full  compenaa- 
tion  in  money  without  deduction  for  benefits. 

"When  is  a  man  fully  compensated  for  his  property? 
Most  clearly  and  unquestionably,  when  he  is  paid  its  full 
value,  and  never  before."  Qeisy  v.  Bailroad  Company,  4 
Ohio  St.,  830. 

To  take  anJ  hold  the  property,  after  payment  of  its  full 
value,  means  to  take  and  hold  the  thing  itself  as  owner,  un- 
less we  rob  the  words  of  their  ordinary  signification. 

It  is  well  settled,  that  it  is  for  the  legislature  to  deter- 
mine the  estate  or  extent  of  the  interest  which  the  pub- 
lic necessities  require;  whether  an  estate  for  years,  for  life, 
a  mere  easement,  or  a  fee  absolute  or  conditional. 

So  that  corporations  of  this  character,  if  the  statute 
authorizes  it,  may  acquire  either  one  of  these  estates  in  an 
api^ropriation  proceeding.  Unlike  the  act  under  considera- 
tion in  the  case  at  bar,  as  I  think  I  have  ahown,  the  legis- 
lature did  not  authorize  corporationa,  by  the  act  of  1848, 
to  take  and  hold  the  land  itself  as  owner,  or  in  fee,  bnt 
the  act  under  consideration  here  authorizes  corporationa 
to  take  and  hold  either  the  land  or  an  interest  therein— 
an  easement-— at  their  option,  unless  the  court  finds  that 
the  necessity  for  taking  the  land  itself,  or  all  asked  for, 
does  not  exist. 

The  Cleveland  and  Mahoning  Valley  Bailway  Company, 
by  virtue  of  thia  appropriation  wherein  it  described  the  par- 
oela  of  land  desired  to  be  appropriated,  as  required  by   the 
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■tatnte,  having  paid  the  full  market  value  of  the  land  itselfi 
and  not  a  mere  inteiest  in  it,  as  aBseafled  by  the  jnTy,  ac- 
quired a  perfect  title  to  the  land,  and  had  a  perfect  right  to 
sell  or  diepoae  of  it,  or  a  part  of  it, to  another  railroad  com- 
pany, and  its  grantee  was  vested  with  the  same  rights;  and 
if  it  were  a  conditional  fee,  one  conditioned  upon  the  char- 
acter of  its  use,  the  result  is  not  different,  as  it  was  sold  and 
is  still  used  for  railroad  purposes;  and  under  the  statute,  so 
long  as  it  is  devoted  to  the  uses  to  which  it  was  appropriated, 
the  original  owner  cannot  retake  it. 

It  would  be  sufficient  in  this  case  to  entitle  plaintiffs  to 
the  relief  asked  even  if  nothing  but  an  easement 
passed,  because  it  would  be  a  perpetual  easement, 
under  the  statute;  one  that  would  exist  so  long  as  the  use 
for  which  it  was  appropriated  existed.  So  long  as 
the  company  that  appropriated  it,  or  its  grantee  or  assignee, 
continued  to  use  it  for  railroad  purposes,  the  easement  would 
continue.  .The  track  of  the  plaintiffs  runs  between  that  of 
the  Cleveland  &  Mahoning  Valley  Hallway  Company  and 
the  Pittsburgh,  Youngstown  &  Ashtabula  Bailway  Corn- 
any  at  the  place  in  question,  and  upon  the  same  grade, 
and  there  is  no  claim,  as  heretofore  stated,  that  the  con- 
struction thereof  has  inflicted  any  additional  injury  to  any 
adjoining  lands  of  the  Farmelees,  the  original  owners,  or 
that  they  owned  any  adjoining  lands. 

Having  at  least  acquired  the  right  to  the  property  in 
perpetuity  for  the  uses  of  a  railroad,  for  the  purpose 
of  transporting  passengers  and  freight — a  public  utility, 
for  the  benefit  of  the  people,  as  well  as  for  the  benefit 
of  the  stockholders  —  having  that  in  perpetuity,  and 
having  paid  the  full  market  value  for  the  land  itself, 
and  for  all  injury  to  adjoining  lands,  there  would  be  no 
remaining  interest  left  to  be  compensated  to  the  owner. 
The  necessity  of  the  appropriation  having  been 
determined, involving  the  necessity  of  its  extent, including  the 
width  of  the  strip,  and  the  compensation  paid,  why  is  it 
that,  with  a  perpetual  easement  granted  for  railway  purposes, 
that  it  does  not  still  exist  for  railway  purposes,  although 
the  company  that  appropriated  it  may  have  sold  part  of  it 
to  another  railroad  company.  Why  may  it  not  sell  it, when 
it  has  paid  the  full  value  for  it,  just  as  an   individual   pur- 
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ohaBer  might?  Why  is  it  not  entirely  immaterial  who  main- 
tains the  nse,  whether  one  company  or  two,  especially 
where  the  owner  has  no  lands  left  to  be  injured  or  damaged 
thereby. 

The  original  company  had  the  right  to  plaster  that  strip 
all  over  with  tracks,  and  what  difference  does  it  make  to  the 
original  land  owner  whether  that  company  or  some  other 
company  does  it?  An  appropriation  is  a  legalized  purchase^ 
and  why  should  courts  affix  conditions  to  it  that  are  not  in 
the  statute,  and  decree  payment  twice  for  the  same  land? 

If  a  company  may  sell  all,  or  a  part  of  its  right  of  way, 
transfer  it  to  another  company ;  if  a  canal  company  can  trans- 
fer its  easement  to  a  railroad  company  without  working  an 
abandonment,  why  should  the  sale  of  one-fourth  in  width  of 
the  land  in  question,  a  part  for  the  same  use,  work 
an  abandonment?  The  greater  includes  the  less.  If  one 
may  sell  the  whole  of  a  thing,  he  can  sell  a  part  of  it.  It 
woald  be  the  heigth  of  technicality  to  construe  the  statute 
under  consideration  to  mean  that  the  easement  should  exist 
only  so  long  as  the  particular  company  holds  it  that  appro- 
priated it,  instead  of  so  long  as  it  is  devoted  and  used  to 
and  for  the  purposes  for  which  it  was  appropriated.  While 
that  use  exists,  it  is  immaterial  who  controls  it. 

We  think  plaintiffs  should  be  quieted  in  their  title  to  these 
lands,  and  an  injunction  will  be  granted  to  restrain  defend- 
ant, Garliek,  from  interfering  with  their  possession  by  ap- 
propriation proceedings  or  otherwise.  The  same  orders  may 
be  entered  in  favor  of  the  cross-petitioner,  the  Pittsburgh, 
Youngstown  &  Ashtabula  Railway  Company.  Its  prede- 
cessor, the  Liberty  &  Vienna  Railroad  Company,  by  the 
deed  from  the  Parmelees,  took  a  conditional  fee  in  a  part  of 
the  canal  lands  at  the  point  in  question,  built  its  track  upon 
the  berme  bank;  and  the  Cleveland  &  Mahoning 
Valley  Railroad  Company  appropriated  all  of  such  lands 
not  conveyed  to  the  Liberty  &  Vienna  Railroad  Company, 
and  thus  these  two  companies  acquired  all  those  lands. 
Garlick's  claim  of  ownership  covers  a  part  of  the  lands  thus 
acquired  by  the  Liberty  &  Vienna  Railroad  Company. 
While  we  have  found  that  the  latter  company,  as  against 
Oarlick  acquired  a  strip  at  all  points  twenty-three  feet 
southerly  from  the  centre  of  its  track,  as  we  think  the  line 
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flhonld  be  a  straight  line;  bat  whether  straight  or  tapering, 
as  claimed  by  Garliok,  his  olaim  of  ownership  covers  part 
of  the  land  thus  acquired  by  that  company. 

We  do  not,  however,  determine,  because  of  the  agree- 
ment of  the  parties,  the  conflicting  claims  of  the  plaintiff 
and  the  Pittsburgh,  Youngstown  &  Ashtabula  Bailway 
Company  as  to  where  the  line  is  as  between  them. 

Jones  &  Anderson^  for  Plaintiff. 

Carey  &  MullinSt  for  Cross- petitioners. 

Arret,  McVey  &  Bobinsont  Hine  &  Kennedy,  for  Henry 
M.  Garlick. 


(Seventh  Circuit-*  Ash  tabula  Go.,Cir't  Court,  March  Term,  1900.) 

Before  Frazier,  Laubie  and  Hull,  JJ. 

M.    E.    CHURCH    and    SOCIETY    v.    THE     ASHTABULA 

WATER  COMPANY. 
[Judge  Hull,  of  the  Sixth  Circuit,  sitting  in  place  of  Judge 

Burrows.  ] 

ArrMguouM  eoniraot'^Prcietiedl  eonstruetion  observed  by  parties 

eontrols^ 

<1).  When  parties  by  wurd«  or  conduct  themselves  give  a  con- 
struction to  a  contract  of  uncertain  meaning,  courts  will 
give  the  contract  that  construction  that  the  parties  gave  It 

dmtract  by  water  Company  to  furnish  water  free  to  ohurehes-^ 
Water  for  organ  motors 
<3).    The  franchise  of  a  Waterworlct  Co.  provided  that  the  com- 

gany  should  furnish  water  free  of  cost  for  the  use  of  public 
uildings  and  of  the  churches  in  said  city.  After- 
wards one  of  the  churches  in  the  city  put  In  a  water  motor 
for  its  organ,  and  used  the  water  of  the  company  to  run 
snch  motor.  Held,  that  under  the  franchise  the  church 
was  entitled  to  have  water  furnished  free  for  its  organ 
motor,  although  at  the  time  the  franchise  was  acoeptea  by 
such  company  there  was  no  water  motor  used  in  any  of  the 
churches  of  the  city. 

Estt^ppel — IndiiGing  party  to  undergo  eoqpenses^ 
(8).  Where  the  minister  of  the  church  went  to  the  manager  of 
the  Waterworks  Co.,  and  Inquired  whether  the  church 
could  use  the  water  of  the  company  for  an  organ  motor  ^ee 
of  charge  under  the  charter  of  the  company,  whloh  pro- 
vided that  it  should  furnish  water  free  for  the  use  of  the 
churches  In  the  city,  and  was  told  by  the  manager  that  the 
church  might  do  so  and  was  entitled  to  it,  whereupon  the 
church  went  to  the  expense  of  providing  suoh  water  motor, 
the  water  company  will  then  be  estopped  from  claiming 
payment  for  the  use  of  its  water  for  suoh  organ  motor;  ana 
it  will  not  be  a  defense  that  the  company  in  faet  intended 
to  charge  for  the  water  but  did  not  then  disclose  such  in- 
tention because  at  the  time  it  was  in  controversy  with  the 
city  in  regard  to  the  water. 


YOU  20  OIROUIT  COURT  OF  OHIO.  6T0 

M.  E.  Ghurcb  and  Society  ▼.  Tbe  Ashtabula  Water  Co. 

Appeal  from  the  Ooart  of  Oommon  Pleas  of  Asbtabnla 
county. 

Hull,  J. 

This  case  is  here  on  appeal  from  the  judgment  of  the 
court  of  common  pleas. 

The  action  is  for  a  mandatory  injunction  against  the  de* 
fendant,  requiring  it  to  turn  on  the  water  and  supply  the 
plaintiff  with  water,  in  accordance  with  the  terms  add  pro- 
yisions  of  a  certain  ordinance  or  franchise,  under  which  the 
plaintiff  claims  that  it  is  entitled  to  water  free  for  church 
purposes,  and  specially  for  water  to  operate  an  organ  motor. 

There  ia  no  material  dispute  as  to  the  facts,  and  it  appears 
from  the  pleadings,  that  in  the  year  1886,  a  franchise  was 
granted  to  one  Abbott  L.  Johnson,  by  the  city  of  Ashtabula, 
then  a  village,  I  believe,  authorizing  and  permitting  him  to 
lay  the  water  pipes  in  the  streets  of  that  village  and  main- 
tain and  operate  waterworks  there. 

The  defendant,  through  various  transfers  and  assign- 
ments, has  become,  and  before  the  commencement  of  this 
action  had  become,  the  owner  of  this  property.  The  fran- 
chise which  was  granted  by  way  of  an  ordinance,  and  is 
now  owned  by  the  defendant,  contained  divers  and  sundry 
conditions  and  limitations,  which  it  is  not  necessary  for  us 
to  refer  to  or  mention,  but  among  other  things,  it  contained 
this  provision:  "The  said  grantees  shall  furnish  free  of 
charge, all  the  water  needed  for  use  in  the  churches, free  pub- 
lic schools,  and  other  village  buildings  belonging  to  the  vil- 
lage; for  engine  practice;  for  street  sprinkling  around  village 
buildings;  for  the  flushing  of  sewers  and  gutters;  for  three 
public  watering  places  during  the  non-freezing  months  in 
the  year,  and  for  three  public  display  fountains,  should  the 
village  require  same.  All  to  be  used  in  a  reasonable  manner 
and  without  unnecessary  waste.  All  fixtures,  constructions, 
etc.,  necessary  for  such  public  buildings,  school  houses  and 
fountains,  to  be  furnished  and  maintained  at  the  expense  of 
the  village." 

It  appears  that  the  plaintiff,  along  in  1860,  built  a  church 
in  Ashtabula,  at  an  expense  of  about  ten  thousand  dollars. 
These  waterwojfks  were  put  in  at  Ashtabula  in  1886.  In 
April,  1891,  the  plaintiff  put  into  its  church  water  pipes, 
for  the  purpose  of  supplying  water  and  running  water  into 


580  CIRCUIT  COURT  OP  OHIO.  tou  20 

M.  E.  Church  and  Society  v.  The  Ashtabula  Water  Co. 

the  church,  to  be  used  in  tbe  kitchen  and  in  a  sink  that 
there  was  in  the  church,  and  at  the  same  time  they  ran  a 
pipe  to  a  motor  which  was  used  to  operate  the  organ,  that 
pipe  running  around  to  the  rear  of  the  church,  and  entering 
there,  and  soon  after  that  the  water  was  turned  on  by  the 
company,  and  the  church  used  the  water  for  its  sink  that 
was  constructed  in  the  church  and  in  the  kitchen  when 
they  had  social  gatherings  at  the  church,  festivals  and 
things  of  that  character,  and  used  the  water  to  supply  the 
motor  by  which  the  organ  was  operated,  and  all  this  was 
done  free  of  charge,  until  about  Deeember  28,  1898. 

Some  time  prior  to  December  28,  1898,  a  controversy 
arose  between  the  church  and  the  waterworks  company, 
early  in  that  year  the  waterworks  company  claiming  that 
the  church  was  not  entitled  to  have  water  free  for  the  use  of 
the  organ  motor.  There  was  no  contention  between  the 
parties  but  that  they  were  entitled  to  water  free  for  the 
other  purposes  for  which  they  were  using  it,  and  after  this 
controversy  the  water  was  turned  off  once  or  twice,  and  in 
December,  1898,  the  water  was  finally  turned  off  wholly 
and  entirely  by  the  waterworks  company,  by  a  cut-off  some- 
where near  the  curb  or  the  street  line  of  the  church  prem- 
ises, and  it  was  turned  off  for  the  reason  that  the  church 
insisted  upon  the  right  to  have  the  water  free  for  the  organ 
motor.  The  water  company  disputed  this  right,  and  claim- 
ing that  there  was  no  way  of  permitting  the  water  to  run 
on  the  premises,  without  it  being  run  into  the  pipe  that 
went  into  the  organ  motor,  and  the  church  declining  to  cut 
that  pipe  off,  the  water  company  tinally  cut  off  the  water 
entirely,  so  the  church  was  left  without  any  water,  and  has 
been  since  about  December  28,  1898.  The  plaintiff  alleges 
in  its  petition,  that  it  has  no  other  way  of  obtaining  water 
for  these  purposes,  and  that  is  admitted  by  the  defendant  in 
its  answer,  and  the  defendant  in  its  answer  avers  that  it  has 
no  objection,  but  is  ready  and  willing  to  furnish  water  to 
the  church  for  these  other  purposes.  The  only  controversy 
between  the  parties  is  as  to  the  use  of  water  for  the  water 
motor,  and  the  defendant  desires  to  have  this  franchise  or 
ordinance  construed  for  the  benefit  of  both  {lartiee. 

The  defendant  says  further  in  its  answer,  that  at  the  time 
of  the  execution  of  the  contract  mentioned  in   the   petition 
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between  the  village  of  Ashtabala  and  Alfred  S.  Johnson, 
his  Buccesiors  and  aBaigns,  there  was  not  in  existence  in 
the  village  of  Ashtabula  any  sacb  thing  known  or  m  use  in 
any  of  its  charches  or  public  bnildings  as  machinery  for 
motors  operated  by  water;  that  the  famishing  of  water  free 
to  the  charches  or  public  buildings  for  the  operation  of 
machinery  of  any  sort  was  not  in  contemplation  of  the  par- 
ties, and  the  defendant  avers  that  under  the  true  and  proper 
construction  of  said  contract,  it  is  not  the  duty  of  the  de- 
fendant, nor  is  it  under  any  obligation  to  furnish  water  free 
for  the  purpose  of  operating  any  sort  of  machinery,  or  for 
the  purpose  of  furnishing  motive  power  for  any  purpose, 
and  believing  that  to  be  the  true  construction  of  the  contract, 
it  has  refused  and  does  refuse  to  furnish  water  to  the  plaint- 
iff free  for  power  purposes. 

It  further  says,  that  it  has  at  all  times  been  willing,  and 
is  willing,  to  furnish  to  said  plaintiff,  and  to  the  other 
churches  of  said  city,  the  water  necessary  for  use  therein, 
other  than  for  the  operation  of  machinery,  of  all  of  which 
the  plaintiff  had  and  has  due  notice. 

The  plaintiff  claims,  first,  that  under  a  proper  construc- 
tion of  this  franchise,  ordinance  and  contract,  it  is  entitled 
to  have  water  free  for  the  purpose  of  running  and  operating 
its  organ  motor. 

It  claims  further,  that  when  the  water  was  put  into  the 
church,  it  was  understood  and  agreed  between  it  and  the 
company  that  there  should  be  no  charge  for  water  for  this 
purpose,  and  that  the  church  relying  upon  this,  put  in  its 
pipes  and  expended  the  amount  of  money  necessary  therefor 
for  the  organ  motor,  and  that  for  seven  years  no  charge  was 
made,  and  the  plaintiff  claims  that  the  defendant  is  estopped 
thereby  from  now  making  a  charge  against  the  plaintiff  for 
the  use  of  this  water. 

In  construing  and  interpreting  this  contract,  we  have  re- 
course to  the  language  of  the  contract  itself,  and  to  the 
conduct  of  the  parties  with  reference  thereto.  Where  the 
language  of  a  contract  is  ambiguous  to  any  extent,  it  is 
proper,  as  we  understand  the  rule,  for  a  court  to  consider 
the  interpretation  and  construction  that  the  parties  them- 
selves have  placed  upon  the  contract,  as  evidenced  by  what 
they  have  said  or  what  they  have  done,    and    this   will  in- 
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Yolve,  to  some  extent,  a  brief  examination  of  the  evidence 
that  was  offered  in  the  ease,  witneBsea  having  been  called 
before  this  court  and  given  their  testimony. 

Now  it  appears  that  when  this  water  was  pnt  into  the 
church  in  1891,  Rev.  John  Brown  was  then  the  pastor  of 
the  church.  Prior  to  that  time  there  had  been  no  water  in 
the  church,  and  the  church  concluded  it  was  necessary  for 
their  purposes  and  convenience  to  have  water  in  the  church, 
and,  in  order  to  carry  on  their  meetings  and  services  as 
they  desired,  to  have  a  pipe  organ  in  the  church. 

Mr.  Brown  applied  to  Mr.  Olark,  who  was  then  superin* 
tendent  of  the  water  company,  to  have  the  water  put  into 
the  church ;  stated  to  him  he  desired  to  have  it  put  in,  and 
called  to  Mr.  Clark's  attention  the  fact  that  they  intended 
to  put  this  organ  motor  into  the  church.  Mr.  Brown's  de« 
position  was  taken,  and  this  question  was  asked  him: 

Q.  Tou  state  the  conversation  that  you  had  with  Mr. 
Olark,  relative  to  this  matter,  at  his  office;  if  you  cannot 
give  the  words,give  the  substance  of  that  conversation.  A* 
The  object  of  my  call  was  to  secure  permission  to  use  a 
water  motor. 

Q.  Go  on.  A.  While  I  cannot  remember  the  details  of 
the  conversation,  I  remember  that  the  object  of  my  call  was 
to  secure  permission  to  use  the  water  motor,  and  that  such 
permission  was  granted,  with  the  understanding  that  the 
churches  were  entitled  to  use  the  water,  and,  as  I  remember 
it,  up  to  this  time  we  had  not  used  any  water  in  the  church. 

On  page  six  of  the  deposition,  which  is  in  the  cross-exam- 
ination, he  is  asked  this  question: 

Q,  State  the  substance  of  what  you  said  to  him.  A.  In 
substance  I  told  him  that  we  wanted  to  put  a  water  motor  in- 
to the  church  to  run  the  organ. 

Q.  State  in  substance  what  he  said  to  yon.  A.  He  said 
that  we  might  do  so;  that  the  churches  were  entitled  to  use 
the  water. 

Q.  Have  you  now  stated  the  substance  of  the  entire  con* 
versation?     A.  I  have. 

Q.  When  the  pipe  organ  was  put  in,  was  it  so  arranged 
that  the  water  could  be  shut  off  from  the  organ?  A.  The 
water  was  always  shut  off  from  the  organ  when  the  organ 
was  at  rest. 
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On  re-ezamiDation  a  qaeetion  was  pat  to  him,  which  per- 
haps was, somewhat  leading,  bat  1  will  read  it: 

Q.  Among  other  things,  Mr.  Brown,  yon  say  that  Mr. 
Olark  said  to  yon  on  the  occasion  mentioned,  that  the 
churches  were  entitled  to  the  use  of  water;  if  in  the  coarse 
of  that  conversation  the  question  of  whether  it  should  be 
free,  or  be  paid  for,  was  understood  or  not,  you  may  stated 
A.  Permission  was  given,  with  the  understanding  that  the 
water  was  not  to  be  charged  against  the  church, or  paid  for. 

Q.  From  the  time  the  water  was  put  in,  up  to  the  time* 
you  left,  what  say  you  as  to  whether  any  charges  were  ever 
made  against  your  church  for  the  use  of  water,  or  any  billfr 
ever  presented  for  the  use  thereof?    A.  There  were  none. 

The  evidence  shows  that  for  a  period  of  about  seven  years- 
no  charge  was  made,  and  no  compensation  claimed  for  the 
use  of  this  water;  no  charge  was  entered  upon  the  books  of 
the  company,  and  no  mention  of  any  intention  to  make  a 
charge  against  the  church  for  the  use  of  this  water  was- 
made  by  the  company  or  any  of  its  agents 

Mr.  Olark,  with  whom  Mr.  Brown  had  this  conversation, 
who  was  then  superintendent  of  the  waterworks  company,, 
was  called  as  a  witness  by  the  plaintiff  and  examined.  He 
testified  that  at  the  time  Mr.  Brown  made  application  to- 
him  for  the  use  of  this  water  for  the  water  motor,  that  he 
did  not  make  any  mention  to  him  of  any  intention  to  charge 
for  the  use  of  the  water.  He  says  he  does  not  think  that 
he  told  Mr.  Brown  that  the  churches  were  entitled  to  have 
the  water  free,  but  he  says  that  he  will  not  deny  but  that 
he  did  so  tell  him.  So  Mr.  Brown's  testimony  in  that  re- 
spect stands  in  reality  nndenied;  Mr.  Olark  says  that  at  the 
time  he  kept  concealed  from  Mr.  Brown  any  intention  to 
make  a  charge.  He  says  that  he,  as  the  superintendent  of 
the  company,  and  the  company  itself,  did  intend  thereafter 
to  make  a  charge  against  the  church,  for  the  use  of  this 
water;  but  at  that  time  the  city  owed  the  water  company 
several  thousand  dollars  for  water,  and  some  controversy 
had  arisen  between  them,  and  he  had  been  notified  by  a 
superior  officer  of  the  company  to  have  no  controversy  or 
contention  with  this  church  or  with  the  churches,  at  that 
particular  time,  as,  to  do  so,  would  arouse  feeling  perhaps 
against  the  water  company,  and  might  interfere  with    their 
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coIlectiDg  their  claims  against  the  city,  and  for  that  reason 
Mr.  Olark  testiSed  that  he  said  nothing  to  Mr.  Brown  about 
making  any  charge  for  the  water;  but,  he  does  not  deny 
that  he  did  say  to  Brown  exactly  what  Brown  claims  that 
he  did,  and  it  is  undenied  that  for  seven  years  or  there- 
abouts thereafter,  the  waterworks  company  did  furnish 
water  for  this  church  for  the  water  motor,  and  for  all  pur- 
poses, without  any  charge  whatever,  and  the  evidence  shows 
that  after  this  talk  between  the  pastor  of  the  church  and 
Mr.  Olark,  the  church  proceeded  to  put  in  the  water  pipes 
at  an  expense  of  about  $150,  and  to  connect  with  the  water 
motor,  and  to  get  a  water  motor  for  the  organ,  the  expense 
of  which  is  estimated  by  one  witness  at  from  fifty  to  seventy- 
five  dollars.. 

So  that  as  far  as  the  conduct  of  the  parties  in  thia  case  is 
concerned,  for  a  period  of  seven  years  it  would  appear  that 
they  construed  this  franchise  to  mean  that  the  waterworks 
company  was  to  furnish  water  free  for  this  church  for  the 
use  of  the  organ  motor.  * 

This  waterworks  property  seems  to  have  changed  hands, 
and  to  have  been  transferred  from  one  company  to  another, 
as  I  notice  by  the  pleadings;  and  whether  this  company 
that  became  the  owner  of  it  in  1897  is  practically  the  same 
company  as  its  predecessor  or  not,  the  evidence  does  not 
disclose.  It  is  a  different  name  from  that  of  the  company 
that  owned  the  property  in  1891. 

Mr.  Hall:  It  is  not  the  same  company. 

Mr.  Hoyt:  There  is  no  question  made  over  that. 

The  Court:  No  question  was  made  in  the  trial  nor  in  the 
argument  of  the  case,  nor  in  the  briefs  of  counsel,  but  that 
this  has  been  the  same  company  from  1891  down  to  the 
present  time,  and  it  will  be  so  treated. 

On  this  question  of  the  conduct  of  the  parties,  as  an  aid 
in  construing  the  contract,  I  call  attention  to  Cincinnati  v. 
Oas  Light  and  Coke  Co.,  63  Ohio  St.,  278,  where  the  su- 
preme court  say,  in  the  second  paragraph  of  the  syllabus: 
''The  practical  construction  placed  upon  a  contract,  in  the 
performance  thereof,  by  the  parties  who  made  it,  should,  in 
case  of  doubt,  have  great  weight  in  its  construction  by 
courts;  but  the  construction  placed  upon  such  contract  by 
the  successors  of  those  who  made  it,  or  by  public  officers,  is 
•entitled  to  much  less  weight." 
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There  was  notbing  said  about  it  by  counsel,  but  I  take  it 
for  granted  that  the  franchise  was  originallj  granted  to  John- 
son as  preliminary  to  being  transferred  to  the  corporation 
or  assigned  to  the  corporation  as  is  usually  done  in  such 
-cases. 

On  page  287  of  the  opinion  in  Cincinnati  v.  Gas  Light 
and  Ooke  Oo.,  supra,  the  court  say:  *'The  reason  of  the 
rule  of  practical  construction  has  its  origin  in  the  presump- 
tion that  the  parties  to  the  contract,  at  and  after  the  making 
thereof,  knew  what  they  meant  by  the  words  used,  and  that 
their  acts  and  conduct  in  the  performance  thereof,  are  con- 
sistent with  their  knowledge  and  understanding,  and  that, 
therefore,  their  acts  and  conduct  show  the  sense  in  which 
the  words  were  used  and  understood  by  them.  In  such 
cases  acts  sometimes  speak  louder  than  words." 

This  language  of  the  court  certainly  appeals  very  strongly 
to  our  reason  and  our  common  sense;  where  there  is  an 
ambiguity,  if  there  be  one  in  a  contract,  the  parties  them- 
selves who  made  the  contract  usually  know  or  ought  to 
know  with  what  meaning  and  purpose  they  used  the  lan- 
guage employed,  and  where  tbey  have  construed  the  con- 
tract by  their  words,  or  by  their  conduct,  certainly  courts 
in  construing  the  contract  ought  to  adopt  the  same  construc- 
tion, for  the  purpose  of  construing  or  interpreting  a  contract 
is  to  arrive  at  the  meaning  and  intention  of  the  parties. 

In  Proctor  v.  Snodgrass,  5  0.  O.  Bep.,  547,  decided  by 
the  circuit  court  of  Hamilton  county,  in  the  fifth  paragraph 
of  the  syllabus  the  cjurt  among  other  things  say,  ''Where  the 
meaning  of  a  contract  is  doubtful,  the  conduct  of  the  parties 
thereto  with  reference  to  it,  throws  great  light  upon  their 
intention  in  making  it,  and  the  interpretation  which  should 
be  given  to  it." 

And  in  Kinney,  Assignee,  v.  Oommissioners,  8  0.  0. 
Bep.,  483,  the  first  paragraph  of  the  syllabus  is,  ''When 
parties  themselves  give  a  construction  to  a  contract  of  un- 
certain meaning,  courts  will  give  the  contract  that  construc- 
tion that  the  parties  gave  it."  On  page  450,  Judge  Swing 
discussing  the  question,  says,  referring  to  the  construction 
given  by  the  court  of  common  pleas,  "Was  this  construction 
•correct?  In  our  opinion  it  was  not.  It  is  not  a  contract 
as  it  appears  to  us,  free  from   ambiguity    and  uncertainty. 
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If  this  be  conceded,  we  might  well  rest  our  decision  on  the 
condact  of  the  parties  in  regard  to  the  constrnction  that  the 
parties  themselves  pat  on  the  contract.  For  when  parties 
themselves  give  a  construction  to  a  contract  of  unoertain 
meaning,  courts  will  give  the  contract  that  construction 
that  the  parties  gave  it." 

Now  the  conduct  of  these  parties,  their  acts  during  thia 
period  of  seven  years  from  the  time  this  water  was  put  in, 
in  1891,  indicates  that  they  understood  that  this  church 
was  entitled  to  water  free,  for  the  purpose  of  running  this 
motor,  together  with  these  other  purposes.  Using  that 
conduct  as  an  aid  in  construing  this  contract,  what  does 
the  contract  mean?  Is  there  anything  in  the  contract  that 
would  overcome  the  construction  that  the  parties  seem  to 
have  put  upon  it  by  their  conduct,  or  to  forbid  the  court 
putting  that  construction  upon  it,  to-wit:  that  the  church 
was  entitled  to  have  the  water  free  for  this  purpose? 

The  contract  says  (and  I  call  it  a  contract,  for  a  franchise 
is  but  a  contract):  "The  said  grantees  shall  furnish  free  of 
charge  all  the  water  needed  for  use  in  the  churches." 

A  principle  of  construction  that  is  well  established  is^ 
that  where  language  is  clear,  courts  will  not  endeavor  to 
inject  any  ambiguity  into  the  contract,  or  to  give  any  far-- 
fetched  construction  to  it,  but  will  place  upon  the  contract, 
the  interpretation  that  the  plain  language  used  calls  for, 
and  will  give  to  each  word  its  ordinary  meaning. 

On  this  question  of  construction,  I  refer  to  Lawler  v. 
Burt,  7  Ohio  St.,  340,  and  will  read  from  page  850:  "The 
first  general  maxim  of  interpretation"  says  Mr.  Vattel,  '*is, 
that  it  is  not  allowable  to  interpret  what  has  no  need  of  in- 
terpretation. When  a  deed  is  worded  in  clear  and  precise 
terms;  when  its  meaning  is  evident,  and  tends  to  no  absurd 
conclusion,  there  can  be  no  reason  for  refusing  to  admit  the 
meaning  which  such  deed  naturally  presents.  To  go  else- 
where in  search  of  conjectures,  in  order  to  restrict  or  extend 
it,  is  but  an  attempt  to  evade  it." 

It  is  urged,  however,  that  at  this  time,  in  1886,  there 
were  no  churches  in  Ashtabula  that  used  water  motors  for 
organs.  The  evidence  does  not  perhaps  disclose  the  fact,, 
but  there  is  no  evidence  that  up  to  that  time  there  had  been 
any  waterworks  in  Ashtabula  by    which  such  motors   might 
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be  operated;  bnt  in  any  event,  it  ie  claimed  that  the  parties 
oould  not  have  had  this  in  mind,  and  it  shoold  not  be  held 
that  they  had  this  in  mind  in  the  making  of  this  contract. 
That  by  the  language  "all  the  water  needed  for  use  in  the 
churches,"  was  not  meant  by  the  parties  to  include  such  a 
use  of  water  as  this  is. 

It  is  not  disputed  but  that  the  church  had  the  right  to 
use  water  for  their  sink,  to  perform  whatever  duties  were 
necessary  in  that  direction,  in  the  way  of  washing  dishes 
and  things  of  that  character  that  had  been  used  in  the 
church.  It  is  not  disputed,  but  it  is  admitted  by  the  de- 
fendant here,  that  they  have  a  right  to  water  free  for  use  in 
their  kitchen  for  cooking  purposes,  when  necessary  for  them 
to  carry  on  anything  of  that  character,  at  their  socials  or 
festivals.  It  certainly  cannot  be  contended  but  that  a  pipe 
organ  is  an  ordinary  thing  to  have  in  a  church,  and  it  seems 
to  us  that  this  language  used  includes  the  right  to  use  the 
water  for  such  a  purpose  as  is  claimed  here.  The  expres- 
sion is  broad:  ''The  said  trustees  shall  furnish  free  of  charge 
all  the  water  needed  for  use  in  the  churches." 

There  is  no  claim  made  here  by  the  defense  that  at  this 
time  organ  motors  were  not  used  in  churches  in  other  places 
although  they  were  not  used  in  Ashtabula,  and  when  Mr. 
Olark  was  being  cross-examined,  he  was  asked  this  question: 

''Q.  Was  there  then  Ht  that  time  any  other  church  that 
had  a  motor?    A.  No,  sir." 

On  re-examination,  however,  by  Mr.  Hoyt  he  was  asked 
this  question: 

''Q.  When  you  spoke  of  no  other  churches  having  motors 
in,  you  spoke  of  churches  in  Ashtabula  city,  did  you  not? 
A.   That  was  the  question." 

As  much  as  to  say,  that  was  the  question  that  was  asked 
him,  and  that  he  did  not  intend  to  answer  any  further  than 
that,  to-wit:  that  there  was  no  motor  in  any  church  in  Ash- 
tabula. 

It  is  a  matter  of  common  knowledge  that  as  early  as  1886 
and  before  that  time,  water  was  used  for  motive  power  for 
a  great  many  purposes.  There  is  no  claim  made  here,  as  I 
say,  that  water  was  not  used  for  organ  motors  in  different 
cities  around  the  country  at  that  time,  and  the  answer  of 
Olark  would  seem  to  imply  that  to  his  knowledge  they  were 
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086(1  in  other  places,  but  at  that  time  were  not  ased  iD 
Aahtabnla;  and  if  water  motora  were  need  in  other  places  at 
that  time  for  the  purpose  of  operating  organs,  it  does  not 
seem  to  us  that  we  ought  to  hold  that  these  parties  did  not 
have  such  a  thing  as  that  in  mind  at  the  time  this  contract 
was  made. 

They  agreed  to  furnish  water  free — ''to  furnish  all  the 
water  needed  for  use  in  the  churches."  There  are  a  great 
many  churches  without  kitchens  in  them,  and  it  is  not  a 
great  while  since  it  was  very  uncommon  to  have  a  kitchen 
in  a  church.  It  is  comparatively  of  recent  date,  I  think* 
from  my  knowledge  of  such  things,  that  facilities  of  that 
kind  were  provided  in  churches  as  they  are  at  this  day. 
We  think  it  is  not  putting  a  more  strained  construction 
upon  this  contract  to  hold  that  this  included  the  use  of 
water  for  an  organ  motor,  than  to  hold  it  included  the  use 
of  water  for  a  kitchen,  for  cooking  purposes  in  the  church. 
The  testimony  is  that  the  organ  was  necessary  in  order  to 
carry  on  the  services  in  a  proper  manner,  and  that  will  not 
be  denied,  and  that  the  water  was  not  used  in  an  unreason- 
able or  wasteful  manner — in  fact  the  testimony  shows  that 
there  were  not  more  than  three  or  four  barrels  of  water 
used  a  week  in  running  this  motor.  So  that  the  expense, 
to  the  company,  in  supplying  this  water,  would  be  very 
slight.  Whether  there  was  any  other  consideration 
for  this  contract  or  franchise  that  was  awarded  this 
company,  than  the  requirements  of  the  section  I  have 
read,  the  pleadings  and  evidence  in  the  case  do  not  dis- 
close. If  this  was  all  the  consideration  that  was  required 
by  the  village,  it  would  not  be  burdensome  upon  the 
company  to  hold  that  they  should  furnish  the  churches 
with  water  free  to  operate  their  organs,  although  it  ia  said 
there  are  seventeen  churches  in  Ashtabula  at  this  time;  but 
taking  into  consideration  the  conduct  of  the  parties  after 
this  contract  was  made;  the  way  they  treated  it,  both  the 
company  and  the  church,  and  the  fact  that  water  power  was 
used  for  similar  purposes  in  other  cities  at  that  time,  we 
think  that  we  are  warranted  in  the  conclusion  that  under 
this  franchise  the  church  was  entitled  to  have  water  fur- 
nished free  for  this  organ  motor;  bat  if  we  should  be  wrong 
about  that — and  we  are  pretty  clear  in  our  convictiona  that 
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we  are  right — we  are  fully  oonvinced  that  the  water  company, 
by  its  conduot,  ie  estopped  from  now  claiming  the  right  to 
charge  for  the  use  of  this  water;  that  there  is  certainly  a 
clear  case  of  estoppel,  if  there  be  a  doubt  about  the  con- 
tract. The  minister  of  the  church  goes  to  the  superintend- 
ent of  the  waterworks  company  before  the  motor  is  put  in, 
and  talks  with  him  about  it,  to  get  his  construction  of  this 
contract,  and  the  rights  of  the  church.  He  submits  the 
question  to  him,  and  is  told  by  the  superintendent  of  the 
company  that  the  church  may  put  in  the  motor  for  the 
organ;  that  they  are  entitled  to  have  water  for  it  free,  and 
relying  upon  that  it  is  put  in.  The  excuse  that  is  now 
given  by  the  superintendent  of  the  company,  for  not  dis- 
closing the  intention  to  charge,  is,  that  it  was  kept  secret, 
because  they  were  then  in  a  controversy  with  the  citizens  in 
regard  to  water;  but  that  would  not  prevent  such  conduct 
from  working  an  estoppel  in  favor  of  the  church.  If  the 
superiotendent  purposely  withheld  this  claim  on  the  part  of 
the  company  for  the  purpose  suggt^dted,  and  if  he  expressly 
agreed  with  the  minister  of  the  church  that  under  this  con- 
tract they  were  entitled  to  have  it  free,  and  if  relying  upon 
that  this  expense  was  entered  into  in  the  way  of  laying  pipes 
and  the  purchasing  of  the  organ  motor,  in  our  judgment, 
after  the  water  had  been  furnished  for  seven  years  free  of 
charge,  the  company  would  now  be  estopped  from  making 
any  charge,  and  upon  this  doctrine  of  estoppel  I  cite,  Cas- 
talia  Trout  Olub  Co.  v.  Castalia  Sporting  Club,  18  0.  0. 
Sep.,  194,  the  opinion  is  by  Judge  Seney.  The  fifth  par- 
agraph of  the  syllabus  is:  ''When  a  party,  fails  to 
speak  or  act  when  it  is  his  right  so  to  do,  and  by  silence 
acquiesces  in  an  act,  he  will  be  estopped  from  claiming  that 
the  act  should  be  undone  when  it  will  work  an  injury  or 
damage  to  the  other." 

Also  Miller  v.  Brown,  S3  Ohio  St.,  547.  The  syllabus 
of  that  case  is:  ''An  owner  of  ground,  with  whose  consent 
an  adjacent  proprietor  occupies  a  portion  of  his  premises  on 
which  to  build  a  joint  wall,  cannot  tear  away  such  wall  after 
a  building  has  been  erected  thereon,  upon  the  faith  of  his 
acquiescence  in  its  location  and  construction,*'  and  the 
question  of  estoppel  is  discussed  briefly,  and  to  the  point, on 
pages  668  and  664  of  the  opinion. 
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Also  GreoDleaf  on  Evidence,  section  22.  I  read  part  of 
it:  ''Eetoppels  may  be  ranked  in  this  clasB  of  presnmptions. 
A  man  is  said  to  be  estopped  when  he  has  done  some  act 
which  the  policy  of  the  law  will  not  permit  him  to  gain-say 
or  deny.** 

It  seems  to  as  that  when  the  pastor  of  this  ohnrch  went 
to  the  superintendent  of  the  waterworks  company,  who  had 
fall  authority  to  act,  ander  these  circumstances,  and  laid 
the  matter  before  him, and  received  this  construction  of  the 
contract,  and  permission,  and  acted  upon  it, that  the  water- 
works company  has  done  an  act  which,  as  Greenleaf  says, 
''The  policy  of  the  law  will  not  permit  it  afterwards  to 
gainsay  or  deny;"  that  the  law  will  not  permit  the  com- 
pany now  to  say  that  it  had  the  right  to  charge  for  this 
water,  and  intended  to  charge  for  it  all  the  time. 

I  also  cite  Greenleaf,  volume  1,  section  207:  *' Admis- 
sions, whether  of  law  or  of  fact,  which  have  been  acted  upon 
by  others,  are  conclusive  against  the  party  making  them  in 
all  cases  between  him  and  the  persons  whose  conduct  he 
has  thus  influenced.  It  is  of  no  importance  whether  they 
were  made  in  express  language  to  the  person  himself,  or 
implied  from  the  open  and  general  conduct  of  the  party. 
For  in  the  latter  case,  the  implied  declaration  may  be  con- 
sidered as  addressed  to  every  one  in  particular  who  may 
have  occasion  to  act  upon  it.  In  such  cases  the  party  is 
estopped  on  grounds  of  public  policy,  and  good  faith,  from 
repudiating  his  own  representations." 

Our  conclusions,  then,  in  this  case  are: 

1.  That  the  contention  of  the  plaintiff  is  correct,  as  to 
the  proper  construction  of  this  contract,  and  that  under  it 
the  church  is  entitled  to  free  water  for  the  organ  motor. 

2.  That  the  defendant,  by  its  conduct,  is  now  estopped 
from  asking  to  have  the  construction  put  upon  it  which  it 
seeks  here,  and  is  estopped  from  charging  the  church  for 
^the  use  of  this  water. 

A  decree  will  be  entered  in  favor  of  the  plainti£F. 
r.  E.  Boyt\  for  Plaintiff. 
Theodore  Hall^  for  Defendant. 
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(Sixth  CIroult— Sandusky  Co., O., Circuit  Court, Dec. Term,  1900.) 

Before  Parker  and  Norris,  J  J. 

THBIGIBSONBURG  BANKING  COMPANY  v,  THE  WAKB- 

MAN  BANKING  COMPANY. 


[Judge  Norris,  of  the  Third  Ciroait,  taking  the  place  of  Judge 

Hull;  Judge  Haynes  not  sitting.] 

Ckue  Med  to  court— Error  to  judgment'^Pre$umpHon  of  proof  of 
necessary  facts-^ 

(1).  Where  a  case  is  tiled  to  the  court  and  taken  on  error  from 
the  judgment  of  the  trial  court  to  an  appellate  court,  the 
latter  will  presume  that  the  existence  of  any  fact  necessary 
to  sustain  such  Judgment  was  found  hv  the  trial  court,  if 
the  question  of  the  existence  of  such  fact  was  involved  In 
the  issuss.  To  justify  a  reviewing  court  in  the  conclusion 
that  such  finding  is  against  the  weight  of  the  evidence,  it 
must  appear  to  be  so  clearly  opposed  thereto  as  to  indicate 
distinctly  prejudice,  blundering,  ptrversity^or  improper  in- 
fluences operating  upon  the  mind  of  the  trier  of  the  fact  to 
produce  a  wrong  conclusion. 

Credit  in   bank  fraudulently  obtained^Right   to  recover  draft 

iseued  on  deposit  fraudulently  obtained^ 

42).  A  party  by  false  representations  as  to  his  financial  condi- 
tion induced  the  G.bank  to  accept  his  check  on  the  M.bank 
and  to  give  him  credit  for  the  amount  on  lis  books, as  a  de- 
posit, and  then  drew  his  check  on  the  G.  bank  for  the  am- 
ount of  such  deposit  so  obtained,  in  favor  of  the  M.  bank  to 
whom  be  was  indebted  and  who  knew  of  bis  insolvency, 
whereupon  the  G.  bank  sent  a  N.  Y.  draft  for  the  amount 
to  the  M.  bank,  but  ascertaining  the  insolvency  of  the  par- 
ty, without  delay  notified  the  M.  bank  of  the  fraud  perpe- 
trated on  them  and  demanded  the  surrender  of  the  draft 
sent,  tendering  back  such  party's  check.  The  directors  of 
the  M.  bank  had  already  adopted  a  resolution  directing 
their  cashier  to  place  the  amount  of  the  draft  to  the  credit 
of  such  party,  but  the  draft  was  still  in  the  envelope  and 
no  entry  was  made  thereof  to  the  credit  of  such  party  until 
the  next  day  after  receiving  such  notice.  Held:  The  bank 
should  have  complied  with  the  demand  of  the  G.  bank, 
and  having  failed  to  do  so.  Judgment  for  the  amount  of  the 
draft  Is  rendered  against  it. 

Error  to  the  Oonrt  of  Common  Pleas  of  Sandusky  county. 

Pabksb,  J. 

This  cause  was  submitted  to  Judge  Norris  of  the  third  cir- 
onit  and  myself,  at  the  December  term  of  the  circuit  court 
of  Sandusky  county.  We  gave  the  questions  involved  some 
eiamination  and  consideration  while  together  at  Fremont, 
and,  though  not  conferring  upon  it  since,  we  have  each  had 
the  aid  of  copies  of  the  full   and  valuable  briefs  of  counsel, 

OOPTBiaST,  1900,  WW  QUIL  «.   ihMMm 
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and  oar  independent  investigations  have  brought  ns  to  the 
same  oonclnsions. 

I  may  also  mention  that  I  have  availed  myself  of  the 
learning  and  ability  of  Judge  Haynes,  of  this  circuit,  and 
he  concurs  fully  in  the  conclusions  at  which  we  have  arrived. 

In  the  absence  of  Judge  Norris,  I  do  not  deem  it  exped- 
ient to  discuss  fully  the  questions  involved,  since  in  so  do- 
ing I  could  do  no  more  than  indicate  the  line  of  authorities 
and  the  course  of  reasoning  that  have  satisfied  my  own 
judgment,  and  I  would,  doubtless,  omit  authorities  and 
weighty  arguments  that  have  operated  upon  the  mind  of 
Judge  Norris  and  which  should  find  a  place  in  an  opinion 
given  on  behalf  of  the  court.  I  will  venture,  however,  on 
my  own  account,  to  mention  briefly  certain  considerations 
that  have  influenced  me. 

The  essential  facts  that  appear  from  the  pleadings  and 
the  evidence  (all  of  which  evidence  is  brought  up  by  bill  of 
exceptions),  are  as  follows: 

The  Wakeman  Bank  Company,  plaintiff  below,  operated 
a  bank  at  Wakeman,  Ohio.  The  Gibsonburg  Banking 
Company,  defendant  below,  operated  a  bank  at  Gibsonburg, 
Ohio.  In  July,  1897,  W.  H.  Masterman,  a  director  in  the 
Gibsonburg  bank,  was  insolvent — a  condition  known  to  the 
Gibsonburg  bank,  but  not  known  to  the  Wakeman  bank. 
On  July  19,  Masterman  drew  his  check  for  $1,000.00 
against  the  Gibsonburg  bank  and  in  favor  of  the  Wakeman 
bank,  and  by  his  representation  as  to  his  purpose  and  re- 
sources, induced  the  latter  to  place  the  amount  thereof  to 
his  credit  on  its  books  as  a  deposit.  About  the  same  time 
Masterman  gave  to  the  Gibsonburg  bank  his  check  for 
$1,000.00  in  its  favor  against  the  Wakeman  bank.  This 
check  was  sent  forward  for  collection,  and  on  its  receipt, 
the  Wakeman  bank,  having  full  confidence  in  the  integrity 
tgid  financial  responsibility  of  Masterman,  and  that  the 
check  for  $1,000.00  on  the  Gibsonburg  bank  would  be  paid, 
issued  and  mailed  to  the  Gibsonburg  bank  its  draft  on  a 
New  York  bank  for  $999.00  which,  with  $1.00  retained  as 
commission  or  discount  fee,  made  up  the  amount  of  the 
check  which  it  was  designed  to  pay.  At  this  time.  Master- 
man  had  no  money  on  deposit  in  either  bank,  except  as  he 
had  obtained  said  credit  of  $1,000.00  at  the  Wakeman 
bank,  on  the  faith  and  credit  of  his  representations,  and  his 
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aaid  check    for   91,000.00  against   the   Qibaonbarg  bank. 

Later,  on  the  same  day  that  the  Wakeman  bank  sent  for« 
ward  said  draft,  its  cashier  received  information  that  dis- 
closed to  him  that  Masterman  was  practicing  deception  and 
fraud  in  this  business,  and  he  at  once  went  to  Qibsonburg 
and  made  known  to  the  officials  of  the  Qibsonburg  bank  the 
fraudulent  practices  of  Masterman  by  which  he  had  obtained 
said  credit,  and  in  consequence  of  which  said  draft  had  been 
sent  forward  in  payment  of  said  check  given  by  Masterman 
to  the  Qibsonburg  bank;  and  demanded  the  surrender  of 
the  draft  to  him,  at  the  same  time  tendering  back  Master- 
man's  check.  At  this  time  Masterman  was  indebted  to  the 
Qibsonburg  bank  about  S2,400,  on  an  overdue  note.  Before 
the  arrival  of  the  cashier  of  the  Wakeman  bank  the  directors 
of  the  Qibsonburg  bank  had  adopted  a  resolution  directing 
their  cashier  to  place  the  amount  of  this  draft  to  the  credit 
of  Masterman,  but  the  draft  yet  remained  in  the  envelope 
in  wbich  it  had  been  received,  and  no  entry  was  made  with 
respect  thereto  on  the  account  of  Masterman  until  the  day 
following  that  upon  which  the  information  given  and  de- 
mand made  as  before  mentioned  by  the  cashier  of  the  Wake- 
man bank.  The  purpose  of  the  Qibsonburg  bank,  discussed 
and  agreed  upon  at  this  meeting,  but  not  put  in  the  form 
of  a  resolution,  was  to  take  all  the  necessary  measures  to 
have  this  $999.00  applied  on  Masterman's  overdue  note, 
and  this  application  thereof  was  subsequently  made. 

Other  like  fraudulent  transactions  on  the  part  of  Master- 
man  had  been  theretofore  carried  on  against  the  Wakeman 
bank,  but  the  fraudulent  character  thereof  was  not  known 
by  the  Wakeman  bank  previously  to  the  issue  of  this  draft, 
but  became  known  to  it,  and  was  by  its  cashier  made  known 
to  the  officers  of  the  Qibsonburg  bank  at  the  time  of  his 
said  visit  to  said  bank.  These  need  not  be  set  forth  in  de- 
tail. 

The  Wakeman  Bank  Company  having  demanded  of  the 
Qibsonburg  Banking  Company  a  surrender  of  said  draft, 
which  was  refused,  brought  suit  to  recover  the  value  there- 
of, and  a  jury  having  been  waived,  the  court  found  on  the 
issues  in  its  favor,and  gave  judgment  accordingly.  To  this 
finding  and  judgment  error  is  prosecuted  here. 

Certain  of  the  facts  as  above  stated  are  controverted  by 
the  pleadings  and  in  the  evidence,  and  counsel  for  plaintiff 
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in  error  strennonBly  contend  for  a  constrnotion  of  the  eyi- 
dence  that  would  warrant  a  finding  of  facta  more  favorable 
to  the  plaintiff  in  error;  bntitebonld  be  borne  in  mind  that 
while  this  case  is  here  for  review  on  error,  and  the  evidence 
submitted  to  the  court  below  is  brought  into  the  record,  and 
the  facts  of  the  case  that  are  controverted  by  the  pleadings 
are  to  be  ascertained  from  the  evidence,  jet  in  this  proceed- 
ing we  have  not  the  same  liberty  of  action  in  the  considera* 
tion  of  the  evidence  as  was  possessed  by  the  judge  of  the 
court  of  common  pleas,  who,  upon  a  jury  being  waived,  sat 
in  its  stead  as  the  trier  of  the  facts;  our  authority  is  limited 
by  certain  well  established  rules  as  well  applicable  to  find- 
ings made  by  a  judge  under  such  circumstances  as  those 
made  by  a  jury,  among  which  is  the  rule  that  it  must 
be  presumed  that  the  existence  of  any  fact  necessary  to  sus- 
tain the  judgment  was  found  by  the  court,  if  the  question 
of  the  existence  of  such  fact  was  involved  in  the  issues,  and 
the  evidence  (where,  as  in  this  case,  it  is  brought  into  the 
record),  may  be  found  by  fair  construction  to  sustain  such 
finding;  and  the  further  rule  that  to  justify  a  reviewing 
court  in  the  conclusion  that  such  finding  is  against  the 
weight  of  the  evidence,  it  must  appear  to  be  so  clearly  op- 
posed thereto  as  to  indicate  distinctly  prejudice,  blunder- 
ing, perversity,  or  improper  influences  operating  upon  the 
mind  of  the  trier  of  the  fact  to  produce  a  wrong  conclusion. 

Applying  the  rule  first  stated,  and  assuming  that  it  was 
necessary  to  so  find,  we  conclude  that  the  trial  judge  did 
find: 

First,  that  the  defendant  in  error  was  deceived  by  the 
fraudulent  practices  of  Masterman,  amounting  to  false  rep- 
resentations of  facts,  and  was  thereby  induced  to  issue  and 
transmit  to  plaintiff  in  error  the  draft  of  the  New  York 
bank  for  $1,000.00. 

Second,  that  the  plaintiff  in  error,  before  it  had  parted 
with  anything  of  value,  or  had  credited  this  draft  to  Master- 
man  on  account,  or  given  him  credit  therefor  on  his  note,  or 
had  done  anything  whereby  it  had  so  altered  its  position  as 
to  become  bound  to  Masterman  to  account  for  the  proceeds 
of  this  draft  if  surrendered  bv  it  to  defendant  in  error,  was 
fully  advised  of  these  fraudulent  proceedings  on  the  part  of 
Masterman,  and  was  advised  that  defendant  in  error  desired 
aad  demanded  the  return  to  it  of  this  draft. 
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Third,  that  in  its  snbseqnent  action  in  endeavoring  to  ob- 
tain satisfaction  of  or  seoority  for  its  jnst  demand  from 
Masterman,  defendant  in  error  did  not  intend  to,  and  in  fact 
did  not,  withdraw  or  forego  its  demand  and  right  to  have 
this  draft,  or  its  valae,  retarded  to  it  by  plaintiff  in  error. 

Without  invoking  or  applying  the  second  rale  above 
stated,  we  bold  that  these  conclnsions  of  fact  are  fairly  snp- 
ported  by  the  evidence. 

Premising  these  facts,  it  seems  to  as  that  the  plainest 
principles  of  jastice  and  equity  required  the  plaintiff  in  error 
to  comply  with  the  demand  of  defendant  in  error  by  sur- 
rendering the  draft,  and  that  having  declined  to  do  so,  but 
having  converted  the  same,  it  should  be  bound  to  render  its 
value.  And  we  believe  that  there  is  no  rule  of  law  standing 
in  opposition  to  these  principles,  but  that,  on  the  other 
hand,  the  law  is  in  harmony  therewith. 

*'The  lien  of  the  bank  upon  moneys  deposited  with  it— - 
the  right  of  the  bank  to  charge  the  overdue  debts  of  its 
depositor  against  his  deposit — is  based  upon  the  right  of 
set-off,  and  is  coextensive  with  it.  *  *  *  as  against 
third  parties,  the  indebtedness  of  the  bank  that  becomes 
subject  to  this  right  of  lien  must  have  arisen  from  the  de- 
posit of  moneys  or  funds  that  belonged  to  the  depositor 
himself.  He  cannot,  by  depositing  moneys  of  others  en- 
trusted to  his  care,  pay  his  debt  to  the  bank  or  enable  the 
bank  to  do  so.  In  the  absence  of  fraud  or  gross  negligence 
on  the  part  of  third  parties,  the  bank  has  no  higher  right  or 
better  title  to  these  moneys  entrusted  to  his  deposit  than  the 
depositor  himself."  Farmers  and  Merchants  Bank  v.  Far- 
well,  58  Fed.  Bep.,  638,  opinion  of  Sanborn,  circuit  judge. 

The  lien  is  based  on  the  right  of  set-off,  see  Bank  v. 
Brewing  Oo.,  60  Ohio  St.,  151,  159. 

One  who  for  value  issues  to  another  his  check  upon  a 
bank,  thereby  represents  that  he  has  funds  in  such  bank 
subject  to  such  check;  and  if  he  is  aware  that  there  are  no 
funds  in  the  bank  subject  thereto,  and  conceals  that  fact 
from  the  drawee,  he  is  guilty  of  false  representations  to  and 
fraud  upon  such  drawee.  Fleig  v.  Sleet,  43  Ohio  St.,  63; 
Merchants  Bank  v.  State  Bank,  10  Wall.,  604. 

This  draft  having  been  procured  by  the  fraud  of  Master- 
man,  was  the  property  of  the  Wakeman   Bank   Company, 
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and  it  had  a  right  to  its  return  as  against  Masterman,  or  the 
Qibsonbnrg  Banking  Oompany,  which  had  notice  of  the 
fraad  before  it  parted  with  anything  of  value  for  the  draft, 
or  had  so  changed  its  position  as  to  be  prejudiced  by  a  sur- 
render of  the  draft  to  the  Wakeman  Bank  Company.  Hay- 
ing appropriated  the  draft  after  notice  of  the  claims  of  the 
true  owner,  it  is  liable  for  the  value  thereof.  Peter  Adams 
Oo.  V.  Shoe  &  Leather  Oo.,  23  Abb.  N.  O.,  172;  Morrill 
&  James  v.  Raymond,  28  Ean.,  415;  First  National  Bank 
v.  King,  67  Pa.  St.,  213;  Farmers  and  Merchants  National 
Bank  v.  King,  67  Pa.  St. ,  202. 

To  the  state  of  facts  which  we  hold,  as  above  stated,  may 
be  fairly  deduced  from  the  record,  and  which  forms  the 
basis  of  our  conclusion,  the  law  laid  down  in  Hatch  v.  Na« 
tional  Bank,  147  N.  Y.,  148,  is  not  applicable,  since  there 
the  bank  in  good  faith  applied  the  proceeds  of  the  check  in 
question  to  the  indebtedness  to  it  of  its  depositor  from 
whom  it  received  the  check,  before  it  received  any  notice 
that  the  plaintiff  had  or  claimed  a  right  to  such  check  or  its 
proceeds. 

The  decision  of  Gordon  v.  Kearney,  17  Ohio,  572,  is  based 
upon  the  fact,  found  or  assumed,  that  credit  had  been  given 
or  at  least  suffered  to  stand  to  the  primary  agent  of  the 
owner  of  *the  bill  on  the  faith  of  the  mutual  dealings  between 
the  primary  agent  and  the  secondary  agent;  and  upon  the 
proposition  that  where  one  of  two  innocent  parties  must 
suffer  because  of  the  wrongdoing  of  a  third,  the  one  who 
first  put  it  within  the  power  of  the  wrongdoer  to  accomplish 
the  wrong  must  suffer  the  consequences.  It  is  cited  as  an« 
thority  in  support  of  this  principle  in  Mesick  v.  Roz- 
borough,  1  Han.,  348,  364;  Cornwall  v.  Kinney,  1  Han., 
496,  504;  6  Mont.,  272.  See  also  Reeves  v.  State  Bank,  8 
Ohio  St.,  465,  483,  484. 

In  the  opinion,  on  page  676,  this  language  occurs:  '^But 
for  the  credit  by  this  means  given  to  Warrick,  Martin  & 
Oo.,  he  (defendant)  would  probably  have  taken  measures  to 
secure  the  balance  of  account  due  to  him,''  plainly  implying 
that,  though  the  draft  had  not  been  applied  to  the  indebt- 
edness of  Warrick,  Martin  &  Oo.,  until  after  notice  of 
plaintiff's  claim,  yet  there  was,  in  the  opinion  of  the  court, 
evidence  in  the  record  that  precluded  the  court  from  finding 
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or  aflsomixig  that  no  change  in  the  position  of  defendants 
had  resnlted  from  the  transaction  that  would  hinder  his  be- 
ing placed  in  statn  qno  apon  surrendering  the  bill.  Wheth- 
er this  assumption  was  warranted  by  the  facts,  we  need  not 
inquire.  The  decision  cannot  be  considered  as  authority 
upon  a  different  state  of  facts  than  that  found  or  assumed 
as  its  basis. 

We  refer  to  Hatch  v.  National  Bank  and  Gordon  v. 
Eeamey,  supra,  because  relied  upon  by  counsel  for  plaintiff 
in  error.  If  we  were  bound  or  authorized  to  find  the  facts 
as  claimed  by  such  counsel,  of  course  these  cases  would  be 
authorities  in  support  of  their  contention. 

The  judgment  of  the  court  of  common  pleas  will  be 
affirmed. 

Lester  Wilson  and  Hunt  &  DeRan^  for  Plaintiff  in  Error. 

Andrews  Brothers^  for  Defendant  in  Error. 


(First  Ciroait— Hamilton  Co., 0.,Ciroult  Court, Kor.Term,  1900.) 

Before  Smith,  Swing  and  Oiffan,  JJ. 

THE  STATE  OF  OHIO  ex  rel.  ALPHONSO  BIOOS,  Trustee 
of  the  Hygela  Medical  Oollege,  A  Corporation  under  the 
laws  of  Ohio,  v.  FREDERICK  SPIEGEL,  Judge  of  the 
Court  of  Common  Pleas  of  Hamilton  County,  Ohio. 

Outiide  party  to  suit— No  right  to  interfere  toith  judgment  by 

fnandamtM^ 

(1).  One  who  has  no  interest  in  an  action  will  not  be  permit- 
ted to  Interfere  by  a  proceeding  in  mandamus  with  an  or- 
der or  Judgment  therein. 

Surety  on  appeal  bond— Allegation  of  residence  in   state  without 

proof— 

(2).  In  a  proceeding  in  mandamus  to  oompel  the  aooeptanoe 
of  a  surety,  the  qualification  of  the  proposed  surety  as  to 
reiiidence  is  not  shown  by  a  mere  allegation  without  proof 
that  he  was  a  resident  of  the  state  at  the  time  the  petition 
in  mandamus  was  filed. 

Acceptance  of  appeal  Bond— Discretion  of  court-^Not  io  be  inter-- 

fered  with  — 

(8).  The  Judicial  discretion  as  to  whether  an  appeal  bond  or 
the  surety  offered  thereon  are  sufficient  can  not  be  inter- 
fered with  by  mandamus. 

AppecU  bond  to  be  offered  to  clerk  with  proof  of  suffloiency— 
(4).    The  proper  practice  is  that  an  appeal  bond  be  tendered  to 
the  clerk  of  court  and  proof  made   before    him    as    to  its 
sufficiency. 
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Mandamus. 

Smith,  J. 

In  this  case  a  demurrer  to  the  petition  has  been  filed. 

The  caption  of  the  petition  is  as  stated  above,  and  the 
ayerments  of  the  petition  are  substantially  these:  That  in 
September,  1900,  Grin  Oady  obtained  a  judgment  against 
the  Hygeia  Medical  College  before  Esquire  Eushman,  a 
justice  of  the  peace  of  Cincinnati  township,  for  $877,  and 
in  due  time  an  appeal  bond  was  given  in  the  magistrate's 
court  with  George  C.  Eolb  as  surety  in  double  the  amount 
of  the  judgment,  which  was  approved  by  the  said  magistrate, 
and  in  due  time  the  case  was  taken  to  the  court  of  common 
pleas  on  appeal,  and  upon  a  motion  before  Judge  Spiegel, 
one  of  the  judges  of  said  court,  additional  security  was 
prayed  for  by  said  Cady.  Thereupon  the  testimony  of  said 
Kolb,  the  surety  on  said  appeal  bond,  was  given  in  open 
court,  said  surety  testifying  under  oath  that  he  was  worth 
$4,600  over  and  above  his  liabilities,  in  proof  of  which  he 
offered  the  deeds  of  five  parcels  of  real  estate  in  this  county, 
and  which  deeds  had  been  duly  recorded;  that  surety  fur- 
ther testifying  that  in  addition  he  owed  real  estate  in  this 
county  which  was  worth  more  than  the  amount  of  said  ap- 
peal bond,  and  that  all  of  said  property  was  owned  by  him 
in  fee  simple. 

That  thereupon  the  court,  without  hearing  further  testi- 
mony, refused  to  accept  or  approve  the  said  appeal  bond, or 
to  accept  or  approve  the  said  Kolb  as  said  surety,  all  of 
which  has  resulted  in  great  injury  to  the  relator. 

The  relator  further  says  that  said  surety,  Eolb,  is  a  bona 
fide  resident  of  Hamilton  county,  Ohio,  and  is  the  owner  in 
fee  simple  of  real  estate  in  said  county  of  the  value  of  $4,500 
over  and  above  all  incumbrances  thereon,  and  said  George 
C.  Eolb  was  worth  over  all  his  indebtedness  the  sum  of 
$4,500. 

Wherefore  the  relator  prays  that  a  writ  of  mandamus  issue, 
requiring  the  defendant  to  show  cause  why  he  should  not  b& 
compelled  to  accept  Eolb  as  a  good  and  sufficient  surety. 

The  claim  of  the  counsel  for  the  defendant  demurring  to 
the  petition  is,  first,  that  the  relator  has  no  right  to  bring 
this  action  as  he  has  done,  he  not  being  a  party  to  the  other 
action,  and  having  n9  legal  interest  therein. 
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It  will  be  noticed  that  the  ffotion  below  was  against  the 
Oollege,  a  corporation,  if  we  are  at  liberty  to  look  to  the 
caption  of  the  petition  in  this  case,  where  only  that  averment 
is  made,  and  that  the  relator  is  a  trastee  of  such  College. 
There  is  no  averment  that,  as  such  trnstee,  he  had  any  in- 
terest in  the  litigation  between  Cady  and  the  College,  the 
only  defendant,  or  that  he  was  in  any  way  a  party  thereto, 
and  we  are  not  able  to  see  any  reason  why  he  should  inter- 
fere with  any  order  or  judgment  of  the  court  made  therein, 
or  seek  to  require  the  court,  in  this  case,  to  take  some  action 
as  to  a  matter  in  which  he  has  no  interest  whatever.  That 
anch  an  interest  is  necessary  in  a  case  like  this,  see  High  on 
Extraordinary  Remedies,  section  33:  **To  warrant  a  recov- 
ery in  any  action,  the  petition  must  show  a  cause  of  action 
in  the  plaintiff"  (36  Ohio  St.,  68).  On  this  ground  the  de- 
murrer should  be  sustained. 

But  there  are  other  reasons  which  lead  to  the  same  con- 
clusion. It  appears  from  the  allegations  of  the  petition, 
that  on  the  rendition  of  the  judgment  by  the  justice  of  the 
peace  against  the  OoUege,  Eolb  became  surety  on  the  ap- 
peal bond,  and  that  during  the  pendency  of  the  appeal  in  the 
court  of  common  pleas,  and  (presumably)  under  the  provi- 
sions of  section  6696,  Bevised  Statutes,  the  plaintiff  filed  a 
motion  in  said  court  for  additional  security  on  the  appeal 
bond  on  the  ground,  doubtless,  that  the  surety  on  the  under- 
taking was  insufficient,  though  this  does  not  appear  from  the 
petition.  It  was  heard  on  the  motion,  the  evidence  of  the 
surety  being  taken  in  open  court  befoie  Judge  Spiegel. 
Kolb  testified  that  he  was  worth  $4,600  over  and  above  his 
liabilities,  and  offered  five  deeds  for  parcels  of  real  estate  in 
this  county,  duly  recorded  (but  there  is  nothing  averred  to 
show  the  nature  or  character  of  such  deeds),  and  further 
testified  that  he  had  other  real  estate  in  the  county  worth 
more  than  the  amount  of  the  appeal  bond,  and  that  all  of 
his  property  was  owned  by  him  in  fee  simple.  The  petition 
then  states  that  the  court,  without  further  testimony,  refused 
to  accept  or  approve  the  said  appeal  bond,  or  to  accept  or 
approve  Eolb  as  said  surety 

Section  4953,  Bevised  Statutes,  provides  for  the  qualifica- 
tions of  sureties  on  bonds  of  this  character  as  follows:  ''Sure- 
ties must  be  residents  of  this  state,  and  worth  in  the  aggre- 
gate double  the  sum  to  be  secured  beyond  the  amount   of 
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their   debts,  and  have  property  liable  to  ezecation   in   this 
state  equal  to  the  sum  to  be  secured/' 

So  far  as  appears  there  was  no  evidence  whatever  present- 
ed to  the  court  that  the  surety,  Kolb,  was  a  resident  of  this 
state.  It  may  have  been  admitted  that  he  was  not.  If  he 
was  not«  he  should  not  have  been  received  and  the  court 
was  fully  justified  in  holding  that  the  bond  given  was  in- 
suflScient.  It  is  true  that  the  petition  in  this  case  alleged 
that  Eolb  was  then  (at  the  time  it  was  filed)  a  resident  of 
Hamilton  county;  but  he  may  have  become  such  after  the 
hearing  before  the  court.  If  the  foundation  claim  of  the 
relator  is,  as  it  seems  to  be  from  all  the  allegations  of  the 
petition,  that  the  court  was  wrong  in  refusing  at  that  hear- 
ing .to  hold  the  original  bond  sufficient,  it  is  enough  to  say 
that  the  evidence  offered,  according  to  the  allegations  made, 
did  not  show  that  Eolb  was  a  qualified  surety  under  section 
4953. 

But  there  is  another  reason  why  the  petition  does  not  make 
a  good  cause  of  action.  The  court  was  called  upon  to  exer- 
cise a  judicial  discretion  as  to  whether  the  appeal  bond  and 
the  surety  was  sufficient  or  not,  and  having  heard  testimony 
and  exercised  his  judicial  discretion, it  can  not  be  interfered 
with  by  a  writ  of  mandamus.  (Section  6742).  If  he  erred, 
his  order  might  be  reversed  by  proceedings  in  error. 

It  was  claimed  by  counsel  for  the  relator,  that  in  fact  the 
action  of  the  court  complained  of  is  that  after  holding  the 
first  bond  insufficient,  the  court  then  refused  to  accept  Eolb 
as  surety.   We  think  this  does  not  appear  from  the  petition. 

It  is  said  by  counsel,  and  not  disputed,  that  after  hearing 
evidence  on  the  motion  to  require  the  College  to  give  addi- 
tional security,  the  court  granted  the  motion  and  required 
this  to  be  done  in  five  days,  and  that  he  then  asked  the  court 
to  accept  Eolb  as  surety.  But  if  he  did,  he  should  have 
tendered  the  bond  to  the  clerk,  and  made  proper  proof  to 
him  if  required.  But  if  it  was  proper  at  all  to  apply  to  the 
court  to  receive  it,  the  new  bond  should  hafe  been  tendered 
and  proof  offered  to  the  court  as  to  its  sufficiency.  It  is 
conceded  that  this  was  not  done,  and  we  see  no  ground  upon 
which  this  proceeding  can  be  maintained,  and  the  writ  will 
be  refused  at  the  costs  of  the  relator. 

John  C  Rogers^  for  the  Belator. 
Daniel  Wright^  for  Judge  Spiegel. 


APPENDIX. 


K  1900b  *▼  okWL  ••  lAnr.) 

TOL.   20 — 41.      APPICKDIX. 


(Sixth  Oiroait— Lucas  Oo.,  O.,  Olroait  Ooari— Jane  Term,  1900.) 

Kefore  Haynes,  Parker  and  HulU  JJ. 
"'  KEBLIN  BBOTHBBS  CO.  ▼.  THE  CITY  OP  TOLEDO. 


MunieipcU  property-'-Power  ofecuneil  to  sell  gam  plani'-^ 
(1).    Under  see.  1692,  subd.  84,  B.  8.,  which  proyldea  thai  eltlea 
and  villages  shall  have  the  power  ''to  acquire  by  purchase 
or  otherwise  and  to  hold  real  estate  or  any  Interest  therffln* 
and  other  property  for  the  nse  of  the  corporation,   and   to 
S)ll  or  lease  the  same,**  the  oity  of  Toledo  has  the  power 
to  sell  its  natural  Ras  plant. 
ChiuiHrremee  of  Gat  Triuieet  not  weoetsary  to  BcUe-^ 
<2I).    By  see.  10921,  B.  S.«  authority  is  oonferred  upon  the  city 
eoonoil  to  exercise  the  power  oonferred  on  cities  to  sell  its 
real  estate  or  other  property,  by  means  of  an  ordinance  or 
resolution.    This  authority  is  not  limited  by  any  provision 
requiring  the  concurrence  of  any  other  body  In  the  action 
of  council  in  selling  a  gas  plant,  and  therefore  the   concur* 
reoce  of  the  Qas  Trustees  of  Toledo  to  a  sale  of  the  natural 
gas  plant  of  the  city  is  not  required. 
Oouneti*!  poiMr  to  te//  eon  not  be  delegated-^ 
(8).    The  power  to  sell  municipal  property  Is  by  sec.  1092,  B. 
8.,  vested  in  the  city  council  alone,  and    cannot  be  dele* 
gated,  but  must  be  exercised  by  the  council   through  the 
medium  or  Instrumentality  of  ordinances  or  resolutions. 
^^ReeU  EBtaie^*  as  meant  in  municipal  eodo^Charaeter  of  ga$  and 
oU  iea§€»^ 

(4).    The  power  of  council  to  sell  municipal  property  conferred 
by  sec.  1699,  subd.  84,  B.  8.,  is,  so  far  as  real  estate  Is  con- 
cerned, limited  by  sec.  9678a,  B.  8.;  but  what  is  "real  es- 
tate** wiiiiin  the  meaning  of  the  municipal  code  is  defined 
by  sec.  1686,  B.   8.    Under   that  definition  "real   estate** 
covers  rather  more  than  it  would  under  the  general  defini- 
tion of  the  law.    While  this  court  has  held  that  gas  and  oil 
leases,  for  certain  purposes  and  in  certain  aspects,    includ- 
ing the  right  of  the  sheriff  to  sell  upon  execution,  are  to  be 
treated  as  personalty,  it  is  very  doubtful    whether,  within 
the  purview  of  this  section,  such  leases  could   be  regarded 
as  personal  property,  since  they  involve  rights  and   ease- 
ments of  an  in  corporeal  nature. 
8aie  of  real  estate  requires  three  fifths  vote  of  eouneU^ 
<6).    Under  sec.  9678a,  B.  8.,  which  limits  the  power  of  council 
to  sell  muncipial  property  so  far  as  real  estate  is  concerned, 
a  three-fifths  vote  of  the  members  of  council,  and  an  adver- 
tisement for  two  weeks  are  required  In  order  to  sell  real 
estate  of  the  city  or  village. 
Sale  effeoted  onlff  by  ordinance  or  resolution-^Order  to  clerk  to  ad- 
vertise for  bids^Character  of  sueh  order-^ 

<6).    While  under  sec.  1692,  B.  8.,  the  sale  of  muncipal  prop- 
erty by  council  can  only  be  effected  by  ordinance  or  resolu- 
tion, which  can  only  be  passed  after  reading  on  three  diff- 
erent days  unless  this  rule   is   suspended    by   a  two-thirds 
vote  of  council,  a  resolution  of  council    directing  the  clerk 
to  advertise  for  bids,  is  not  required  to   be   reaa   on   three 
different  days.     (Judge  Hull  dissenting.) 
Power  to  selt^Statutory  requirements  to  be  ntriotly  obeerved'-^ 
<?)•    Where  the  sale  of  property  is  to  be  made  by  a  municipal- 
ity, certain  formalities  required  by  statute  must  be  strictly 
and  carefully  observed  In  order  to  Insure  the  validity  of  the 
transaction;  but  It  Is  not  the  province  of  a  court  to  under- 
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take  a  preaerfbe  anr  new  or  additfooal  formalities  thai 
those  required  by  tne  statates  even  ihoagh  the  court  may 
be  of  the  ooinion  that  other  requirements  and  other  ateps 

f       would  be  advisable. 

'.   Hequir^ment  that  reMlutian  mu»t  be  read  ihre0  timet  only  applie* 

ahUe  to  reMOlutitmn  neceauary  under  statute'' 

(8K    a  resolution,  although  of  a  yeneral  or  permanent   n^tare, 
to  eome  wiihin  the  purview  of  seo.  '694.  R.  Sm   must  b^   k 

i  ••  neoessary  reiinlution  a  resolution  required  by  statute.  If 
the  same  thing  can  be  accomplished  by  a  mere  motion,  and 

I       the  oounoiL  without  necessity  therefor,  sdopts  the  form  of 

J  a  resolution— an  unnecessary  formality-  it  does  rot  follow 
that  the  eouiiciitlierrby  commits  Itself  to  a  coume   which 

i       would  require  of  it  still  farther  formalities  sppropriate  to  a 
resolution,  but  not  required  in  the  case  of  motion. 
Ainie— 

49).  A  resolution  to  come  within  the  purview  of  seo.  1INM..  Fk 
8.,  must  not  only  be  or  provide  for  a  n**oessary  step  toward 

•  .     the  accomplishment  of  the  ultimate  object,  but  it  must    be 
.  a  step  that  cannot  be  tali  en  otht^rwise  than  by  resolution. 
Order  of  eonncU  to  ehrk  to  advertue  for  Mdit^Not  of  eharaeter  ol 

UgiBlatUm-^ 

(M).    An  order  merely  directing  tbe  clerk  to  advertise  for  ^Idp 
for  the  sale  of  munici|ial  property  is  not  of  tbe  character  of 
legislation. 
No  preoedtal  onKfiaiice  re^ired^ 

tllK    A  pr«*cedent  ordinance  is  not  required  by  sec.  i082-84«  R« 
Am  In  order  to  make  a  valid  sale  of  municipal  property   by 
ooancil. 
Xefinn  of  cevaei/  in  form  of  re9ol»tiom  amounting  to  ordinonee-^ 

|1S).  To  accomplish  a  sale  In  pursuance  of  sees.  1688  d4  and 
S67Sa,  R.  8  ,  sn  ordinance  must  be  parsed  and  published. 
Held,  hy  a  majority  of  the  court,  that  legislation  by  coon- 
ell,  although  denominated  a  "rei«o]utlon*\acceptlng  the  bid 
and  directing  that  the  price  sh«ll  be  received  and  that  the 
proper  conveyances  shall  be  made,  etc.,  amounts  to  an  or- 
dinance, and  is  sufficient  for  the  purpose.  .     . 

■   Diatinction  between  rtvflutinn  ond  ordtnanee  -  Form  not  estenltol— 

418).  There  Is  no  law  In  Ohio  prescribing  the  f«irm  of  resolo* 
tions  or  ordinances  pasi^ed  by  council,  and  the  form  adopt* 
ed  in  municipal  legislation  Is  therefore  a  matter  of  no  cou- 
aequenoe:  but  If  a  leglalatlve  act  should  be  and  In  substance 
Is  an  ordinance,  and  all  the  rules  prescribed  for  the  adop^ 
tion  or  passage  and  publication  of  ordinances  in  ord«*r.  ta 
have  them  take  eflfect  have  t>een  observed  and  complied 
with,  it  takes  effect  as  an  ordinance,  and  vice  versa  aa  to 
a  resolution. 

.    Bid  with  condition  not  contained  in  advertinement  rot'd^ 

<]4).    A  hid  containing  conditions  not  embraced  in  the  advar- 
tisement  for  bids,  can  not  be  considered. 
Bid  construed'^ 

•<16).  Where  in  the  sale  by  a  city  of  a  natural  gas  plant  loratf^ 
partly  within  and  partly  outside  of  the  city,  a  bidder  oners 
a  price  for  the  part  outride  of  the  city%  and  furth^^r  a  piioe 

-J  tor  thepart  within  the  city«  and  th^o.a  price  for  th.e  en'ire 
plant  within  and  outside  of  the  city  combined,  concluding 
with  a  condition  that  satisfactory   legislation   should   be 
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pafified  by  anqnoll  for  the  oonlinuittion  by  the  bidder  «|) 
furnifihinff  irae  to  oonsQiners  in  the  eity.  there  are  tlire« 
dintinot  hidfi,  and  the  ooiiciudinff  eondition  only  refers  t^ 
the  laHt  offer  for  the  plant  wlthiD  and  oateide  of  ibe  oit^' 
eombined. 

(Ml.  tn  fiach  oafie«  while  the  third  bid  with  the  eondition. 
anneied  would  he  foid,  the  other  twu  bidn,  for  the  part  o.iii»; 
Hide  and  within  the  city  reepeotively,  being  independent  at, 
Ihe  third  hid.  woald  not  be  affected  by  theinvelidity  of  tb^^ 
third. 
O^tra^t  hff  fi^ncU  mwtt  go  into  o  emiiim  during  Ufy  of  eommcil^^, 

(17).  (n  view  of  a^c.  1*^91,  R.  8.,  providing  that  a  city  oourcll 
^'flhail  not  enter  into  any  contraot  which  ie  not  to  so  into 
fnU  op**ration  durins:  thin  term  for  which  all  menibAr<«  of 
Cttflh  coiint^il  are  elected,'*  a  condition  contained  In  an  ao*; 
eepted  bid  for  the  parchase  of  a  niiMiral  gan  plant,  that;  tha. 
bidder  iihall  have  tlie  riirht  to  operate  Ihe  plant  and  to  Am 
a  eatUfaetory  price  of  Kan,  eannot  be  waivfid  by  the  bidder.; 
•A  ae  to  validate  a  sale,  aft^r  the  expiration  of  the  ternia  t^ 
office  of  eome  of  the  raemberc  of  the  council  which  acceplh 
ed  the  bid.  , 

^hieie  of  eorftorate  po¥*er^  What  mukt  appear-^ 

(18 n    There  ran^t  h^  a  clear  abuee  of  corporate  power  upon  th% 
part  of  a  legMlative  body  to  authorize  a  court  to  interfere* 
The  admmletraeion  of  the  affaire  of  the  city  is  by  the    law 
entrusted  to  the  nouncil  and   officers   of   the   city,  tnd  th# 
•ouncil  In  matters  of  this  kind  is  invested  with  a  wide  dls.- 
ore* ion.  and  so  long  an  it  keeps   within   its  powere.  Its  mv^, 
thority  is  supreme  and  not  subject  to  the  supervision   oe, 
Interference  of  the  courts.    Toautboriie  a  court  to  interfere 
upon  the  m«>re  ground  that  thn  price  Is  not  sufficient,    tha< 
price  should  he  so  much  lecu  than   would   probably   he  nl>- 
tained  hv  again  offering  the  property,  that  It  might  be  saiil 
by  all  men  of  fair  Jui«ment  that  the  acceptance  of  the  biA 
was  a  reckless  and  improvident  act. 
(For  decision  in  same  case  in  common  pleas,  by  Pugslev,  J.^ 
8N.  P.,  68.) 


Appeal  from  the  Court  of  Common  Pleas  of  Lucas  county, 

PARKER.  J. 

B'lth  this  ease  and  that  entitled  Toledo  v.  Toledo,  come  i0l<^ 
thta  court  by  appeal  from  the  court  of  common  pleas.  wh*r% 
tbey  were  begun.  The  evidence  was  submitted  to  this  court  iar 
both  esses  at  the  same  time,  to  be  considered  In  either  case  of 
both  eases,  so  far  as  competent  and  applicable  to  the  issues; 
bolh  were  argned  tos ether,  and  therefore  they  will  both  ba 
aonaidered  and  decided  at  the  same  time. 

Theae  cases  involve  the  general  question  of  the  validity  of 
an  alleged  ssle  by  the  city  to  the  Kerlln  Brothers  Company  e| 
a  natural  aras  plant,  the  property  of  the  city,  consisting  of  a 
laain  pipe  line,  sbont  forty-four  and  one-half  miles  long,  eic* 
lending  fr^m  the  citv  into  and  through  Wood  county,  and  inta 
Hanooek  county;  about  seven  and  one-half  miles  of  lines  o| 
pipe  cennecting  said  msin  line  with  gas  wells  in  ssid  eonntiev 
wall  of  said  nnain  and  connecting  lines  being  burled  beneath 
Ibe  aarface;  certain  gas  leases  in  said  ooaoties,  covering  aboal 
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two  thoatand  acres;  fcrtj-seTen  gas  wells  aod  the  eqafpment 
thereof;  three  pumping  stations,  located  on  small  pareels  of 
land  owned  hy  the  city  and  eonsistlng  of  bnildlngs  equipped 
with  boilers,  engines  «nd  i>un]ps  to  force  gas  from  said  wells 
through  said  lines  to  the  city;  and  a  telephone  line  about  forty- 
four  miles  In  length;  all  of  the  property  above  mentioned  lying 
outside  of  the  elty:  and  consisting  also  of  the  following  de> 
scribed  property  within  the  city:  something  over  ninety  miles 
of  pipe  extending  along  and  burled  beneath  the  streets  of  the 
eity  and  submerged  beneath  the  river  within  the  city,  used  in 
•oDTeying  gas  to  the  inhabitants  thereof  for  heat  and  light: 
also  pipe  and  other  supplies  on  hsnd  not  in  use,  and  tools  and 
oin<^e  furniture. 

The  first  ease  Is  an  action  of  replevin  Drought  by  the  Kerlln 
Brothers  Company,  a  corporation,  against  the  cltjr  of  Toledo 
alone,  to  recover  possession  of  all  the  pipe  in  the  lines  outside 
of  the  city  and  in  the  wells  outside  of  the  city,  and  some  other 
property,  the  plaintiff  claiming  that  It  is  entitled  to  possession 
as  owner  thereof.  The  cHy,  through  its  attorney,  who  appears 
to  be  the  city  solicitor— and  I  make  that  remark  for  the  reasin 
that  the  answer  does  not  disclose  t^at  the  attorney  is  the  eity 
solicitor— files  an  answer  and  cross-petition  reciting  all  the 
steps  taken  by  the  Kerlln  Brothers  Company  and  the  city  in 
the  matter  of  the  alleged  ssle,  pointing  out  certain  alleged  ir- 
regularities which  it  contends  vitiated  the  proceedings,  and 
also  alleging  that  said  attempted  sale  was  for  a  price  so  far 
below  the  real  value  of  said  property,  and  was  so  ill-sdvlsed, 
in  view  of  the  louses  likely  to  result  lo  the  city,  that  the  traos- 
aotion  amounted  to  abuse  of  corporate  power  on  the  part  of  the 
council  acting  in  the  premises  for  the  cl*y,  within  the  purview 
of  section  1777,  Revised  Statutes,  and  that  therefore  the  alleged 
•ale  wa^  null  and  void. 

This  pleading  closes  with  a  prayer  that  the  plaintiff  may  be 
enjoined  from  taking  possession  of  the  property  and  from  Cak* 
ins  any  farther  steps  in  the  premises  In  pursuance  of  the 
transactions  repeoting  said  pipe  line  theretofore  carried  on  and 
yet  pending  between  plaintiff  and  the  city  council.  The  ques- 
tion  whether  tb^  city  solicitor  prosecutes  this  cross- pet  it  ion 
under  section  1777,  Revised  Statutes,  has  been  discussed  by 
counsel,  but  we  do  not  deem  it  necessary  to  pass  upon  the 
question,  snd  therefore  shall  not  do  so.  We  hold  that  the  an- 
swer presents  an  is^ue  as  to  ownership  and  right  of  possession 
of  this  property,  and  that  the  Issues  made  by  this  cross-peti* 
lion  and  the  reply  thereto  are  brought  into  this  court  by  the 
Appeal. 

The  other  case  is  a  suit  brought  by  the  city  solicitor  In  the 
name  of  the  city,  under  section  1777,  Revised  Statutes,  against 
the  city,  all  the  members  of  the  council  and  the  mayor  and 
clerk  thereof  and  the  Kerlln  Brothers  Company;  and  in  the 
petition— which  was  filed  on  the  same  day  that  the  cross-peti- 
tion in  the  other  case  wan  filed— Is  set  forth  substantially  tho 
same  facts  as  are  averred  In  said  cross-petition,  and  the  same 
conclusions  as  to  the  illefrality,  irretrularity  and  invalidity  of 
the  action  taken  by  the  city  council  on  the  one  hand  and'  the 
Kerlln  Brothers  Company  on  the  other  to  effect  the  alleged 
sal 9  of  the  gas  plant:  and  the  prayer  thereof  Is  for  an  injuno- 
tion  against  any  farther  action  by  the  mayor  or  clerk   of  the 
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city  or  Bald  the  Kerlin  Brothere  Oompanj  toward  the  aeoom-* 
plUhinent  of  the  atiempted  sale  of  said  property  within  the 
elty  aod  the  real  entate  oatslde  of  the  olty,  or  the  givinft  or 
taklQflf  of  potseaslon  of  any  of  said  property  within  the  elty. 
Of  said  real  estate  oatslde  of  the  olty,  in  porsuance  thereof. 

Issaes  were  Joined  by  answer  and  reply.  It  will  be  seen  that 
the  two  oases  coyer  all  the  property,  each  coverlnpr  a  part 
thereof.  Though  the  pleadings  are  yolaminons,  covering  fnily 
the  history  of  these  transactions,  the  only  controverted  fact  is 
that  respeotinfl:  the  valae  of  the  property  In  question.  I  will 
state  briefly  the  history  of  the  transactions  respecting  this 
alleged  sale. 

Some  time  In  Joly  or  Angast,  1899,  a  resolntlon  was  adopted 
by  the  common  counell  aathorlzing  ttie  city  clerk  to  advertise 
the  property  for  sale,  and  invite  bids.  Some  time  in  Angost 
bld^  were  received;  the  bid  of  one  BIek  for  all  of  the  property 
inside  and  oatslde  the  city  was  $266,0n0;  the  bid  of  the  Nortb- 
western  Ohio  Nataral  Gas  Oompaoy  for  the  same  property  was 
$3K,U)0.  The  Kerlin  Brothers  Company  for  the  propierty  oat- 
side  of  the  city  bid  $88,000.  While  the  question  of  the  closing 
of  the  contract  to  the  highest  bidder  was  under  consideration 
before  the  council,  Samuel  M.  Jones,  the  mayor  of  the  city, 
made  an  offer  to  the  city  of  $900,000  for  the  property,  ineluding 
franchises  bimilar  to  those  involved  in  the  so-called  frsnchise 
ordlnanoe  in  this  case  which  the  ooancil  undertook  to  pass  for 
the  Kerlin  Brothers  Company.  These  bids,  as  well  as  the  offer 
of  Mr.  Jones,  were  r elected,  and  on  November  18,  1899,  a  reso- 
lution was  adopted  directing  the  clerk  to  again  advertise  for 
bids.  The  resolution  was  offered  on  Oetober  9,  but  after  some 
▼ici^sltudefi,  in'fluding  its  being  vetoed  by  the  mayor,  waa 
finally  adopted  November  18.    It  reads  as  follows: 

"Resolved  by  the  common  counoil  of  Toledo,  that  the  city 
el<)rk  be  instructed  to  advertise  for  bids  for  the  sale  of  that 
part  of  the  city  of  Toledo  natural  gas  plant  lying  outside  the 
city  of  Toledo.  Bids  will  be  received  separstely  on  that  part 
lylnfl:  within  the  city  and  jthat  part  outside  the  city.'* 

'V^his  resolution  was  read  on  hut  one  day  by  the  board  of 
aldermen,  and  was  passed  without  suspension  of  the  rule  rc- 

aniring  a  reading  or  certain  ordinances  and  resolutions  on  three 
ifferent  days;  and  the  same  course  was  pursued  when  it  was 
afterwards  passed  by  the  board  of  councilmen,  by  a  vote  of 
twenty- four  y#as  to  two  noes,  over  the  veto  of  the  mayor.  In 
piirsuanoe  of  that  resolution  the  olty  olcrk  published  In  the 
Toifido  Dally  Commercial,  a  newspaper  of  preneral  olroulation 
in  the  city  of  Toledo,  for  two  we^ks,  the  following  notice: 

"Notice. 
"Proposals  for  the  sale  of  the  city  gas  plant. 
''Sealed  proposals  will  be  received  at  the  office  of  the  city 
clerk  of  the  city  of  Toledo,  by  the  undersigned,  up  to  twcWe 
o'clock  (standard  time)  M.  of  Monday  the  fourth  day  of  De- 
cember, 1899.  for  the  purchase  of  the  separate  parts  of  the  city 
natural  gas  plant,  as  nerelnafter- mentioned,  together  with  all 
its  a(>purienances,  including  all  pipes,  and  cooncotlons  laid  in 
the  city  of  Toledo,  Ohio,  pipe  lines  and  connections  elsewhere, 
toirether  with  all  wellfi,  rights  in  wells,  tubing,  and  machinery, 
appliances,  tools,  materials,  lands,  leases,  and  leasehold  inter- 
eats  now  owned  and  held  by  said  city  in   connection  with    its 
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natural  frai  pInDt,  with  the  rigrht  to  lay  down,  maintain  and 
operite  in  the  fitrfetP,  alleyn  and  public  places  of  naid  city, 
gt^H  pipes  and  tlieir  connertions,  f«'r  the  purpose  of  pnpplyinf^ 
natarsl  end  inannfaotiired  gas  to  consun^ers  in  said  city.  Tha 
purchaser  to  assume  all  ohlifrations  pertatningtosnch  property 
and  leases  from  and  in(*liidin(r  the  day  of  purchase. 

^'Separate  bids  will  be  reci-iTed  for  the  pari  of  the  natural 
gas  plant  lying  within  the  city  limits,  and  lor  that  part  of  the 
natural  gas  plant  lying  oatslde  the  city. 

**Iotending  bidders  can  obtain  a  description  of  all  said  prop- 
arty  owned  or  controlled  by  the  city  of  Toledo,  by  calling  upon 
the  undersigned. 

'''Kaoh  bidder  must  deposit  with  his  bid  a  certified  check 
drawn  on  s««me  Toledo  hank,  in  the  sum  of  $15,000.  payable  to 
ttie  order  of  said  city,  and  which  «uni  shall  become  forfeited 
to  said  eity  in  tlie  event  that  said  bidder  refosei*  to  enter  into 
a  contract  In  accordance  with  his  hid  wl'hin  ten  days  aftet  the 
game  lias  been  accepted,  and  the  proper  resolution  passed  by 
the  city  council  couTeying  said  pr«»p«irty  to  said  bidder.  Ti>a. 
elty  reserves  the  right  to  reject  all  nids  which  may  be  offered. 

**Ry  order  of  the  common  council. 

••William  O.  Hoist.  City  Clerk.'' 

In  pursuance  to  said  notice,  two  bids  were  filed  before  nooa 
of  December  4,  1899,  as  follows; 

••Toledo  Ohio,  Decemtier  4,  1899. 

**To  the  Honorable  Common  Council  of  the  t  ity  of  Toledo 
- '•Qentlemen:  In  response  to  your  published  invitntion  for 
bids,  a  oopy  of  which  is  heieto  attached,  the  und««rsigned  will 
pay  for  all  that  part  of  the  property  of  said  city  of  Toledo  las 
advertised),  owned,  used  or  connected  with  the  city  ratnral 
gas  plant,  as  described  in  said  advertisement  and  lying  outstde 
of  the  city,  the  sum  of  one  hundred  and  two  ihoupsnd  and 
Ofl-lOO  ($102,000.00)  dollars,  and  will  pay  for  that  property  of  tha 
■aid  city  of  Toledo,  owned  (as  advertised),  usfd  or  connected 
with  the  city  natural  gas  plant,  as  described  in  ssiJ  advertise- 
ment.  and  lying  within  the  city,  thp  jium  of  on^  hundred  and 
twenty-six  thousand  and  iiO-lOO'  ($120,000.00)  dollars. 

••Or  will  pay  for  the  whole  of  the  said  city  natural  gas  plant 
and  all  parts  and  parcels  (hereof,  whether  lying  within  or  ont- 
Bfde  said  city,  and  as  descrlher:  in  said  advertisement,  and 
shown  by  the  description  in  said  advertisement,  the  sum  of 
two  hundred  and  twenty-eight  thousand  and  00-100  ($22K, 000.00) 
dollars. 

••Thiti  bid  is  made  npon  the  following  express  conditions: 

••That  the  city  of  Toledo,  Ohio,  if  the  undersigned  so  electa 
will  grant  tb»«m  by  ordinance  satisfactory  to  them,  the  riorht  to 
eootinue  to  operate  said  city  natural  gas  plant,  and  to  take  np 
the  same  And  to  lay  down  and  n  sin  tain  gas  pipes  and  thetr 
oonneotion^,  and  all  necessary  appliances  to  enable  them  to 
continue  the  supplying  of  sas  to  con'«umers  in  said  city,  in  tha 
same  manner  as  Is  now  done  and  proposed  to  he  done   by    tha 

?)r«>sent  operation  of  said    plant.     Also   fixing,  sat fsfao tor j   to 
h^m,  the  price  they  may  charge  to  consumers  for  gas. 
••Tlie  undersigned  to  assume  only  such  obligations   as   arise 
from  and  after  the  date  of  pnrnhaae,  but  not  to  be  liable  for  any 
obliirationa  that  have  or  mav  accrue  or  arise  before  said   data. 
''Tha  amounts  bid,  to  be  paid  in  oaae  of  tba  aooeptanea  of 
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ftMfl  bid,  or  any  part   thernnf,    withfn   twf»Dty   days  after  tha 
^AfiaiEe  and  legal  pi>blioation  of  the  neoeitsary  ordlnanees  and 
rendu t ions  conveying  Mid   property   to   the   underaiffn^d,  end- 
firantinir  to  them  the  right   to  furnish  gas,  fixing  prices,  etc., 
ahoye  ref<»rred  to. 

**A  cerfiflel  obeoic  en  the  National  Bank  of  Commeree  o|< 
Toledo,  Ohio,  in  the  sum  of  fifteen  thousand  ($15  000.00)  dol- 
lars, payable  to  the  order  of  said  eitv  depositi»d  herewith. 

*' Respectfully  submitted, 

"Th9  Kerlin  Bros.  Oo* 
"By  B.  M.  Kerlin. 

••8i»oretsry." 

Tliere  was  also  another  bid,  which  I  will   not  take  time   to 
vead.  by  Charles  D.  Hanok,  of  $116,000,  for  the  property   inside 
the  city,  ai*d  of  $90,000  for  the  property  outside  the   city,  and 
for  the  entire  property,  $206.000  00;  and  tliat  was  also  aecom«' 
patiied  l^y  a  eertifled  check  'or  $16,000.00. 

On  December  11«  180(1,  a  resolution  was  introduced  in  tha 
b«»ard  of  councilman  r^adins^  as  follows: 

** Resolution  accepting  the  bid  of  the  Kerlin  Bros.  Company 
for  iras  plant  lyins  outside  of  city  of  Toledo 

''Resolved  by  the  common  cnunoil  of  the  city  of  Toledo, - 
Ohio,  that  the  pripopal  of  the  Kerlin  Bros.  Company,  for  tha: 
paruhade  of  all  that  p^rtof  the  property  (as  advertised), owned, 
need  or  connected  with  the  city  natural  gas  plant,  lying  out* 
aid«4  the  city  of  Toledo,  with  its  appurtenances,  including  all 
mains,  pipes,  gas  and  oil  wells,  gas  and  oil  leases,  meters^' 
materials,  machinery  lands  and  Appliances,  appertaining  or 
belonging  to  said  plant  or  used  in  connection  therewith,  at  tha 
price  of  $MAO0O.O0.  be,  and  the  same  is  her«>l)y  accepted,  and 
op<m  the  psynient  of  the  purchase  money,  the  mayor  and  city 
olerk  are  hereby  anthorispd  and  directed  to  execute  and  dellv. 
er  to  the  said  the  Kerlin  Bros.  Company,  proper  deeds  and 
oonveyances  of  all  of  said  pioperty.** 

That  resolution  was  duly  psssed,  and,  after  being  vetoed  by 
the  msyor,  was  again  passed  by  a  two-thirds  vote  of  the  conn<' 
oil,  as  provided  by  law,  and  was  duly  published  as  required  l>y 
statute  in  the  case  of  ore  i nances,  on  February  16  and  16,  1900. 

At  the  same  date  that  this  resolution  was  introduced,  aooth- 
a?,  id«ntioal  in  fi>rm,  with  respect  to  the  inside  property,  wsa 
introduced,  and  that  was  pssspd  in  the  same  way,  but  I  thli  k' 
perhaps  a  few  days  later;  at  all  events,  it  was  duly  passed  and 
published. 

On  February  26,  inoo,  there  were  introduced  in  the  board  of 
aldermen  of  said  city,  two  ordinances:  one,  which  has  been 
oalled  in  argument  tne  **  Pranchise  Orfilnnnce,'*  providing  that 
the  Kerlin  Bros.  Oompanv  or  assigns  should  have  the  right  ta 
opnrate  this  gas  plant  under  certain  restrictions  and  aocordlnff 
to  certain  regulations  pr<»viried  in  the  ordinance.  That  ordi- 
nance was  passed  March  6,  1000.  The  other  onllnance  was  ona 
flzlng  the  tnaximutn  rste  at  which  tne  company  mlvht  sf  II  gss« 
if  t^i^y  <honUi  operate  the  plant;  and  that  has  b^en  described 
in  tha  aPiKuments  as  the  **B^te  Ordinance**.  That  was  also 
pas<«pd  Mar^h  6  1900.  Upon  beinur  presented  to  the  mayor  for 
nis  approval,  both  of  these  or«i  I  nances  were  vetoed.  There- 
after, and  dnilng  the  life  of  this  council,  the  rate  ordinance 
was* again  brought  oj;i  for  passage  and  defeated;  that  is  to  aay 
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it  failed  to  receive  the  neoeesary  votes  to  pass  it  over  the  veto 
of  the  mayor.  The  franchise  ordinance  was  passed  hv  the 
necessary  Tote,  hut  not  In  time  to  permit  of  its  being  pablisbed 
and  taking  effect  within  the  life  of  that  council,  the  terms  of 
certain  members  expiring  before  there  could  be  doe  publiea* 
thin  of  the  ordioance.  No  ordinance  has  ever  been  adoptod  by 
the  common  council  of  the  city  of  Toledo  fixing  the  price  that 
said  the  Kerlin  Br<»s.  Company  might  charge  In  the  ssid  elty 
of  Toledo  for  gas.  After  the  final  passage  of  the  above  resolu* 
tion  purporting  to  accept  the  bid  of  the  Rerlin  Bros.  Uompaoy 
for  tne  outside  pimnt,  and  before  the  introduction  or  passsge  of 
the  ordinances  above  referred  to— that  is,  the  rate  and  fran- 
ehise  ordinances— the  Kerlin  Bros.  Company  filed  with  the 
common  conocil  of  Toledo,  Ohio,  a  written  acceptance  of  the 
same  as  to  the  part  of  the  plant  lying  outside  of  the  city  of 
Toledo, and  therein  tlgnified  its  wllllngDess  and  readiness  to  pay, 
and  tendered  to  said  city  the  anoont  called  for  In  said  re^olutioa. 
namely,  the  sum  of  $102,000.00.  Most  of  these  facts  I  havo  stated 
from  the  agreed  statement  of  facts  submitted  to  us  bj  coaniieL 

A  written  acoeptanoe  of  the  resolutions,  both  as  to  the  parts 
of  the  plant  lying  within  and  those  lying  outside  of  the  dtv, 
signifying  its  readiness  and  willingness  to  pay  to  the  city  the 
amount  called  for  in  said  resolutions,  was  filed  by  the  Kerlin 
Bros.  Company  with  the  council,  and  paying -in  urdi>rs  were 
demanded,  which  were  refused  by  the  city  auditor.  This  was 
before  either  the  rate  ordinance  or  the  franchise  ordinance  had 
been  introduced. 

On  March  0,  which  was  after  both  these  ordinances  bad 
passed  both  the  boards  of  council  and  were  In  the  hands  of  the 
mayor,  the  Kerlin  Bros.  Company  laid  a  written  communica- 
tion before  the  common  council,  to-wit: 

*' Toledo,  Ohio,  March  0,  1900. 
"To  the  Honorable  Common  Council  of  the  City  of  Toledo, Ohio* 

*' Gentlemen:  The  undersigned,  the  Kerlin  Bros.  Company* 
of  Toledo,  Ohio,  hereby  gi«re  you  notice  that  they  have  accept- 
ed and  do  hereby  accept  the  terms  and  conditions  of  certain 
legislation,  passed  by  yuur  honorable  body  on  the  15th  day  of 
January,  1000,  nelling  to  them  all  that  part  of  the  property  of 
the  city  of  Tolelo,  owned,  used  or  connected  with  the  city 
natural  gas  plant,  lying  outside  of  the  city  of  Toledo,  with  its 
appurtenanoea.  including  all  mains,  pipes,  gras  and  oil  wells, 
gas  and  oil  leases,  meters,  materials,  machinery,  lands  and 
appliances  appertaining  or  belonging  to  said  plant  or  used  in 
eonneotion  tlierewith  as  described  in  said  legislation. 

"We  hereby  waiving  any  con'iitions  in  our  hid,  expressed  or 
Implied,  as  to  the  sal 9  of  the  property  above  described,  which 
may  require  the  granting  to  us  of  a  franchise  to  sell  gas  in  the 
city  of  Toledo,  and  fixing  the  price  thereof. 

"Very  respectfully, 

"Th<«  Kerlin  Bros.  Company, 
"By  B.  G.  Kerlin,  President.*' 

And  on  the  next  day,  March  10,  the  company  paid  into  the 
elty  treasury  the  snm  of  $102,000.00,  and  took  from  the  treas- 
■rer  the  following  receipt: 

"City  Treasurers  Office. 
"Toledo,  Ohio,  March  10,  1900. 

''Received  from  the  Kerlin  Bros.  Company  to  be  placed  to  tbe 
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eivdit  of  ^he  sink  log  fond,  one  hundred  aod  two  tbooeand  and 
00-100  doUan  <|108,000.00)  for  parebaae  of  gas  plant  (oateide). 

"Joe.  Ii.  Yoet,  Treaeoier. 
"F.  8.  Hodgnan,  Deputy.'* 

On  April  5,  the  oommon  eoanoil  passed  tbis  resolaUon: 

''BesolTod  bv  ibe  common  eonneil  of  Toledo,  tbat  the  eoni> 
msn  ooaneil  of  loledo,  baling  by  proper  legislation,  sold  to  the 
Kerlin  Bros.  Company,  all  tbat  part  of  the  nalnral  gas  plant 
of  said  olty  outside  of  said  eity,  de^eribed  in  said  legislation^ 
at  and  for  tbe  snm  of  one  hundred  and  two  thousand  dollars. 
And  said  the  Kerlin  Bros.  Companjr  having  paia  into  the 
treasury  of  said  city,  said  snm  of  |102,0o0,  and  tbe  same 
haring  l>een  aceepted  by  ssid  eity«  and  said  tbe  Kerlin  Brua. 
Company  being  now  the  owner  of  said  deserilMd  property*  and 
the  said  eity  is  inenrring  great  damages,  therefore^  tne  natural 
gas  trusteee  of  the  city  of  Toledo  are  hereby  authorised  and 
directed  to  surrender  and  deliyer  possession  of  all  cf  said  prop* 
ertj.  ineloding  all  real  estate  included  therein,  to  said  tLo 
Kerlin  Bros.  Company. 

"And  the  city  clerk  is  directed  to  send  a  copy  of  this  resolu- 
tion to  ssid  natural  gas  trustees  at  once  upon  its  passage. 

"Adopted  Aprils,  1900. 

Attest: 

"William  O.  Hoist,  City  Clerk.*' 

Said  money  is  still  in  the  possession  of  said  city. 

On  March  10,  1900,  the  Keilin  Bros.  Company  addressed  and 
sent  to  the  mayor,  the  Hun.  8.  M.  Jones,  a  letter  upon  the  sul>- 
Jeci,  reciting  what  bed  been  done  in  the  matter  of  paying  in 
the  money,  etc.,  and  demanded  of  him  that  be  exeeute  and 
deliver  to  the  company  a  deed  of  conveyance  of  said  property, 
as  provided  in  said  legislation. 

On  April  18,  1900.  which  was  after  the  expiration  of  the  terms 
of  msny  of  the  members  of  the  council  under  which  this  effort 
to  sell  was  iuaognrated,  the  Kerlin  Bros.  Company  filed  with 
tbe  clerk  the  same  waiver  of  all  condltiuns  with  respeet  to 
franchise  or  rate  ordinances,  in  so  far  as  the  same  mignt  per- 
tain to  tbe  inside  property,  and  agreed  to  psy  $126,000  therefor 
without  regard  to  snon  legislation.  The  exaot  facts  as  to  the 
expiration  of  the  terms  of  ceitain  members  of  the  council  and 
certain  other  pertinent  facts  are  set  forth  In  this  agreed  state- 
ment as  follows: 

**The  term  of  office  of  eight  members  of  the  board  of  alder- 
men, who  were  in  office  on  March  28,  1900,  expired  on  April  9^ 
1900,  on  which  said  last  mentioned  date  their  i^ncceseors  in 
office  duly  qnalifled  and  a  new  board  of  aldermen  of  the  com- 
mon council  of  the  uity  of  Toledo,  was  then  duly  organised  by 
the  election  of  a  president  and  vice-preside*  t.  That  the  term 
of  office  to  which  they  had  been  elected,  of  fifteen  memtiers  of 
the  board  of  cooncilmen  of  the  common  council  of  tbe  city  of 
Toledo,  wl.o  wnre  in  office  on  April  II,  1900,  expired  on  said 
last  mentioned  date,  and  their  renpeotlve  successors  in  office 
then  duly  qualified  as  members  of  the  board  of  cooncilmen  of 
said  city  of  Toledo,  and  thereafter,  and  on  April  11,  1900.  the 
new  board  of  cooncilmen  of  paid  city  organised  by  the  tfiectioa 
of  a  president  and  viee-prcBident. 

"Ko  proceedings  have  been  taken  or  attempted  to  be  taken 
by  the  common  council,  or  any  board  of  officers  of  tbe  city  of 
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Toledo,  In  relittinii  to  the  iftle  or  dUposal  of  any  part  of  the 
natural  gae  plant, or  (if  any  of  ihe  prooAriy  in  qoestion  in  these 
oasHg,  except  ae  herein  abtive  set  forth. 

'*  Neither  the  mayor  or  the  oity  oieric  of  Toledo,  has  executed 
and  deli vf- red  fo  the  said  oompany,  any  deed  or  other  oonToj- 
anoes  of  any  of  said  »ra«  plant  property,  iir  of  any  ol  the  prop- 
erty in  queft'ion  as  aforesaid  that  the  natural  sras  trustees  of 
the  oity  of  Toledo  have  never  consented  to  or  taken  any  atepa 
towards  the  sale  of  any  of  said  property. 

*'The  ounlmon  oouncili  of  the  city  of  Toledo  has  never  adopt*, 
ed  any  prenerai  ordlnsnoe   providing   for   the   exercise   of   the 

Enwer  conferred  on  the  ssid  eity  of  Toledo,  hy  xeetion  IMtt, 
evised  Statutes  for  the  sale  of  the  property  in  question,  or 
liny  other  property  if  the  eity  of  Toledo.  No  vote  of  the  elee- 
tors  of  Toledo  has  ever  l>een  had  authorising  the  tale  of  tba 
property;  or  any  part  thereof.** 

Then  follows  In  the  agreed  stat«>inent  of  facts  a  eohedule  of 
the  property  which  I  have  descrihed  in  general  terms. 

1  will  proceed  to  discuss  briefly  certain  of  the  quesliona  la 
the  ease  whicti  aifect  the  validity  of  this  alleged  sale,  taking 
up  the  objections  urged  on  belialf  of  the  city,  and,  if  the  tai« 
payers  are  represented  bore. on  behalf  of  the  taxpayers  of  the  oity. 

1.  First,  it  is  InRisted  that  the  city  has  no  power  to  aell  tKis 
property  at  all.  The  statute  providing  foi  the  eittablisbment, 
erection  and  operation  of  this  plant,  is  found  in  ^  O.  L.  7«  and 
niere  have  been  some  snbsequHnt  amendments.  1  believe. 

In  Thompson  v.  Nemever,m<«yor,  fiO  Ohio  St..  4Hg,  where  tba 
anoreme  court  had  under  considerstlon  a  similar  statnte  alferi* 
lAflr  the  city  of  PIndlav  and  in  which  case  was  presented  for 
d«)termlnation  the  question  whether  the  city  of  Findlay  had 
power  to  sell  its  natural  gas  plant  it  was  held  and  decided  by 
(hat  court  thai  under  s«>otion  1(192  subdivision  84,  Revised 
Statutes,  a  city  or  village  has  power  to  sell  its  gas  plant.  Aa 
I  shall  have  occasion  to  refer  to  this  section  several  times  ia 
the  course  of  this  opinion,  I  will  now  read  the  part  referred  to. 

**fn  sdilition  to  the  powers  speclflnally  granted  io  this  title» 
and  subject  to  the  exceptions  and  ilroltatiims  in  other  parts  of 
it,  cities  and  villages  shall  have  the  general  powers  enumer* 
ated  in  this  section,  and  the  council  may  provide  by  ordinanoa 
for  the  exercise  and  enforcement  of  the  same.** 

Then  fdlow  paragraphs  wh*ch  are  numbered  from  one  ap  ta 
forty  in  which  are  set  forth  the  subjects  respecting  which  the 
touncil  mav  provide  for  the  exercise  of  this  power;  and  among 
Ihem  paragraph  84.  the  one  referred  to  by  the  supreme  conri 
In  the  case  T  have  cited   and  reading: 

''To  acquire,  by  purchase,  or  htherwise,  and  to  hold  real  ea« 
late,  or  any  interest  tnereln,  and  other  property  for  the  oae  of 
lh«»  corporation,  and  to  sell  or  lease  the  same.  * 

Without  stopping  to  point  out  the  difference  between  the  ad 
then  nnder  consideration  by  tiis  supreme  court  respecting  the' 
gas  plant  of  the  city  of  Findlay  aod  the  law  resnecting  tba 
aatnral  aas  plant  of  the  city  of  Toledo,  we  simpiv  say  that  wa 
And  no  msterisl  differenc*  between  th^  t^o  acts  touching  tba 
author* tr  to  sell.  Something  more  may  be  said  upon  that  aali* 
Ject  farther  along. 

2.  The  second  question  raised  Is  as  to  what  otBeers  or  hody 
may  make  the  sale;  it  being  contended  on  behalf  of  tba  Kerl^tf 
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Brothers  Company  that  the  power  is  lodged  with  the  eommon 
eounell;  and  it  being  contended  on  behalf  of  the  eUy— or  at 
l«4ast  on  behalf  of  the  gas  trusteep,  whu  are  reprenented  here 
by  couosdI  though  they  are  not  parties  to  either  action,  that  If 
the  city  has  power  to  sell  at  all,  the  sale  must  be  made  by  the 
gas  trustees,  or  by  the  concurrent  action  of  the  gas  trusteea 
and  the  common  council. 

'  By  section  1ftU2.  paragraph  84,  Revised  Btstutes,  authority  ife 
conferred  npon  oitles  to  si-11.  and  authority  is  conferred  up<»li 
the  oommoti  council  i;o  provide  for  the  exercise  of  this  powcn 
The  making  of  a  sale  of  any  kind  involves  a  contract  of  salSb 
The  power  to  contract  Is,  by  section  Id^,  Revisfd  BtstuteSi 
placed  ill  the  council,  and  it  is  therein  provided  that  thia 
power  shall  t>e  exercised  through  the  medium  of  an  ordinance 
or  resolution;  and  therefore  we  conclude  that  section  1»>9SI» 
paragraph  H4,  Bevined  Htatutes,  wherein  it  Is  provided  that  fhe 
eouncll  may  provide  for  the  exercise  of  said  power,  fairly  eon« 
St  ued  or  paraphrased,  means  that  th)  council  may  exercise 
thle  power  of  sale  through  the  medium  or  instrumentality  off 
an  ordluanoe;  and  we  bold  that  the  trustees  need  not  ooneu^ 
in  this  action.  lio  provision  is  found  limiting  the  authority 
of  the  eouneil  in  the  premises,  or  providing  that  the  eoiicur- 
renee  of  the  tru^te^s  shull  be  required.  It  is  provided  in  see^ 
lion  Wb^  Bevined  Statutes,  with  respect  to  the  sale  of  soho4»l 
property,  or  waterworks,  or  hospitals,  infirmaries,  etc.,  that 
the  trustees  having  charge  of  those  different  properties  and 
works  shall  concur;  that  is  to  say,  that  their  eonourrence  ift 
the  action  of  the  council  shall  be  required  la  order  to  effectu- 
ate a  sale  of  sueh  properties;  but  we  find  no  such  proTisloii 
vrirh  respect  to  nature!  gas  trustees;  and  we  think  that  the 
fact  that  this  provision  Is  found  with  respect  to  these  other 
properties  and  tH>ards  and  not  with  respect  to  the  natural  gsa 
lni<<tees,  affords  a  very  potent  argument  In  support  of  the  con« 
teat  Ion  that  the  concurrence  of  the  gas  trustees  is  not  required. 

Muoh  has  been  said  al>out  the  inexpediency  and  Injustice  of 
the  proTlsion  whicn  permits  the  council  to  take  this  particular 
property  in  charge  and  S)ll  it  and  thereby  deprive  the  city 
thereof— taking  It  away  from  the  trustees  to  whom  the  proper- 
ty snd  its  management  have  been  entrusted,  and  by  the  same 
act  in  effect  depriving  the  trustees  of  their  offices  and  the 
emoluments  thereof,  without  their  being  consulted  In  the 
matter  at  all;  but  with  that  qnestlon  we  apprehend  we  have  no 
business;  that  is  a  question  of  legislative  policy, and  the  legis- 
lature having  so  provided— whether  wisely  or  unwisely  we  will 
not  pretend  to  say    to  the  law  as  we  find  It  we  must  give  effects 

Section  2401  d.  Revised  Rtatutes,  paRsed  subsequently  to  the 
original  ststute  on  the  subject,  has  been  ealled  to  our  attentioo 
in  this  connection.  That  section  provides.  '*That  when  any 
ottv  of  the  third  grade  of  the  first  class,**  which  described 
Toledo,  "in  this  statt9  Is,  or  hereafter  may  be  lawfully  engaged 
in  the  production  and  sale  of  natural  gas,  and  whilst  so  en* 
gaged  produces  or  procures  any  petroleum  or  rock  oil,  or  landi 
or  leaves  oonvalning  such  oil,  the  natural  gas  trnstees  of  such 
oity  are  hereby  autLorlsed  to  operate  or  sell  suph  wells,  lands 
or  leases  as  they  may  deem  best.** 

.  And  it  further  provideass  to  the  fiispositfon  to  be  made  of 
the  fands  arisinff  from  sueh  sale.  This  is  perhsps  worthy  of 
some  coDsideration  as  Indijatlng  at  least  the  Jegislature*s  oplil<L 
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Ion  of  the  power  of  the  trastees  In  the  premisee.  If  the  legle- 
latare  bad  tnouglit  that  the  trustees  had  general  power  to  sell, 
of  course,  this  section  would  not  have  been  adopted.  This 
action  on  the  part  of  the  legislature  amounts  to  a  legislative 
eonstructiop  of  the  laws  in  force  to  the  effect  that  they  con- 
ferred upon  the  trustees  no  power  to  nell.  Thompson  ▼.  Mayor, 
etc.,  snpra,  in  our  iudgment  fairly  decides  that  In  that  case  al 
least— and  we  conclude  that  If  It  Is  so  in  that  case  it  is  so  In 
this— the  power  Is  vested  In  the  council  alone,  becaoss  the  de- 
cision Is  to  the  effect  that  the  power  of  sale  is  found  under 
section  1689,  subdivision  84;  and  these  powers  cannot  be  dele- 
gated, but  must  be  exercised  b.v  the  council  tiirongh  the  medi- 
um or  Instrumentality  of  ordinances  or  resolutions. 

8.  The  third  uuestlon  arinea,  as  to  how  and  under  wbat  atat- 
ales  this  authority  to  sell  must  be  exercised. 

We  have  already  indicated  that  this  must  b%  done  under  section 
1093,  psragraph  81;  but,  with  respect  to  real  estate,  the  authority 
of  tbe  council  under  that  section  is  limited  by  section  2678a* 

As  to  what  ls'*reai  estate**  within  the  meaning  of  the  monlo> 
Ipai  code,  some  light  is  given  by  section  1586,  Revieed  Statutes, 
and  I  read  the  part  tliereof  defining  real  estate,  to-wit: 

"In  the  Interpietation  of  this  title,  unless  the  context  shows 
that  another  sense  was  intended  •  •  «  'property*  includes 
real,  personal  and  mixed  estates  and  Interents;  and  Mand*  and 
*real  estate*  include  rifthts  and  easements  of  an  Incorporeal 
nature,  but  this  enumeration  shall  not  be  construed  to  require 
a  strict  construction  of  any  other  words  in  this  title.** 

8o  thst  perhsps,  uoder  thst  defloition, within  the  municipal  code, 
*'real  estate*'  coters  rsther  more  thsn  it  would  uoder  tbe  general 
deflnitioo  of  the  law.  We  have  held  that  gas  sod  oil  lessee,  for  cer- 
tain purposes  snd  io  certoio  aspects,  iocludiiig  tbe  right  of  the  sheriflP 
to  sell  upoo  execution,  are  to  be  treated  as  personalty.  It  is  very 
doubtful  whether,  within  tbe  purview  of  this  section, such  lessee  could 
be  regsrded  as  personal  property,  since  thej  iovolve  rights  and  eass 
ments  ^as  this  cojrt  has  held)  of  so  incorporeal  nature. 

Now  comiog  to  aectioo  2073a,  Revised  Statutes,  which,  as  I  hsve 
ssid,  in  our  opinioo  limits  sect  loo  1692.  parsgrapb  34,  in  so  far  as 
*'resl  estste  is  cooceroed,  that  provides  "That  tbe  couocil  of  any  city 
or  village,  which  has  not  a  board  of  improvements, or  bosrd  of  public 
works",  raod  that  includes  this  city)  "shall  have  power,  ihre^ 
fifths  of  all  the  members  elected  thereto  voting  therefor,  to  offer  for 
sale  or  leaae  any  real  estate  and  appurteoances  belonging  to  such  city 
or  village,  and  place  the  proceeda  arising  therefrom  to  tbe  credit  of 
such  fund  or  fnnds  ss  to  said  council  may  seem  proper ;  provided 
that  icvitation  of  written  bids  for  such  sale  or  leaae  shall  be  first 
published  for  two  weeks  in  some  newspaper  of  general  circulation  in 
such  city  or  village,  and  the  sale  or  leaae  shall  be  awarded  to  the 
bigbeat  and  best  bidder,  but  all  bids  may  be  rejected  and  said  coun- 
cil may  at  any  time  within  twenty  days  after  opening  such  bids 
award  the  sal"  or  lease  privstely  to.any  person  st  s  price  not  lees 
than  the  highest  bid  received ;  or  such  leaae  or  sale  after  aimilar  no- 
tice may  be  made  by  public  auction;  and  provided  further,  that  ssid 
council  may  until  such  invitation  and  award  or  auction,  lease  any  of 
said  property  from  month  to  month  upon  such  terms  as  they  ehoossb 
without  sdvertisement  so  ss  to  produce  revenue." 

So  it  will  be  seen  thai  in  order  to  ssll  real  estste  a  three-fifths 
vote  of  tbe  members  of  the  council  and  an  advertisemaat  for  two 
weeks  are  rsq ulred. 
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/  With  respect  to  a  t^art  of  this  yropetty  at  Yeast,  ft  fs  clear 
that  the  proceedlQgs  must  be  dnder  sdotian.  ^191,6^  ReTised 
'Statu  tee. 

^  A  question  ts  tallied'  as  to  the  vaHdity  of  the  preHmffnary 
Jf  gUJatlon  which  was  adopted  by  the  eonncll  direetinf]^  the 
e)erk  to  advertise  for  bids.  As  I  have  stated,  this  resolutioa 
was  passed  without  a  suspension  of  the  rules  requiring  a  read^ 
luK  on  three  different  days,  as  provided  by  section  )69l.  Re- 
vised Statutes,  with  respect  to  resolutions  and  ordinaQces  of 
a  gi'neral  or  permanent  nature. 

It  is  Qoi  t  mded  on  behalf  of  the  city  that  this  Is  a  resolution 
of  that  nature^  and  that  therefore,  such  reading  or  suspension 
of  the  rules  was  required. 

On  behalf  of  the  kerlln  Brothers  Company,  it  is  insisted  thai 
ft  is  not  a  rofaotntlon  of  that  character.  This  is  an  important 
.question  In  the  n»se.  We  are  of  the  opinion  that  if  it  in  a  rt-sob- 
lutloD  of  a  tretieral  or  permanent  nature,  and  is  a  resolution 
required  to  be  adopted  as  one  of  the  necessary  preliminary 
steps  for  the  sale  of  this  plant,  the  subsequent  proceedings 
laok  the  necessary  foundation  or  basis  to  make  them  legal  and 
to  ipake  the  sale  valid.  But  the  majority  of  the  oonrt  are  of 
the  opinion  that  thla  is  not  such  a  resolution  as  is  required  by 
section  10(^.  to  be  read  on  three  different  days. 

It  will  be  observed  tbat  this  rest  lution  is  sinrply  an  order  or 
dlrectloo  to  the  city  clerk  to  aivertise  for  bido;  In  other  words 
ii  put  an  advertisement  in  a  paper,  as  required  by  section 
287Ba,  Revised  Statutes,  to  advise  all  persons  interested  in  ^ 
sale  of  this  property  that  bids  will  be  received  by  the  common 
qounoil.     Tn  the  advertisement  based  upon  this  rei^olutlon  it  is 

frovided  that  all  bids  may  be  rejected  by  the  council,  so  that 
h«»  highest  bidder  under  this  advertisement  or  invitation  does 
jaot  acquire  any  right  as  against  the  city  to  have  the  property 
awarded  to  him  upon  his  paying  the  amount  of  bis  bid.  The 
atatute  eontains  the  same  provision.  Tiierefore  this  resolutioo 
or  action  is  not  binding  upon  the  city. 

We  do  not  undertake  to  say  that  the  subject  matter  to  which 
this  legislation  pertains  is  not  of  a  general  or  permanent  na- 
ture; we  think  ft  U,  notwithstanding  the  transitory  and  elu- 
sive and  somewhat  risappointi ng  character  of  natural  gas,  but 
we  do  not  regard  that  as  decisive  of  the  question.  Maniff  st)y 
the  value  or  importance  of  the  property  or  interests  involved 
oan  have  no  influence  upon  thelpgal  question  now  nnder  con- 
■ideratfon«  The  statute  makes  no  dlRtlDetion  based  on  value 
or  quaotlty  of  property  Involved.  If  such  a  resefutlon  respect^ 
ing  the  sale  of  a  pipe  line  or  other  property  worth  a  million  or 
more  dollars  must  be  passed  with  tne  formalities  required  by 
section  1694.  Revised  Statutes,  It  follows  that  if  the  property 
lo  be  sold  were  worth  but  a  tnfltng  amount,  the  same  formality 
inust  be  observed,  so  that  no  force  can  be  added  to  the  argu» 
ment  that  such  formality  was  required  In  this  case  by  the 
atatement  that  the  property  involved  is  very  valuable.  And  if 
the  proposition  that  the  resolution  is  of  a  permanent  nature  is 
)|>ased  upon  the  fact  that  the  ultimate  object,  i.  e.,  a  sale  and 
permanent  transference  of  title,  has  In  it  the  element  of  per- 
inrmanoe-  the  same  can  he  said,  with  equal  truth  and  force  of 
a.sale.of  a  worn-out  shovel  or  pick,  or  other  article  of  smaH 
vaJlue,  Boiely  on  the  ground  that  this  property  ia  of  a  perma- 
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.nent  character,  without  respect  to  its  Talae  as   we   hold    that 
tbn  subjent  matter  of  the  legislation  whs  of  a  permanent  nature* 

It  is  said  by  the  supreme  court  In  Campbell  v.  Cincinnaii,  49 
phii*  St..  469.  with  respect  to  the  or(Mnanc«-s  there  under  con- 
sideration: "The  subject  matter  of  the  ordinances  was  of  a 
permanent  nature— the  same  test  we  would  apply  fn  making 
the  cl^aracter  of  a  lav  as  general  or  local,  to  'fepend  on  the 
character  of  its  Buhjeot  matter/*  But  it  will  be  seen  that  In 
that  case,  as  well  as  in  every  other  case,  so  far  as  our  search 
has  ioformed  us,  in  which  it  has  been  held  that  an  ordinance 
or  resolution  under  connideration  was  governed  by  flection  1694, 
Kevise^i  Statutes,  as  io  the  mode  of  passage,  such  ordinance  or 
resolution  was  required  an  a  step,  art  a  prerequisite,  as  a  con- 
dition pri^cedent  in  the  carrying  out  of  the  object  in  view,  and 
it  was  also  required  that  such  step  should  be  taken  by  resolu- 
tion or  ordinance,  and  not  otherwise. 

Another  case  which  has  been  cited  is  Elyria  Gas  &  Water 
Go.  ▼»  kSlvria,  67  Ohio  St.,  874.  In  that  case  It  was  held  that  a 
•  resolution  providing  for  the  takint^  of  a  vole  of  the  citixena  to 
determine  whetiier  or  not  bonds  should  be  issued,  was  a  reso- 
lution of  a  general  and  p^^rmanent  nature  within  the  meaning 
of  section  1694,  Revised  Statutes,  and  the  court  puts  the  deci- 
sion upm  the  ground  that  tlie  adoption  of  such  resolution  is  a 
step  to  he  taken  In  the  accomplishment  of  the  ultimate  pur- 
pose. But  it  will  be  observed  that  in  that  cane  also,  the  stat- 
ute expressly  requires  that  such  a  step  shall  not  only  be  taken, 
but  shall  be  by  resolution;  section  2837  providing  that: 
"Whenever  the  trustees  of  any  township  or  namlet^  or  the 
council  of  any  municipal  corporation  shall  by  resolution  de« 
Clare  it  neoeaqary  to  issue  and  sell  the  bonds  of  esuoli  township, 
hamlet  or  municipal  corporation,**  etc.,  then  they  may  proceed 
to  the  other  steps  pointed  out. 

In  Upington  v.  Oviatt,  24  Ohio  St.,  232.  the  r^solntion  was 
required.  That  was  a  proceeding  to  condemn  property,  and  a 
res«»lution  setting  forth  the  necessity  of  condemning  the  prop- 
erty was  required  bv  the  statute.  It  was  held  that  the  resolu- 
tion was  not  required  to  be  read  or  passed  by  the  formalities 
required  by  section  1691,  Revised  Statutes,  because  it  was  a 
resolution  declaratory  of  the  existence  of  a  fact,  and  declara- 
tory of  a  purpose,  and  was  not  of  the  nature  of  legislation  pro- 
viding for  future  action. 

Ordinarily,  all  that  is  required  to  effect  a  sale  of  property  is 
ao  offer  by  the  purchaser  and  acceptance  by  the  seller,  or  an 
oflPer  by  the  seller  and  acceptance  by  the  purchaser,  followed 
by  payment  or  delivery.  Those  are  the  esnentlal  things  to  ao- 
ooinoUsh  a  sale.  Where  the  sale  is  to  be  made  by  a  munici- 
pality, certain  formalitie<«  are  required —it  mu«t  be  done  in  a 
certain  way,  and  these  rules  which  are  prescribed,  and  these 
formalities  whieh  are  required,  we  think  must  be  strictly  and 
carefully  observed  In  order  to  Insure  the  validity  of  the  trans- 
action; but  we  do  not  understand  that  it  Is  the  province  of  a 
court  to  undertake  to  prescribe  any  new  or  additional  formal- 
ities—to  reouire  any  other  htens  or  formalities  th^n  those  re- 
quired by  the  statutes,  even  though  the  court  may  be  of  the 
opioion  that  other  requirements  and  other  steps  would  be  ad- 
visable. 

The  majority  for  the  court  are  of  the  opinion  that  a  resold- 
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tfon,  althoagb  of  a  general  or  permanent  natare,  to  ooine  with* 
in  the  parview  of  section  1694,  Bevlsed  Statutes,  must  be  a 
necessary  resolution-^a  resolufton  required.  If  the  same  thing 
ean  be  accomplished  by  a  mere  motion,  and  the  council  with- 
out necessity  therefor  adopts  the  form  of  a  resolution — an  un- 
necessary formality^it  does  not  folio  vr  that  the  council  thereby 
commits  itself  to  a  course  which  would  require  of  it  still 
farther  formalities  appropriate  to  resolutions  but  not  required 
in  the  case  of  motions;  we  are  of  the  opinion  that  this  direction 
or  order  to  the  clerk  is  not  of  the  character  of  legislation. 
But,  assuming  that  it  is  legislation,  the  statute  provides,  in 
section  1665,  that  the  legislative  acts  of  the  council  may  be 
accomplished  bv  ordinance,  resolution  or  order.  Now,  suppose 
this  order,  or  direction  to  the  city  clerk  to  advertise  for  bids, 
should  be  regarded  as  rising  to  the  dignity  of  legislation,  why 
may  it  not  be  accomplished  by  an  order?  And  if  by  an  order, 
what  law  is  there  requiring  that  such  order  shall  be  passed 
with  the  formalities  required  in  section  1694?  None  that  we 
know  of.  As  we  have  already  said,  the  observance  of  unnec- 
essary formalities  does  not  require  of  the  council  that  it  shall 
thereafter  proceed  consistently,  and  therefore  that  it  must 
follow  to*  the  end  the  path  unnecessarily  entered  upon.  Sup- 
pose th^  council  had  adopted  an  ordinance  directing  the  clerk 
to  advertise  for  bids— a  tiling  which  we  conceive  to  be  alto- 
gether unnecessary— would  it  follow  that  that  ordinance  in* 
volving  merely  an  order  or  direction  to  the  clerk  to  advertise 
for  bids,  coula  not  take  effect  until  it  had  been  published,  as 
required  of  ordinances  of  a  general  or  permanent  nature?  We 
think  not.  We  think  that  whether  it  is  called  an  order,  resolu- 
tion or  ordinance,  it  amounts  simply  to  a  direction  to  the 
clerk  which  might  as  well  be  accomplished  by  a  mere  motion. 

Our  conclusion  upon  this  matter  then  is,  that  the  resolution, 
to  come  within  the  purview  of  section  1694,  Bevised  Statutes, 
must  not  only  be  or  provide  for  a  necessary  step  toward  the 
accomplishment  of  the  ultimate  object,  but  it  must  be  a  step 
that  cannot  be  taken  otherwise  than  by  resolution. 

6.  The  next  question  that  we  encounter  is  whether  a  preced- 
ent ordinance  is  required  by  section  1692-34,  Bevised  Statutes, 
in  order  to  make  a  valid  sale  of  property— that  section  reading 
that  the  council  may  provide  by  ordinance  for  the  exercise  of 
powers.  Must  the  council  in  some  way  provide  for  the  exer- 
cise of  the  power  before  the  power  is  exercised?  We  hold  that  a 
fair  reading  of  that  provision  is  that  the  council. may  exercise 
tlie  power  through  the  instrumentality  of  an  ordinance. 

6.  We  are  of  the  opinion  that  to  accomplish  a  sale  in  pursu- 
ance of  sections  1608-34  and  2678a,  Bevised  Statutes,  an  ordi- 
nance must  be  passed  and  published.  The  question,  therefore, 
meets  us,  whether  this  legislation  which  is  denominated  a 
"resolution**  accepting  the  bid  of  the  Kerlin  Brothers  Com- 
pany for  the  gas  plant  and  directing  that  the  price  shall  be  re- 
ceived and  that  tne  proper  conveyances  shall  be  made,  etc.,  is 
an  ordinance,  and  sufficient  for  the  purpose.  And  upon  this 
question  the  court  is  not  unanimous,  but  a  majority  of  the 
court  is  of  the  opinion  that  that  is  to  all  intents  and  purposes^ 
an  "ordinance.*' 
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In  Blanohard  v.  Biasell,  11  Ohio  St.,  99,  lomething  Is  said 
by  Judge  Scott  in  the  way  of  undertaking  to  dlRtingni§h  be- 
tween an  "ordinance*'  and  a  "resolution.'^  It  was  held  in 
that  case  that  the  signature  of  a  presiding  officer— the  mayor, 
I  believe— was  not  necessary  to  the  validity  of  the  ordinanoe; 
and  at  page  103,  this  is  said: 

"Besides,  we  are  not  aware  of  any  provision  of  the  statute 
which  requires  a  town  council  to  levy  taxes  solely  by  ordi- 
nanoe. Such  an  act,  by  whatever  name  it  may  be  called,  is 
properly  in  the  nature  of  a  resolution.  It  is  of  a  temporary 
character,  and  prescribes  no  permanent  rule  of  government. 
And  though  clothed  in  the  forms  of  an  ordinance.  It  may  well 
have  the  effect  of  a  resolution  without  the  signature  of  the 
presiding  officer.'' 

In  other  words,  it  was  not  to  be  condemned  because  it  was 
called  an  ordinacne  instead  of  a  resolution.  And  we  think  the 
same  rule  applies  where  the  instrument  is  in  effect  an  ordi- 
nance, but  is  denominated  a  resolution.  I  have  referred  to 
this  for  the  purpose  of  calling  attention  to  the  attempt  of  the 
learned  Judsro  to  distinguish  between  an  ordinance  and  a  reso- 
lution. While  the  features  indicated  may,  in  a  general  way, 
be  regarded  as  forming  a  very  good  basis  for  a  general  rule- 
yet  when  you  attempt  to  apply  such  rule  to  ordinances  and 
resolutions  provided  for  by  our  statutes,  It  does  not  cover  the 
subject.  You  cannot  say  that  every  legislative  act  that  is 
denominated  an  ordinance,  under  our  statutes,  prescribes  a 
permanent  rule  of  government. 

Th9  statute  expressly  provides  that  a  contract  may  be  en- 
tered into  by  ordinance.  Now,  would  any  one  pretend  to  say 
that  such  an  ordinance  which  is  a  contract  after  it  is  passed— 
prescribes  any  rule  of  conduct  or  any  permanent  rule  of  gov- 
ernment? It  simply  accomplishes  the  object  in  view— the 
making  of  the  contract.  In  a  contract  of  sale  or  pnrohatfe,  for 
instance,  the  whole  transaction  is  closed  up  by  the  ordinance. 
It  is,  in  that  sense,  of  a  temporarv  onaracter,  although  the 
results  may  be  permanent,  but  it  does  not  prescribe  any  rale 
of  conduct  for  ttie  people.  And  so  with  an  assessment  ordi- 
nance. It  is  required  by  the  statute  that  upon  certain  Im- 
grovements  an  assessment  against  the  property  shall  be  made 
y  ordinance,  which  shall  describe  the  property  and  shall  set 
out  ttie  amount  that  shall  be  laid  as  an  assessment  upon  each 
part.  Of  course, it  cannot  be  said  with  respect  to  such  an  ordi- 
nance that  it  prescribes  a  permanent  rule  of  conduct  for  any- 
body. In  that  respect  it  is  In  the  nature  of  a  resolution,  ac- 
cording to  the  general  rule  laid  down  by  Judge  Scott.  Taxes 
must  be  levied  by  ordinance,  and  it  cannot  be  said  that  an  or- 
dinance levying  taxes— prescribing  the  rate  for  the  year — la  an 
ordinance  prescribing  a  permanent  rule  of  government;  it  also 
comes  within  Judge  Scott's  definition  of  a  "resolution,"  ainoe 
it  is  legislation  of  a  temporary  character.  This  confusion  or 
uncertainty  exists  not  only  In  Ohio, but  elsewhere.  There  may 
be,  and  I  believe  there  are,  states  in  which  it  is  prescribed  by 
statute  that  an  ordinance  shaU  have  certain  formalities  which 
shall  distinguish  it  as  an  ordinance,  as  "Be  it  ordained",  etc., 
and  that  a  resolution  shall  have  certain  formal  parts,  as  "Be 
it  resolved",  etc.,  but  we  have  no  such  distinctions.  The 
oonstitntion  of  the  state  provides  for  the  formal  parts  of  a  stat- 
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ate;  so  that  we  may  determine   whether   certain   legislation 
may  be  regarded  as  statutory,  perhaps,  by  the  presenoe  or  ab- 
sence of  the  words,  "Be  it  enacted'*,  etc.,  but  we  have  no  law 
prescribing  the  forms  of  resolutions   or  ordinances.    I    think 
the  generiil  weight  of  authority  is  to  the  e£Fect  that  the   form 
adopted  in  municipal  legislation  is  a  matter  of  no  consequence, 
but  that  if  a  legislntiye  act  should  be  and  in   substance  is   an 
ordinance,  and  all  the  rules   prescribed    for   the   adoption    or 
passage  and  publication  pf  ordinances  in  order  to  have   them 
tatce  efiect  have  been  observed   and   complied   with,    it  shall 
take  effect  as  an  ordinance,  and  vice  versa  as  to  a  resolution. 
I  want  to  call  attention  to  a  few  cases  on  the  subject: 
85  Penn.  St.,  231.     I  read  a  paragraph  from  page  286: 
"The  next  objection,  that  the  order  for  opening  was  by  joint 
resolution,  and  not  by  ordinance,  seems  to  be   disposed   of    by 
uniform  legislative  usage  in  the  city  government  and  by  a  fair 
analogy  to  the  constitutional  practice  of  the   state  legislature. 
Both  Joint    resolutions   and   ordinances   are   passed    by    both 
councils,  and  approved  by  the  mayor;  and  by  the  17th  and  18th 
sections  of  the  act  of  Hth  March,  1789,    the  laws,    ordinances, 
regulations  and  constitutions  of  the   city   must   be   published 
and  recorded;  and  by  the  41th  sectiotr  of  the  consolidation  act, 
the  laws  and  ordinances  of  the  city  must  be  published  for   the 
information  of  the  citizens.    It  is  a  leffislative  act,  a  law,  and 
it  matters  not  whether  it  be  called  a  joint  resolution  or  an  ordi- 
nance.*' 

I  call  attention  to  Eepner  v.  Commonwealth,  40  Penn.  St., 
180,  but  will  not  take  time  to  go  into  the  case  farther  than  to 
read  some  short  paragraphs,  indicating  the  opinion  of  the 
court  upon  the  general  subject.  Chief  Justice  Lowrie,  In 
announcing  the  opinion,  undertakes  to  distinguish  between 
resolutions,  ordinances,  regulations,  by  laws,  etc.,  and  says,  at 
page  129,  180: 

Certainly  there  is  some  distinction  between  these  words  in 
ordinary  usage.  Regulation  is  the  most  general  of  them,  mean* 
ing  any  rule  tor  the  ordering  of  affairs,  public  or  private;  and 
It  thus  becomes  the  generic  term  from  which  all  the  others 
are  defined,  specified  or  differentiated.  Ordinance  is  the  next 
moB  general  term,  inoludinx  all  forms  of  regulation  by  civil 
authority,  even  acts  of  parliament.  With  us  its  meaning  is 
nsually  confined  to  corporation  regulations.  Ordinances  are  all 
sorts  of  rules  and  by-laws  of  municipal  corporations.  Ordi- 
nary usage  shows  this,  and  it  may  be  found  illustrated  in 
Will  cook  on  Corporations,  78. 

"Besolution  is  only  a  less  solemn  or  less  usual  form  of  an 
ordinaiioe.  It  is  an  ordinance  still,  if  it  is  anything  intended 
to  regulate  any  of  the  affairs  of  the  corporation.  If  the  word 
"ordinances'*  in  the  act  of  assembly,  does  not  include  such 
resolutions,  the  law  that  requires  ordinances  to  be  submitted 
to  the  mayor  for  his  approval,  is  of  no  force  at  all,  because  it 
allows  its  substantial  purpuse  to  be  defeated,  by  giving  to  or- 
dinances the  form  of  resolutions. 

*'  What  we  have  ssid  cannot,  of  course,  apply  to  rules  of 
council  properly  so  called,  for  these  are  mere  rules  of  practice 
of  the  council  itself  in  its  deliberations,  passed  by  virtue  of  an 
authority  inherent  in  all  associated  functionaries,  and  implied 
when  not  expressly  granted;  and  establishing  the  forms  under 


620  APPENDIX.  Vol.  20,  C.C: 

Eerlin  Brotheri  Co.  t.  The  Oity  of  ToUdo. 

whioh  they  act  in  the  prooeBs  of  pasBing  ordinances.  They^are 
not  ordinances,  but  rates  for  pasBing  ordinanoes. 

"Ordinance,  then,  is  the  generic  term  for  acts  of  coanoil 
affecting  the  affairs  of  the  corporation;  and  we  can  make  no 
distinstlon  between  them  founded  on  the  difference  of  degree 
in  which  they  affect  those  affairs.  Such  a  distinction  would 
necessarily  be  so  indefinite  as  to  give  rise  to  great  difficulties  in 
practice,  and  involve  the  danger  of  frequent  resorts  to  the 
courts  to  settle  disputed  (^[nestions,  and  or  frequent  legal  eon- 
troversieB  upon  the  validity  of  acts  of  councils,  even  after  they 
may  have  been  carried  into  effect.'* 

First  Municipality  v.  Cutting,  4  La.,  385. 

"It  is  ijo  objection  to  the  validity  of  an  ordinance  of  one  of 
the  municipalities  of  New  Orleans,  containing  a  prohibition 
and  attaching  a  penalty  to  its  violation,  that  it  purports  by  its 
terms  to  be  a  resolution." 

Authorities  to  the  same  effect  may  bA  found  in  1  Dillon  on 
Municipal  Corporations,  888;  45  N.  J.,  279  and  40  Wis.,  204,  are 
to  the  same  effect,  and  we  find  no  authority  holding  a  contrary 
doctrine.  There  are  cases  where  it  is  held  that  matters  to  be 
accomplished  by  ordinance  cannot  be  accomplished  by  resolu- 
tion, but  in  all  such  cases,  so  far  as  we  observe,  the  resolutiooB 
in  question  were  not  passed  and  published  with  the  formaliticB 
required  of  an  ordinance,  and  that  fact  is  emphasized  by  the 
court. 

In  the  case  at  bar  each  resolution  accepting  a  bid  contains 
every  essential  provision  of  contract  of  sale:  i.  e.,  the  provi- 
sions that  the  offer  is  accented;  that  the  purchase  money  shall 
be  received  and  covered  into  certain  funds,  and  that  a 
certain  conveyance  shall  be  made. 

Whether  this  is  real  or  personal  property,  thongh  much  de» 
bated,  it  is  not  necessary  to  decide,  since  we  hold  that  the 
requirements  as  to  real  estate  have  been  complied  witb^  and 
that  is  sufficient  to  cover  personalty  as  well  as  real  property. 

7.  Another  question  is  whether  the  conditions  in  this  bia  in- 
validated the  sale?  It  will  be  observed  that  the  notice  of  «ale 
sets  forth  that  in  addition  to  accepting  bids  for  the  property, 
bids  will  be  received  that  will  cover  tne  "right  to  lay  down, 
maintain  and  operate  in  the  streets,  alleys  and  public  places  of 
said  oity,  gas  pipes  and  their  connections,  for  the  purpose  of 
supplying  natural  and  manufactured  gas  to  consumers  in  said 
city,*'  etc.  The  bid  of  the  Kerlin  Brothers  Company  contains 
an  offer  to  pay  $102,000  for  the  property  outside  the  city,  and  an- 
other offer  to  pay  $126,000  for  the  property  inside  the  oity,  and 
still  another  distinct  offer  to  pay  $228,000  for  the  property  inside 
and  outside  the  city;  and  following  that,  it  rends  ''this  bid  is 
made  upon  the  following  ezpresB  conditions,'*  and  then  follows 
what  I  have  read  therefrom  as  to  the  right  to  continue  to  oper- 
ate the  plant,  the  fixing  of  a  satisfactory  rate  for  gas,  eto.  Al- 
though In  one  sense  this  proposal  submitted  by  the  Kerlin 
Brothers  Company  is  a  single  bid,  yet  when  we  come  to  dis- 
tinguish between  the  different  parts,  there  are  in  fact  three 
bids  submitted.  We  are  of  the  opinion  that  a  fair  oonstraotion 
of  the  proposal  is  that  the  provibion  as  to  conditions  applicB 
to  the  last  bid  only,  the  bid  for  both  the  inside  and  outside 
parts;  that  it  does  not  apply  to  the  bid  for  the  inside  part  alone, 
nor  to  the  bid  for  the  outside  part  alone,  and  we   think   that  Is 
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made  more  elear  by  the  provision  that  they  shall  have  "the 
light  to  continae  to  operate  said  city  natural  gas  plant,  and  to 
take  up  the  same.'*  Said  natural  gas  plant  was  composed  of 
propertv  inside  the  oity  as  well  as  outside  tho  city.  No  part  of 
it  ooald  be  fairly  described  as  "said  natural  gas  plant/'  bat 
these  words  describe  the  whole. 

Again,  they  are  to  have  the  right  to  "maintain  gas  pipes  and 
their  connections,  and  all  necessary  appliances  to  enable  tbem 
to  eontinne  the  supplying  of  gas*'  (and  the  only  gas  they  can 
eontinue  to  supply  Is  natural  gas)  "to  consumers  in  said  clty« 
in  the  same  manner  as  is  now  done  and  proposed  to  be  done 
by  the  present  operation  of  said  plant."  They  are  to  have  the 
right  to  continue  to  supply  gas  in  the  same  manner  as  Is  now 
done;  and  that  was  clone  throngb  the  old  pipe  line  in  the 
field  and  through  Hancock  and  Wood  counties  and  to  and 
within  the  city  of  Toledo.  So  we  are  agreed  that  these  condi- 
tions do  not  apply  to  and  do  not  invalidate  the  bid  as  to  tha 
oatside  property  alone. 

That  is  the  construction  that  we  would  put  upon  this  eon- 
tract,  that  is  to  say,  upon  this  olfer  and  its  acceptance;  but  it 
evidently  is  not  the  construction  that  has  been  put  upon  it  by 
the  council  and  by  the  Kerlin  Brothers  Company  with  respect 
to  the  Inside  part.  It  may  not  have  been  the  construction  thai 
they  put  upon  it  with  respect  to  the  outside  plant,  but  that  is 
not  material,  because  during  the  life  of  the  council  in  which 
the  proceeding^  were  inaugurated,  all  of  the  conditions  with 
respect  to  the  outside  plant  were  waived.  The  money  was 
paid  in,  was  accepted,  and  the  council  directed  that  the  prop- 
erty should  be  delivered.  With  respect  to  the  inside  property, 
however,  the  case  is  different.  The  Kerlln  Brocers  Company 
and  the  council  treated  the  conditions  as  applying  to  the  in- 
side part  of  the  property  until  after  the  life  of  the  council  had 
expired.  It  Is  a  familiar  rule  of  construction  of  contracts  that 
the  court  will  be  aided  by  and  in  many  instances  will  follow 
the  construction  adopted  by  the  parties  themselves  as  indicated 
by  their  conduct.  In  view  <it  the  construction  put  upon  this 
proposal  by  the  Kerlin  Brothers  Company  and  by  the  city— in 
view  of  the  fact  that  Kerlin  Brothers  A  Company  did  not  until 
after  the  legal  death  of  this  council,  undertake  to  waive  any 
of  the  conditions  as  to  the  inside  plant,  but  were  undertaking 
to  have  the  franchise  and  the  rate  ordinances  passed  as  a  part 
of  that  which  they  had  no  right  to  insist  upon,  we  hold  that 
the  bid  and  the  acceptance  thereof  shoula  as  between  said 
parties  receive  that  construction,  and  that  therefore  the  ac- 
ceptance, so  far  as  the  inside  plant  is  concerned,  must  b<)  con- 
sidered as  a  conditional  acceptance.  By  accepting  this  bid  the 
council  did  not  abdicate  its  power  In  the  premises  or  undertake 
to  confer  upon  the  Kerlin  Brothers  Company  a  right  to  fix  the 
price  of  gas  in  the  city,  but  it  was  simply  an  acceptance  upon 
the  condition  that  if  they  failed  to  come  to  an  agreement  upon 
a  contract  fixing  their  right  to  operate  and  the  rates  that  they 
might  charge,  then  the  bids  on  the  one  hand  and  the  accept- 
ance on  the  other  would  fail  and  would  not  consummate  the 
agreement.  Now,  since  that  condiuon  was  not  waived  nor 
complied  with  daring  the  life  of  that  council,  we  hold  that  by 
virtue  of  the  provisions  of  section  1691,  Bevised  Statutes,  that 
"The  council  shall  not  enter  into  any  contract  which  is  not  to 
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fro  into  fall  operation  daring  the  term  for  which  all  the  mem- 
bers of  Buoh  counoil  are  elected/'  the  transaction  as  to  the  in- 
side property  was  not  completed  so  as  to  go  into  full  operation 
as  a  sale  during  the  life  or  the  council,  and  could  not  oe  com- 
pleted subsequently  by  waiver  of  conditions  or  otherwise  so 
as  to  validate  the  sales  thereof. 

8.  We  come  now  to  the  consideration  of  the  last  important 
question  in  the  case,  and  that  is  as  to  the  value  of  this  outside 
property.  We  have  spent  several  days  in  the  hearing  of  testi- 
mony of  witnesses  and  receiving  other  evidence  as  to  the  value 
of  this  profTerty.  It  has  taken  a  very  wide  ranse,  and  every- 
thing offered  which  was  likely  to  reflect  any  light  upon  the 
subject  was  received  and  has  been  given  consideration.  The 
inclusions  reached  and  already  ann«»unced  make  it  unneces- 
sary for  us  to  declare  any  finding  as  to  the  value  of  the  prop- 
erty within  the  city,  a  problem  into  which  enters  the  question 
of  the  value  of  the  franchise  and  rate  ordinances  mentioned, 
and  with  respect  to  which  witnesses  have  expressed  the  widest 
divergence  of  opinion,  the  estimated  values  of  the  privileges 
thereby  to  be  conferred  ranging  from  some  millions  of  dollars 
to  absolutely  nothing.  As  to  the  outsic^e  property, this  question 
does  not  enter  into  the  problem,  because  (as  before  stated)  we 
hold  that  the  conditions  expressed  in  the  bid  do  not  apply  to 
this  property  alone.  But  even  as  to  this  the  estimates  of  value 
are  widely  apart.  In  view  of  the  nature  of  the  property  we 
Cannot  regard  much  of  the  testimony  as  to  value  as  more  than 
estimates,  since  it  is  impossible  to  exactly  determine  the  value 
as  the  property  lies,  a  large  part  of  it  being  beneath  the 
giound.  Consequently  we  do  not  find  it  possible  to  be  precise 
or  definite  in  stating  our  finding  as  to  the  value.  We  can  only 
say  that  we  find  from  the  evidence—and  here  I  only  speak  for 
a  majority  of  the  court— that  it  is  probably  of  a  certain  value, 
and  this  is  based  on  what  the  purchaser  or  the  city  could 
probably  have  obtained  for  ft  in  the  market  as  soon  after  the 
Did  and  acceptance  as  it  was  practicable  to  put  it  on  the  mar- 
ket, and  we  put  this  probable  value  at  not  more  than  $200,000.00. 
Mr.  Philipps,  an  expert  witness  called  on  behalf  of  the  city, 
puts  the  whole  value  of  the  property  outside  the  city  at  $227,000. 
On  the  other  hand,  Mr.  Kerlin— who  appears  to  be  an  expert 
also  on  the  matter  of  second-hand  pipe  and  the  cost  of  taking 
it  up  and  laying  it  down  and  what  may  be  done  with  it  on  the 
market,  and  what  deterioration  may  be  expected,  puts  the 
value  of  the  whole  property  at  about  $122,000.  Now  these  two 
estimates  are  about  $100,000  apart,  and  they  are  perhaps  the 
nearest  together  of  those  given  by  any  of  the  witnesses  pro- 
duced by  both  parties.  In  point  of  information  and  ability  to 
speak  intelligently  with  respect  to  the  value  of  this  property, 
we  believe  they  are  the  best  witnesses  produced.  Mr.  Kerlin, 
of  course,  is  interested  in  the  matter,  and  his  interest  most  be 
taken  into  consideration  in  the  weighing  of  his  evidence.  Mr. 
Kerlin  took  into  coosideration  certain  alleged  proper  discounts 
and  freight  charges  and  other  losses  and  percentages,  that  are, 
to  say  the  least,  very  liberal,  reducing  the  value.  On  the 
other  hand,  we  are  of  the  opinion  that  Mr.  Philipps  omitted 
certain  elements  and  considerations  which  should  reduce  nis 
estimate.  I  will  not  undertake  to  discuss  this  in  detail.  He 
ndakes  no  allowance  whatever  for  freight,  in  which  he  is  per- 
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hapo  oorroot  He  mftkee  no  allowaDce  for  the  remoTal  of  the 
pipe  from  the  place  where  it  woold  lie  after  taken  from  the 
ground,  bat  he  k^^*  ^he  valae  of  it  where  it  would  lie  after 
taken  up,  and  he  allowed  but  three  cents  a  foot  for  taking  ii 
up,  which  we  think  is  tco  low.  We  thiok  he  does  not  make  a 
aufllcientij  large  allowance  for  the  cost  of  cutting  off  this 
flhoiilder  of  the  pipe,  which,  according  to  the  testimony  of  all 
the  witDcsses,  must  be  done  In  order  to  make  the  pipe  markei> 
able  and  useful  as  pipe  is  now  used;  or  for  the  Joint  which  is 
required  in  ordi^r  to  make  this  a  complete  pi|*e,  and  other 
matters  not  mentioned  in  our  Judgment  should  modify  his  esti- 
mates, so  that  we  think  that  the  true  and  actual  value  of  this 
pipe  lies  somewhere  between  the  amount  stated  by  Mr. 
Pbillpps  on  the  one  hand  and  that  staled  by  Mr.  Kerlln  upon 
the  other.  Now  It  is  said  by  Mr.  T.  P.  Brown,  a  witness  for 
the  city,  that  the  purchaser  of  this  pipe  is  "buying  a  pig  in  a 
poke, '"^ and  Mr.  Pbillpps  testifies  that  after  pipe  has  been  in 
the  ground  fof  ten  years,  as  this  has,  it  is  likely  to  be  so  much 
deteriorated  that  it  Is  not  safe  to  buy  It  at  all  until  it  has  been 
ancoTcred,  and  that  he  would  not  undertake  to  bid  on  it  on 
account  of  the  uncertain  condition  of  the  pipe,  until  it  had 
been  taken  up.  No  objection  was  made  to  bis  making  this 
statement,  but  it  was  taken  with  other  testimony  of  a  like 
eharacter.  perhaps  uot  strictly  admissible,  but  not  objected  to. 
Mr.  Pbillpps  testified  that  the  life  ot  pipe  of  this  character, 
burled  as  tbls«  Is  about  fifteen  years  If  that  is  true,  thea 
two-thfrds  of  the  life  of  this  pipe  Is  gone.  But  he  afterwards 
modified  that  by  saying  be  thought  be  should  have  stated  it  at 
perhaps  twenty-five  years  inste»d  of  fifteen;  and  If  that  is  cor- 
rect, then  two-fifths  of  the  life  of  this  pipe  is  gone,  and  that 
will  certainly  reduce  the  value  of  It  very  materially.  But  it  la 
agreed  upon  sll  hands  that  you  cannot  tell  much  shout  the 
▼alue  of  any  certain  line  of  pipe  that  is  In  the  ground,  as  it 
depends  upon  various  conditions.  It  may  he  said  that  the 
eouncil  should  not  have  proceeded  to  sell  this  pipe  in  this  way, 
as  Mr.  Brown  puts  It,  "like  a  pig  in  a  poke.'*  It  has  been 
suggested  in  argument  that  It  would  have  been  better  for  the 
council  to  have  taken  up  this  pipe  and  to  have  found  out  what 
condition  It  was  in  before  selling  it.  That  may  be  true,  and 
vet  it  may  be  that  if  they  had  dog  it  up  they  would  have  found 
that  they  had  something  much  less  valuable  than  they  sup- 
posc>d,  and  something  that  thev  coold  not  obtain  as  good  a 
prioe  for  aii  th^y  have  obtained  for  this. 

The  value  of  this  pipe  forms  the  most  considerable  part  of 
the  value  of  the  outside  property,  but  we  have  taken  It  all  Into 
eonHlderation  In  our  estimate.  The  leases  are  of  but  slight 
valne.  The  pressure  of  gas,  which  affftot^  In  a  somewhat  cor- 
responding ratio  its  volume,  has  fallen  off  In  the  fields  from 
which  the  citv  has  been  drawing  the  mopt  of  its  supply,  from 
three  hundred  and  seventy-five  pounds  ten  years  ago  to  twb 
pounds  at  the  present  time.  In  one  part  of  the  field- up  about 
Dnndrldffe,  the  pressure  was  about  four  hundred  pounds  and  had 
beeo  reduced  to  thirty-five  pounds;  but  very  little  gas  Is 
brought  from  that  section;  the  larger  field  Is  below,  where  the 
pressure  has  been  reduced  as  I  have  stated.  This  shows  the 
alight  value  of  the  gas  leases.  As  a  result  of  this  falling  off 
of  gas  the  supply  to  the  city  has  been  reduced  steadily,  and  it 
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ban  Anally  fallen  ro  low  that  for  the  past  year,  as  shown  by 
nndNputed  testiinony,  the  plant  was  run  at  a  loss  of  about 
$10.00(1;  Mr.  Henlon  the  manager,  so  testified;  this  Is  not  tak- 
iuft  into  account  the  Interest  on  the  debt  created  on  the  estalv 
lishmeut  of  this  plant.  The  supply  of  iias,  according  to  tne 
teBthnony,  continues  to  frrow  less  day  by  day,  and  th^re  does 
not  appesr  to  he  any  way  to  mend  the  mutter,  unless  by  dis- 
eontinuing:  the  business  or  bv  establishing  a  plant  to  manufac- 
ture gas  for  sale  to  the  people  of  this  city.  Whether  the  latter 
plan  would  |:robsb1y  iirove 'profitable  Is  a  question  upon  whieh 
witnesses  differ  wioely  It  is  a  question  of  policy  to  be  deter- 
mined by  the  proper  city  authorities,  and  with  which  we  have 
no  bu«iness  whatever,  except  as  the  testimony  of  witnesses 
upon  the  subject  tends  to  throw  light  upon  the  qn<»stion  of  the 
value  of  the  property.  What  has  been  said  v^ith  respect  to  the 
recent  results  of  the  city*s  operating  the  plant  in  furnishing 
natuial  gas  is  enough  to  indicate  clearly  that  for  that  purpose 
the  plant  is  not  valuable  to  the  city,  but  quite  the  contrary, 
and  unless  it  can  be  msdfi  more  valuable  by  being  devoted  to 
the  conveyance  of  artificial  gas,  its  value  is  no  more  than  what 
it  will  bring  as  second-hnnd  material.  Since  the  part  beyond 
the  city  could  not  h-^  utilSxed.  ai»  it  lies,  in  connection  with  the 
distribution  of  artificial  ^as,  and  since  the  natural  gas  snpply 
In  the  field  to  which  it  reaches  is  practically  exhaostea.  It 
follows  that  the  value  of  the  outside  part  as  second-hand  ma- 
terial is  its  only  value. 

Tlte  fact  that  this  property  has  been  twice  offered  to  the 
bighefft  bidder— once  In  August,  1899,  and  again  in  December, 
18)19— in  the  methods  required  by  the  statute,  and  at  times  when 
the  price  of  iron  pipe  of  all  kinds  was  higher  than  it  has  been 
for  many  years— the  last  tinie  the  price  being  25  per  cent,  high- 
er than  at  the  time  of  this  hearing- and  that  the  bids  on  both 
occasions  bv  the  different  bidders  were  as  near  in  amount  to 
one  another  and  to  this  last  bid  of  the   Keriln    Brothers  Oom- 

Eany  as  would  be  expected  where  honest  eompetitinn  prevails, 
elps  us  in  arriving  at  a  conclusion  as  to  the  value  of   this 
property. 

When  we  give  fair  consideration  to  the  unprofitable  r^^sulta 
which  have  accrued  to  the  city  therefrom,  and  the  improbabil- 
ity of  the  market  price  of  iron  maintaining  Its  present  high 
stage,  or  at  least  tnat  obtaining  at  the  time  at  which  the  bid 
was  submitted,  and  the  chance  taken  by  the  purchaser  with 
respect  to  the  pre«ent  condition  of  the  property,  and  with  re- 
spect to  the  condition  of  the  market  when  he  shall  t>e  able  to 
put  the  pipe  upon  sale,  and  the  fact  that  a  purchaser  has  a 
right  to  count  upon  a  fair  profit  in  the  transaction  and  will 
make  his  bid  aocordlnglv.  we  cannot  find  from  the  evidence 
that  the  price  bid  bv  the  Kerlin  Brothers  Company  was  so  far 
below  the  apparent  fair  market  value  at  the  time  of  the  sale  as 
to  make  the  action  of  the  council  in  selling  it  at  that  figure  so 
rebkles  or  Improvident  as  to  amount  to  an  abnst^  of  corporate 
power,  or,  in  other  words,  an  abuse  of  their  discretion  In  the 
premises.  Indeed,  we  seriously  doubt,  after  hearing  all  the 
evidence,  whether  if  this  property  were  again  offered,  after  the 
fullest  publicity.  It  would  bring  a  higher  price  than  that  for 
whieh  it  has  been  sold.  Tt  mav  be  remarked  that  dnring  the 
pandaney  of  tbeaa  pabiio  negotiationa,  whila  iM  aabjaol  baa 
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been  fn  every  ottixeii*8  mouth,  and  not  only  the  publication 
wliloh  was  regularly  made  in  one  newHpap^r  was  given  lo  the 
worlds  but  ttie  other  newspapers  of  the  oiiy  have  had  uouoh  In 
priut  upon  the  subjeeii  f>o  that  the  public  has  had  an  oppor 
{unity  to  keep  close  track  of  the  proceedings,  op  to  the  time 
that  this  bid  wan  accepted,  and  op  to  the  preseut  hour,  so  far 
as  the  evidence  shows,  alter  this  second  bid  in; as  pot  in  by  the 
Kerlin  Bfothers  Company,  no  one  had  appeared  to  offer  to  the 
olt3'  one  dullar  more  for  the  property. 

Kortliermore.  on  the  first  oocanion  when  the  bids  mentioned 
were  made,  the  Northwestern  Ohio  Gas  Company,  one  of  the 
bidders,  was  desirous  of  obtaining  tLls  pipe  i^  use  in  extend- 
ing its  Hues  to  Fairfield  founiy,  and  saia  company,  by  pur- 
ojasing,  w«>uld  not  only  have  obtained  the  pipe  which  it  de- 
aired  but  it  would  have  acoompllshed  the  closing  out  of  tlio 
eity  as  a  competitor  in  the  natural  gas  business,  thereby  leav- 
ing it  without  a  competitor  In  the  city,  a  result  that  cettain 
witnesses  seem  to  think  would  be  worth  millions  of  dollars  to 
it,  and  that  the  city  should  leoeive  millions  of  dollars  for  per- 
mittlDn,  and  yet  for  the  plant  inside  and  outside  and  the 
other  possible  advantages,  this  company  bid  but  $288,000.  One 
fact  like  this  is  worth  more  to  a  court  intent  upon  discovering 
the  truth  than  the  mere  estimates  of  a  multitude  of  witnesses 
who  can  not  furnish  reliable  data  as  a  basis  for  their  opinions, 
and  who  do  not  risk  or  offer  to  inv*»st  a  dollar  in  reliance 
thereon. 

Now  it  cannot  be  said  tha't  it  would  not  be  worth  while  for 
anybody  to  appear  and  off^r  more,  because  when  this  transac- 
tion was  closed  it  was  within  the  power  of  the  council,  under 
the  statute,  to  have  sold  that  plant  at  a  private  rale  at  a  price 
nrt  lees  than  this  bid.  It  is  a  homely  faylnfr,  but  we  think  it 
has  been  used  In  this  case  quite  appropriatelv  with  respect  to 
the  value  of  this  property  upon  the  market  when  you  rnme  to 
offer  it  for  sale,  as  indicated  by  the  bids  and  offers,  and  the 
absence  of  greater  offers,  that  "The  proof  of  the  pudding  Is  in 
the  eating  thereof.*' 

There  must  be  a  clear  abuse  of  corporate  power  upon  the  part 
of  a  legislative  body  to  authorize  a  court  to  interfere,  or  to 
Justify  it  in  so  doing.  The  administration  ot  the  sfTalrsof  the 
city  is  by  the  law  entrusted  to  the  council  and  officers  of  the 
eity,  and  the  council  in  matters  of  this  kind  is  invested  with 
a  wide  and  extensive  di4cretion,  and  so  long  as  It  keeps  wItMn 
its  powers,  its  authority  Is  supreme  and  not  subject  to  the  su- 
pervision or  interference  of  the  courts. 

It  i<«  not  sufficient  for  us  to  find  that  a  better  price  mfftht 
have  been  obtained,  oi  that  in  our  Judgment  a  different  course 
should  have  been  pursued.  "When  we  find  that  the  course  has 
been  pursued  that  the  statute  marks  out,  and  that  the  neces- 
sary steps  hav)  been  taken,  that  is  as  far  as  we  are  authorized 
to  go  in  that  direction.  To  authorize  us  to  interfere  upon  the 
mere  ground  that  the  price  Is  not  sufficient,  it  seems  to  us  It 
should  be  so  much  less  than  would  probably  be  obtained  by 
again  offering  the  property,that  it  might  be  said  by  all  men  of 
fair  lodgment  that  the  acceptance  of  the  bid  was  a  reckless 
and  improvident  act,  and  we  do  not  think  that  that  case  is 
presented  liere. 

I  have  spoken  of  the  fact  that  according  to  tbe  testimony  of 
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wiioeMM  it  appoiire  that  iroD  at  this  time  bad  reached  a  terj  biffh 
figure,  yet  thi«  was  the  beat  price  which  wee  offered,  and  the  beet 
price  which  haa  been  offered  aiece;  aLd  that  the  price  of  pipe  waa 
not  likely  to  remaio  at  so  high  a  figure,  was  a  metter  to  be  fairlj 
conaidered  and  cootemplated  by  tooee  who  were  in  the  market  buj^ 
ing  and  aelliog.  That  it  waa  but  the  ezerciee  of  good  judgmeoi  to 
aaaume,  aa  we  must  auppoee  they  did,  ihat  the  pricee  would  Dot  le- 
maio  at  that  figure,  ia  e? ideoced  by  the  fact  that  aince  that  time  il 
haa  fallen  25  per  cent,  aa  witneaeee  teatify,  eo  that  the  price  ia  one- 
fourth  leaa  in  the  market  than  it  waa  at  the  time  thie  bid  waa  ao- 
eepted. 

i  will  not  extend  the  diacoaeion  farther.  I  have  taken  much 
time  in  the  diecuaeion  of  thia  caM  becauae  of  the  iinportaiice  of  the 
queetiooa  and  iaauea  inyoWed  to  the  city  and  the  iohabitanta  thereof 
■a  well  ae  the  Kerlin  Brothera  Company,and  the  intereat  manifeeied 
by  the  public,  all  of  which  bate  eeemed  to  require  or  at  leaet  juetif/ 
that  courae. 

The  Judgment  of  the  court  ia  that  there  ahall  be  an  injunctioo 
iaaued  in  the  equity  caae,  with  reepect  to  the  ioeide  property  only. 
Ihe  croee  petition  in  the  reple?in  caee  will  be  diamiaeed.  That 
will  leave  the  replevin  caee  atill  pending  in  the  court  below.  And  we 
are  of  the  opinion  that  aa  thia  reaulta  partly  in  favor  of  one  oooteet- 
ant  and  partly  in  favor  of  the  other,  they  prevailing  reapectlvf  ly  aa 
to  practically  equal  parte  of  the  propeity,  the  coeui  ahould  be  equally 
divided. 


BULL,  J.,  dlaeenting. 

I  have  been  unable  to  agree  with  my  colleaguea  in  all  of  the  coa- 
•liitiona  at  which  they  have  arrived,  and,  in  view  of  the  importance 
of  the  queetiooa  involved  in  tbea^  caeee,  it  hae  eeemed  to  me  to  be 
my  duty  to  atate  my  views,  orally  and  briefly,  upon  the  queetiona 
•oncerning  which  1  differ  from  th«  majority  of  the  court. 

It  ia  my  Judgment  that  the  aame  decree  ehould  have  been  rendered 
in  thia  court  that  waa  entered  in  the  court  of  common  pleaa,  enjoin- 
ing the  aale  of  thia  property  and  plant,  both  outaide  and  inaide  the 
oity,  for  the  reaaon  that  the  aale  of  the  part  of  the  plant  outaide  of 
the  city  ia  invalid  on  account  of  irregularitiee  in  the  prooeedinga  of 
the  oounoiJ;  and  for  the  further  reaaon  that  taking  into  conaidera- 
tion  all  of  me  irregularitiea  in  thoae  proceedings,  conaidering  the 
price  at  which  the  property  waa  aold  and  the  manner  in  which  It  waa 
Bold,  the  sale  itaelf  waa  an  abuae  of  corporate  power,  within  the 
purview  of  aection  1777,  Revised  Btatutea. 

The  application  for  an  injunction  in  tbeee  caaea  ia  made  by  the 
city  aolioitor  on  behalf  of  the  city,  or  on  behalf  of  the  taxpayers  of 
the  city. 

The  Judge  of  the  court  of  common  pleas  found  that  the  preliminary 
reeolution  which  was  introduced  in  the  council  looking  toward  this 
aale  and  directing  the  advertising  of  this  property,  was  a  resolution  of 
a  permanent  and  general  nature,  and  that  a  r*aolution  waa  the  proper 
method  of  bringing  this  matter  before  the  council,  and  that,  there> 
fore,  it  was  necessary  to  proceed  according  to  aection  1694.  Revieed 
Statutes,  and  to  have  haa  that  resolution  read  before  the  council  on 
three  separate  daya,  or  to  have  auch  reading  suspended  by  a  throe- 
fourths  vote  of  the  council.  And  this  is  alao  my  judgment,  if  the 
eouncil  oould  proceed  by  reeolution  alone. 
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It  Ib  arged,  however,  that  it  was  not  neoessary  for  the  coan- 
efl  to  proceed  In  as  formal  a  manner  as  by  resolation.  It  is 
conceded  that  this  sale,  or  attempted  sale,  is  to  be  governed 
by  the  provisions  of  section  2678a,  Revised  Statutes.  The 
council  attempted  to  proceed  under  that  section.  A  portion  of 
tne  property  at  least  being  real  estate,  and  a  very  large  part  of 
it  appurtenances  to  real  estate,  and  all  Doing  sold  togetner,  it 
is  clear  that  the  provisions  of  this  section  must  control;  and 
the  section  provides  that  before  a  sale  Is  made  certain  things 
must  be  done  by  the  council.    It  provides: 

"That  the  council  of  any  city  or  village,  which  has  not  a 
board  of  Improvements,  or  board  of  public  works,  shall  have 
power,  three  fifths  of  all  the  members  elected  thereto  voting 
therefor,  to  ofFer  for  sale  or  lease  any  real  estate  and  appur- 
tenances belonging  to  such  city  or  tillage,  and  place  the  pro- 
ceeds arising  therefrom  to  the  credit  of  such  fund  or  funds  as 
to  said  council  may  seem  proper;  provided  that  Invitation  for 
written  bids  for  such  sale  or  lease  shall  be  first  published  for 
two  weeks  In  some  newspaper  of  general  circulation,^'  etc. 

The  council  may  offer  for  sale  any  real  estate  belonging  to 
the  municipality  If  they  comply  with  the  provisions  of  that 
section;  and  that  section  was  passed  after  section  1692-34;  and 
the  purpose  of  ir  seems  to  be  to  provide  In  some  manner' for  the 
sale  of  real  estate  and  to  lay  down  the  steps  that  the  council 
must  follow  in  order  to  sell  real  estate.  It  provides  that  three- 
fifths  of  the  members  of  the  council  elected  thereto  must  vote 
therefor,  so  that  some  action  of  the  council  was  necessary  to 
bring  the  matter  before  it. 

Section  1692-38,  Revised  Statutes,  provides  for  the  exercise 
of  the  power  of  sale.  Section  2673a  does  not  provide  how  this 
matter  shall  be  brought  before  the  oouncll,and  it  has  been  said 
the  eouncil  may  act  by  ordinance,  resolution  or  order,  as  pro- 
vided in  section  1665.  They  passed  a  piece  of  legislation,  how- 
ever, which  was  called  a  'Mresolution.^'  They  did  not  proceed 
by  order,  and  in  my  Judgment  the  word  "order''  In  this  sec- 
tion does  not  relate  to  such  a  proceeding  as  this,  but  is  akin, 
in  some  respects,  to  the  word  "warrant;"  and  in  that  I  am 
supported  by  Dillon  on  Municipal  Corporations.  They  under- 
took to  pass  a  resolution  In  order  to  bring  this  before  the  city 
council.  It  was  evidently  the  judgment  of  the  city  council— 
the  legislative  body— that  this  was  necessary.  It  was,  appar- 
ently, the  judgment  of  counsel  who,  aoooraing  to  the  testi- 
mony, either  prepared  or  superintended  all  of  the  proceedings 
In  regard  to  this  matter,  that  a  resolution  was  necessary.  And 
that  Is  the  way  they  proceeded.  It  has  been  suggested  that 
they  might  have  proceeded  by  motion.  But  they  did  not  so 
proceed,  and  I  do  net  think  it  was  the  intention  of  the  legisla- 
ture that  a  matter  of  such  importance  as  this  should  be  brought 
before  the  council  for  its  consideration  In  as  informal  a  manner 
as  a  motion.  It  was  not  the  purpose  of  the  legislature  in  en- 
acting this  statute  to  provide  that  all  that  should  be  necessary 
to  start  proceedings  to  sell  city  property  would  be  for  a  mem- 
ber of  the  city  council  to  move  that  they  sell  the  city  hall,  or 
sell  the  gas-plant  cr  any  other  piece  of  public  property,  and 
that  the  clerk  be  directed  to  advertise  for  bids.  A  resolution 
Is  as  informal  a  way  at  least  as  was  Intended  by  the  legislature 
that  the  council  should   proceed,    under   this  statute.     In  any 
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event,  they  prooeeded  by  resolution  in  this  case,  and  it  seems 
to  Die  that  when  their  action  comes  before  a  court,  the  Judg- 
ment of  the  legislative  body  as  to  the  particular  manner  in 
which  they  should  proceed —there  being  no  express  provision 
in  the  statute— is  entitled  to  some  weight. 

If  tne  resolution  is  of  a  permanent  and  general  character, 
it  must  have  been  passed  according  to  section  1694;  have  been 
read  three  times  on  separate  days,  unless  suspended  by  a 
three-fourths  vote  of  the  council.  Now  this  provision  of  sec- 
lion  1694  is  a  provision  of  great  importance.  It  is  not  one  that 
should  be  diminished  or  weakened  by  judicial  construction. 
The  powers  that  the  council  and  municipal  bodies  have  are 
■U'sh  powers  as  have  been  conferred  upon  them  by  the  legisla- 
ture, and  no  others,  and  those  powers,  as  the  supreme  court  of 
this  state  has  said  many  times,  are  to  be  strictly  construed 
against  the  corporation,  and  whenever  there  Is  any  doubt,  as 
tne  court  have  said,  and  many  other  courts  of  last  resort,  that 
doubt  Is  to  be  construed  in  favor  of  the  taxpayers  and  against 
the  council  who  are  attempting  to  act.  This  provision  of  seo- 
ton  1094,  Revised  Statutes,  is  intended  to  restrict  the  council 
in  the  performance  of  such  acts  as  are  of  a  general  or  perma- 
nent character.  Intended  to  require  deliberation,  and  intended 
to  require  them  to  have  such  a  resolution  read  at  three  sepa- 
rate and  different  meetinss,  to  give  the  council  an  opportunitv 
for  disoussins  it  and  thinking  about  it,  and  to  ascertain,  if 
they  see  fit,  the  views  of  the  people,  who  sre  their  immediate 
superiors  and  principals,  In  regard  to  the  action  which  they 
propose. 

It  seems  to  me  that  there  can  be  no  question  but  that  this 
re%olution  was  one  of  a  permanent  and  general  nature.  It  was 
a  resolution  that  set  on  foot  proceedings  for  the  sale  of  proper- 
ty that  cost  the  people  of  this  community  a  million  and  a 
quarter  of  dollars.  It  was  a  resolution  to  begin  proceedings 
tnat  looked  toward  the  taking  from  the  public  the  title  to  this 
property  and  forever  vesting  it  in  private  owners.  It  was  a 
resolution  in  which  not  only  every  taxpayer,  but  every  inhab- 
itant of  this  municipality  was  interested.  The  supreme  court 
said,  in  State  v.  Toledo,  48  Ohio  St.,  112,  where  the  validity  of 
the  Toledo  natural  gas  works  statute  came  in  question,  on  page 
140  of  the  opinion: 

"The  natural  gas  works  for  which  Toledo  has  issued  its 
bonds,  are  owned  and  controlled  by  the  municipality,  and  not 
by  individuals.  But  every  citizen,  as  a  member  of  the  com- 
munity, has  an  interest  in  their  coastruction,  management  and 
maintenance  The  advantage  resulting  from  them  is  tendered 
on  equal  terms  to  every  inhabitant  of  the  city.  And  the  terms 
and  conditions  on  which  the  benefits  are  te  be  enjoyed  by  the 
whole  people  are  dependent  larjtely  upon  the  action  of  the  peo- 
ple themselves.  In  our  judgment,  the  taxation  authorized  by 
the  general  assembly  for  the  payment  of  the  bonds  Issued,  was 
in  no  wise  to  subserve  a  private  purpose,  when  used  as  lan- 
guage of  constitutional  limitation.  The  establishment  of 
natural  gas  workf  by  municipal  corporations,  with  the  Imposi- 
tion of  taxes  to  pay  the  cost  thereof,  may  be  a  new  object  of 
municipal  policy.  But,  in  deciding  whether  in  a  given  cane, 
tb«  object  io(  which  taxes  are  assessed  is  a  public   or   private 

?inrpose,  we  cannot  leave  out  of  view  the  progress   of  society, 
be  change  of  manners  and  customs,  and  the  developmeni  and 
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growth  of  new  wants,  natural  and  artifloial,  which  may  from 
time  to  time  call  for  a  new  exercise  of  legislative  power.  And, 
in  deciding  whether  such  taxes  shall  he   levied    for   the   new 

gorposes  tnat  have  arisen,  we  should  not,  we  think,  be  bound 
7  an  inexorable  rule  that  would  embrace  only  those  objects 
for  which  taxes  have  been  customarily  and  by  long  course  o! 
legislation  levied.'' 

And  on  page  137  preceding  this,  the  supreme  court  said, at  the 
inception  of  this  enterprise: 

*'Heat  being  an  agent  or  principle  indispensable  to  the 
health,  comfort  and  convenience  of  every  inhabitant  of  onr 
cities,  we  do  not  see  why,  through  the  medium  of  natural  gas, 
it  may  not  be  as  much  a  public  service  to  furnish  it  to  the 
citizen,  as  to  furnish  water." 

So  that  the  supreme  court  held  that  not  only  every  taxpayer, 
but  every  individual  of  the  municipality  had  an  interest  in  the 
ostural  gas  works,  and  seemingly  set  its  approval  so  far  as  it 
could  upon  the  plan  which  was  then  conceived  to  be  for  the 
advantage  of  the  whole  people. 

It  is  not  necessary  for  me  to  read  from  Campbell  v.  Cincin- 
nati and  Elyria  Gas  and  Water  Co.  v.  Elyria,  sunra,  which 
have  been  cited  by  my  colleagues  and  which  hold  that  any 
resolution  of  a  permanent  or  general  character  must  be  read 
three  times,  on  three  separate  days,  unless  the  rule  is  suspend- 
ed, and  in  default  thereof  that  the  action  of  the  council  is  ab- 
solutely null  and  void.  This  court  at  its  last  term  in  this 
county,  held  that  a  resolution  looking  toward  the  ordering  of 
the  construction  of  a  four- foot  sidewalk  in  front  of  a  fifty- foot 
lot  was  a  resolution  of  a  permanent  character  and  must  be 
passed  according  to  section  1694.  A  resolution  which  resulted 
m  the  sale  of  property  which  had  cost  a  million  and  a  quarter 
dollars  and  in  which  every  individual  in  the  city  was  interest- 
ed, is  certainlv  a  resolution  of  a^  permanent  a  character  as  a 
sidewalk  resolution.  The  opinion  of  the  Judge  of  the  common 
pleas  court  in  these  cases  upon  this  question  Is  full  and  com- 
plete, and  its  seems  to  me  that  the  argument  which  he  makes 
supporting  the  proposition  that  a  preliminary  resolution  was 
necessary  and  should  have  been  passed  according  to  section 
1094,  is  unanswerable. 

It  is  urged  further,  by  the  city  solicitors  and  other  counsel 
for  the  taxpayers,  that  before  any  steps  were  taken  looking 
toward  thi^  sale  or  the  beginning  of  the  sale,  an  ordinance 
should  have  been  passed, providing  for  the  exercise  of  the  power 
of  sale  of  municipal  property,  and  I  am  inclined  to  that  view. 
No  such  ordinance  was  ever  passed  by  the  common  council  of 
the  city  of  Toledo.  Section  1692-84  provides  for  the  exercise  of 
the  power  of  sale  of  public  property  by  municipal  corporations* 
It  reads: 

'*In  addition  to  the  power  specifically  granted  in  this  title, 
and  subject  to  the  exceptions  and  limitations  in  other  parts  of 
it,  cities  and  villages  shall  have  the  general  powers  enumer- 
ated in  this  section,  and  the  council  may  provide  by  ordinance 
for  the  exercise  and  enforcement  of  the  same." 

And  subdivsion  84  reads: 

"To  acquire  by  purchase  or  otherwise,  and  to  hold  real  estate, 
or  any  interest  therein,  and  other  property,  for  the  use  of  the 
corporation, and  to  sell  and  lease  the  same." 
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In  my  jadgment,  under  that  section,  before  any  steps  can 
legalljr  be  taken  by  the  council  to  sell  the  property  of  the 
municipality,  the  council  must  provide  by  ordinance  for  the 
exercise  of  that  power.  This  is  the  language  of  the  section,  if 
we  are  to  construe  the  word  "may**  as  "must*'  or  "shall,*' 
and  it  should  be  so  construed.  In  the  14  Am.  A  Eng.  Ency. 
Law,  979,  the  general  rule  is  laid  down  thus: 

**The  word  'may*  in  a  statute  is  sometimes  used  in  a  manda- 
tory and  sometimes  in  a  directory  and  perminsive  sense.  It 
has  always  been  construed  as  'must*  or  'shall*  whenever  it  can 
be  seen  that  the  legislative  intent  was  to  impose  a  duty  and 
not  merely  a  privilege  or  discretionary  power,  and  where  the 
public  is  interested  and  the  public  or  third  parties  have  any 
claim  "de  jure  to  have  the  power  exercised.** 

And  in  50  U.  S.  (9  How.),  a  decision  of  the  supreme  court  of 
the  United  States,  I  read  s  few  words  from  page  269,  where  the 
court  quote  from  the  languaq^e  of  an  English  case: 

"Where  a  statute  directs  the  doing  of  a  thins  for  the  sake  of 
Justice  or  the  public  good,  the  word  'may*  is  the  same  as  the 
word  'shall*;  thus,  23  Hen.,  6,  says  the  sheriff  may  take  bail; 
this  is  construed  he  shall,  for  he  is  compellable  to  do  so.** 

"Without  going  into  more  details,  these  cases  fully  sustain 
the  doctrine,  thst  what  a  public  corporation  or  officer  is  em- 
powered to  do  for  others,  and  it  is  beneOcial  to  them  to  have 
done, the  law  holds  he  ought  to  do.  The  power  is  conferred  for 
their  benefit,  not  his;  and  the  intent  of  the  legislature,  which 
fs  the  test  in  these  cases,  seems  under  such  circumstances  to 
have  b9en  'to  impose  a  positive  and  absolute  duty.*  ** 

The  question  is  discussed  quite  fully  in  Mechem  on  Pablle 
Officers,  sect  ion  698.  The  last  paragraph  of  the  section,  quoting 
from  Chief  Justice  Nelson,  of  New  York,  is  as  follows: 

"The  inference  deducible  from  the  various  cases  un  this  sub- 
|<»ot  seems  to  be  that  where  a  public  body  or  officer  has  bten 
oiothed  by  statute  with  power  to  do  an  act  which  concerns  the 
public  interest  or  the  rights  of  third  persons,  the  execution  of 
(he  power  may  be  insisted  on  as  a  duty  though  the  phraseology 
of  the  statute  be  permissive  merely,  and  not  peremptory.** 

This  statute,  therefore,  should  be  read  that  municipalities 
shall  have  the  power  to  acquire  and  dispose  of  real  estate  and 
they  must  provide  by  ordinance  for  the  exercise  of  the  same. 
Now,  when  must  they  provide  by  ordinance  for  the  exercise  of 
this  power?  After  the  sale  is  made?  After  the  advertisements 
have  been  published?  After  bids  have  been  made?  After  pro- 
posals have  been  accepted?  After  everything  is  done  but  the 
transfer  of  the  purchase  money  into  the  city  treasury  and  the 
order  to  the  mayor  to  make  a  deed?  The  time  to  provide  for 
the  exercise  of  this  power  is  before  the  municipality  begins  to 
exercise  the  power. 

Beotion  267Ba  provides  that  before  this  property  can  be  sold 
they  must  advertise  it.  That  they  undertook  to  do.  It  seems 
that  after  the  advertising  of  the  property  for  sale,  and  the 
offering  of  it  for  sale  to  the  Kerlin  Brothers  Oompanv  and 
others,  under  this  section,  it  might  hav^  been  sold  either  at 
public  auction,  or  upon  written  bids  as  was  done  in  this  case, 
and  the  offering  of  it  for  sale  was  as  much  a  part  of  the  sale  as 
the  acceptance  of  the  proposal  of  Kerlin  Brothers.  The  offer 
to  sell  and  the  advertising  for  bids  are  necessary  parts  of  the 
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Bale  ander  tbis  section.  After  the  property  had  been  offered 
for  sale  and  the  bids  had  been  received  and  opened,  a  reeola- 
tion  accepting  the  Eerlin  bid  was  passed,  and  it  is  urged  that 
that  is  an  "ordinance''  providing  for  the  exercise  of  the  power 
of  sale,and  that  therefore  this  statute  has  been  complied  with. 
This  has  been  read.     It  reads,  including  the  title,  as  follows: 

"Resolution  accepting  the  bid  of  the  Eerlin  Brothers  Com  • 
pany  for  gas  plant  lying  outside  of  city  of  Toledo. 

"Resolved  by  the  Common  Council  of  the  City  of  Toledo, 
Ohio,  that  the  proposal  of  the  Eerlin  Brothers  Company,  for 
the  purchase  of  all  that  part  of  the  property  (as  advertised) 
owned,  used  or  connected  with  the  City  Natural  Gas  Plant  ly- 
ing outside  the  city  of  Toledo,"  etc.  (And  then  it  describes  it) 
"at  the  price  of  $102, OCX),  be  and  the  same  is  hereby  accepted 
and  upon  the  payment  of  the  purchase  money,  the  mayor  and 
cit^  clerk  are  hereby  authorized  and  directed  to  execute  and 
deliver  to  the  said  the  Eerlin  Bros.  Company,  proper  deeds 
and  conveyances  of  all  of  said  property. '* 

I  am  unable  to  reach  the  conulusion  that  that  is  an  ordi- 
nance. Evidently  the  council  did  not  regard  it  as  an  ordi- 
nance when  they  were  passing  it,  because  they  denominated  it 
a  "Resolution,"  and  whoever  drew  it  did  not  regard  it  as  an 
ordinance.  It  does  not  contain  the  formal  parts  of  an  ordi- 
nance, nor  is  it  within  any  of  the  definitions  of  an  ordinanee. 
An  ordinance  is  a  law  of  some  kind.  It  is  so  defined  by  Dillon. 
It  is  a  by-law  of  the  corporation  for  the  government  of  the 
people  or  for  the  government  of  the  council.  It  has  been  de- 
fined by  our  supreme  court,  as  has  been  read,  as  a  piece  of 
legislation  that  lays  down  a  permanent  role  of  conduct,  as  dis- 
tinguished from  a  resolution,  which  is  only  temporary  in  its 
character.  I  am  unable  to  see  anything  In  this  resolution 
which  simply  accepted  the  bid  which  had  been  made  by  the 
Kerlin  Brothers  Company  and  directed  that  the  property 
should  be  turned  over  to  them,  anything  that  savors  of  an  o^ 
dinance  or  of  a  permanent  rule  of  conduct.  The  publishing  of 
it  did  not  change  its  character  and  make  It  an  ordinance.  It 
is  exactly  what  It  appears  to  be  upon  its  face— a  resolution  of 
acceptance  of  this  bid,  and  cannot  be  construed  to  be  an  ordi- 
nance providing  for  the  exercise  of  the  Important  power  of  sale 
of  property  belonging  to  the  municipality.  It  rather  falls 
witDin  seetion  1698,  following  1692,  which  provides  that:  "Ko 
contract,  agreement  or  obligation  shall  be  entered  Into  except 
by  an  ordinance  or  resolution  of  the  council."  The  sale  had 
been  made,  so  far  as  it  could  be  made,  and  everything  done 
except  the  acceptance  of  the  bid,  which  consummated  the 
sale,  and  the  receipt  of  the  money,  the  making  of  the  deed  and 
the  turning  over  of  the  property. 

Upon  this  question  of  what  constitutes  an  ordinance,    T   cite 
Dillon  on  Municipal  Corporations,    section   807;  Blanchard   ▼ 
BiBsell,  11  Ohio  Bt.,  96«1()8;  82  Kan.,  466,  467,  468.    The  Supreme 
Court  of  Eansas  there  held  that  If  an  oridinanoe  was  required, 
a  ratification  by  ordinance  was  not  sufficient;  the  court  say: 

"A  majority  of  the  court  hold  (hat  the  mayor  and  council 
are  themselves  only  agents,  and  in   providing   for   street  im- 

f»rovements  to  be  paid  for  by  abutting  lot  owners,  can  only  act 
n  strict  accordance  with  the  powers  delegated  in  them;  and  If 
they  act  In  some  other  mode  than  that  provided  for  by  statute 
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as  by  resolution,  where  they  should  aot  by  ordinance,  their 
aote  are  utterly  null  and  void,  and  oannot  be  subsequently 
ratified  or  oonflrmed  by  ordinance  or  otherwise.'* 

If  there  is  any  doubt  whether  his  was  an  ordinance  or  not; 
if  there  is  a  doubt  ae  to  wl.etl.er  an  ordinance  is  required,  un- 
der the  authorities,  that  doubt  should  be  resolved  in  favor  of 
the  taxpayers  and  against  the  exercise  oi  the  power,  1  Dillon 
on  Munoipal  Corporations,  section  8,  and  the  language  there 
nspd  has  been  practically  adapted  by  our  supreme  court  in 
Ravenna  v.  Penn.  Co.,  46  Ohio  St.,  121.    Dillon  says 

*'It  is  a  general  and  undisputed  proposition  of  law  that  a  mu- 
nicipal corporation  possesses  and  can  exercise  the  following 
powers,  and  no  others:  First,  those  granted  in  express  words; 
second  those  necessarily  or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted;  third,  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corporation— not  simply  con- 
venient, but  indispensable.  Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  is  resolved  by  the  courts  against 
the  corporation,  and  the  power  is  denied. '* 

I  am  of  opinion  that  before  this  power  of  sale  could  be  ex- 
ercised in  any  respect  It  was  necessary  that  the  council  should 
pass  an  ordinance  providing  for  the  same,  and  I  am  unable  to 
arrive  at  the  conclusion  that  this  paper  which  was  denomin- 
ated a  resolution— the  acceptance  of  the  Eerllu  Brothers  Com- 
pany bid— wa4  an  ordinance  providing  for  the  exercise  of  such 
power  of  sale,  and  for  that  reason  the  proceedings  for  the  sale 
and  the  attempted  sale,  in  my  judgment,  were  null  and  void, 
both  as  to  the  outride  and  the  inside  propertv. 

It  is  also  charged  that  the  council  was  guilty  in  this  trans- 
action of  an  abuse  of  corporate  power.  Section  1777,  Revised 
Statutes,  provides:  He  (the  city  solicitor)  shall  apply  in  the 
name  of  the  corporation  to  a  court  of  competent  jurisdiction 
for  an  order  of  injunction  to  restrain  the  misapplication  of 
funds  of  the  corporation  or  the  abuse  of  its  corporate  powers 
•  •  *  This  question  was  not  presented  in  the  common  pleas 
court,  as  no  evidence  was  offered  in  that  court  except  upon  the 
alleged  irregularities  in  the  proceedings  of  the  council.  The 
proceedings  looking  towards  the  sale  of  this  plant  covered  some 
time,  evidently;  for  the  evidence  shows  that  in  Julv,  1899,  the 
council  took  stpps  to  have  this  property  advertisea  for  sale, 
and  in  considering  whether  the  council  has  been  guilty  of  an 
abuse  of  corporate  power,  it  is  necessary  to  speak  briefly  of 
what  was  done  witn  reference  to  the  whole  transaction. 

As  has  been  said  by  my  colleague,  whether  it  was  good  pol- 
icy or  not  to  dispose  of  this  plant,  is  a  matter  which  is  un- 
doubtedly committed  by  the  law  to  the  judgment  and  discre- 
tion of  the  council.  All  of  the  court  agree,  under  the  law  as  it 
stands,  that  the  council,  if  it  proceeds  according  to  law,  may 
sell  the  property  without  the  concurrence  of  the  gas  trustees. 
A  section  or  the  statute  provides  that  waterworks  can  not  be 
sold  without  the  concurrence  of  the  waterworks  trustees,  and 
that  school  property  cannot  be  sold  without  the  concurrence 
of  the  board  of  education,  and  that  infirmaries  cannot  be  sold 
but  with  the  concurrence  of  the  board;  but,  for  some  reason, 
or  from  oversight  the  legislature  did  not  provide  that  thiS 
property  coald  not  be  sold  without  the  concurrence  and  ap- 
proval of  the  gas  trustees.    It  would  have   been   a   very   wise 
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proYiiion  had  the  statute  provided,  as  it  does  in  the  ease  of 
waterworks,  that  the  gasworks  should  not  be  sold  without  the 
oonourrenoe  of  the  trustees  who  had  been  elected  by  the  people 
for  the  purpose  of  managing  this  property,  some  of  whom 
had  been  members  of  the  board  for  many  years,  and  the  entire 
plant  being  an  institution  established  by  a  Tote  of  the  people— 
for,  upon  examination  of  the  statute,  we  find  that  it  required 
a  Tote  of  sixty  per  cent,  of  the  voters  voting  thereon  to  author- 
ise the  issuance  of  the  bonds.  It  might  be  presumed  that 
these  trustees,  among  whom  were  some  of  the  most  prominent 
citizens  of  the  community  and  who  had  given  these  questions 
much  consideration— they  might  be  presumed  to  have  more 
knowledge  of  what  would  be  best  to  do  with  this  plant  than 
men  who  had  recently  been  elected  to  the  council  and  who  had 
had  no  experience  in  such  matters,  and  It  would  have  been  a 
very  proper  act  of  the  council  to  have  sought  the  advice  of  the 
gas  trustees  in  regard  to  selling  the  property  and  plant,but  the 
statute  does  not  require  that.  In  July  of  last  year  this  proper- 
ty was  first  offered  for  sale.  The  highest  bid  then  was  ^256,000. 
After  the  bids  were  opened,  the  mayor  of  the  city,  as  he  test!* 
fled,  in  order  to  save  the  property  from  sale  to  private  owners 
and  being  sacrificed  at  what  he  regarded  as  a  disproportionate 
price,  filed,  within  ten  days, a  cash  bid  for  these  two  proper- 
ties, of  $300,000,  and  was  ready  and  willing  to  take  the  property 
at  his  bid  of  $800,000,  and  further  offered  to  agree  that  the  city 
miffht  have  the  property  back  whenever  It  desired  to  purchase 
it  &om  him.  at  what  it  had  cost  him.  The  council  might  have 
accepted  this  bid,  under  the  law,  as  the  statute  gives  the  right 
to  accept  any  bid  within  twenty  days  as  high  as  the  highest 
bid  filed.  But  the  council  rejected  the  bid  of  $300,000,  and  re- 
jected all  bids,  and  in  October  again  advertised  the  property 
for  sale. 

By  section  2678a,  as  has  been  said,  it  is  only  required   that 
advertisement  be  made  for  two  weeks,  in  some  local  newspaper, 
and  there  was  no  statute  providing  that  the  council  should  ad- 
vertise for  bidders  for  this  immense  plant  in  different  parts  of 
the  country,  as  a  private  owner  would  have  done  or   as  a  re- 
ceiver would  have  been  ordered  to  do,  to  secure  bids  from  men 
interested  in  such  enterprises  all  over  the  United  States.    But 
it  was  advertised  for  two  weeks  again,  in  a  local   paper   only, 
and  bids  were  again  made,  two  only,  one  of   them   being   the 
bid  now  under  consideration  in  this  case,  and  which  contained 
a  condition,  among  others,  that  the  council  should  pass  a  rate 
ordinance  fixing  the  price  of  gas  to  the  satisfaction  of  the  Ker- 
lin Brothers  Company,  a  condition  wholly  unlawful  and   void, 
and  the  council  might  have  entirely  disregarded   the   bid    for 
that  reason— for  it  certainly  had  no  power  or  authority    under 
the  law  to  agree  with  the  Kerlin  Brothers  Company   that   the 
council  would  pass  an  ordinance  fixing  the  rate  for   the   price 
of  gas  satisfactorily  to  them.    This  bid  was  afterwards  accept- 
ed, and  the  council  thereafter   did    pass  an   ordinance   giving 
them  a  perpetual  franchise  in  the  streets  of  the  city  of  Toledo, 
and  passed  an  ordinance  fixing  a  rate  for  the  price   of  gas  sat- 
isfactory to  the  Kerlin  Brothers   Company;  so   that   the   city 
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ooanoil  did  everything  In  their  power  to  carry  out  the  anlaw- 
fai  and  illegal  part  of  this  bid.  Ab  has  been  said  by  my  ool- 
leagne,  the  life  of  the  oounoil  expired  before  tbfe  ordinanoe 
required  by  the  Kerlin  Brothers  (Jonapany  could  go  into  effect, 
and  therefore  it  and  the  attempted  sale  of  the  inside  plant  be- 
came null  and  void;  but  it  was  a  part  of  the  power  attempted 
to  be  exercised  by  the  city  council, and  a  part  of  their  condact 
in  relation  to  this  matter,  and  they  sold,  or  attemptiid  to  sell 
to  the  Eerlin  Brothers  Company  the  inside  property  for  $126,000, 
and  the  outside  property  for  $102,000,  a  total  of  $228,000. 

As  the  inside  property  is  held  by  all  the  court  not  to  have 
been  legally  sola,  it  is  not  necessary  to  discuss  its  value.  Un- 
der the  undisputed  evidence  in  this  case,  the  property  had  en- 
hanced in  value  from  forty  to  sixty  per  cent,  during  the  period 
from  July  or  Aup;ust  to  December,  1809,  when  the  property  was 
sold  to  the  Kerlins,  say  fifty  per  cent.  Pipe  had  advanced  to 
a  very  high  price.  It  was  scarce,  and  new  pipe  was  in  great 
demand,  and,  as  witnesses  say,  second-hand  pipe  sold  readily 
—for  many  who  needed  pipe  could  get  nothing  else.  The 
mavor^s  offer  in  July,  to  save  the  property  from  sscrlfloe,  was 
$800,000;  by  Deoember  the  property  bad  advanced  fifty  per 
cent,  in  value  and  was  then  sold  for  $72,000  less  than  the 
mayor's  bid  in  July. 

There  was  a  large  amount  of  testimony  offered  here  as  to  the 
value  of  this  plant  and  property  outside  of  the  city  bearing 
upon  the  question  of  the  abuse  of  corporate  power.  There 
were  some'seven  witnesses  called,  five  on  the  part  of  the  oity 
and  twe  for  the  defense.  Although  the  question  as  to  the  ex 
act  value  of  this  property,  as  has  been  said,  is  somewhat  diffi 
oalt  to  answer,  yet  experienced  men,  who  have  bought  new 
pipe,  who  have  laid  it  in  the  ground  and  who  have  seen  It  after 
it  camo  out,  and  who  knew  tne  nature  of  it,  are  able  to  tell 
pretty  nearly  what  it  is  worth,  and  the  only  way  that  a  court 
can  arrive  at  its  value  is  to  take  the  evidence  here  and  from  it 
reach  a  conclusion.  Upon  this  question,  for  the  defense,  R. 
G.  Eerlin,  the  president  of  the  defendant  company,  testified, 
and  one  witness  from  Indiana  by  the  name  of  Driscoll,  who  Is 
in  Kerlin's  employ,  or  in  the  employ  of  a  company  In  which 
Eerlin  is  interested.  Taking  all  of  the  testimony  together  and 
averaging  it,  as  is  sometimes  done,  would  make  the  value  of 
this  property  outside  of  the  oity  $826,000— In  round  numbers. 
Mr.  GroBsweiler,  who  had  had  sixteen  vears*  experience  in  the 
business,  and  who  is  now  connected  with  the  Toledo  Gas  ^ 
Fuel  Company,  and  who  was  six  jjrears  purchasing  agent  for 
that  company  and  was  perfectly  familiar  with  prices,  gives  his 
estimate  of  the  value  of  the  pipe  at  about  $225,000;  which  was 
about  fifty  per  cent,  of  the  value  of  new  pipe;  and  I  may  say 
that  new  pipe  at  that  time  had  as  stable  and  fixed  a  selling 
price  and  specific  value  as  wheat,  and  when  the  value  of  the 
other  property  is  added,  it  makes  a  total  of  about  $285,000.  The 
mayor  of  the  city,  Mr.  Jones,  who  testified  that  he  had  had 
larj.*e  experience  in  the  gas  business  sinoe  1866,  and  in  both 
new  and  second-hand  pipe;  that  he  had  employed  many  men 
and  carried  on  a  land  business,  made  a  careful  estimate  of  the 
vslue  of  this  plant  outside  the  city,  and  testified  that  in  his 
Judgment  it  was  worth  $400,000,  to  dismantle,  take  up  and   sell 
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on  the  market.  Mr.  T.  P.  Brown,  who  was  a  gas  trustee  lor 
some  years,  testified  that  in  his  Jadi^ineiit  it  was  worth 
$576,000.  Mr.  Edwin  D.  Ph flip ps, brought  here  from  OolambuSf 
who  appeared  wholly  disinterested,  wno  was  for  sixteen  vears 
in  the  natural  gas  business,  estimates  the  entire  value  of  the 
plant  outside  at  $286,000,  and  in  round  numbers,  the  pipe-line 
alone,  about  $225,000.  Mr.  WiJliam  P.  Heston,  who  has  been 
the  manager  of  the  natural  gas  plant  ever  since  its  inoeption 
and  who  probably  had  as  good  an  actual  knowledge  of  this 
pipe  as  anv  one  who  was  called,  estimated    the   value   of  the 

fdant  outside  the  city  at  $600,000.  These  estimates  were  all  of 
ts  value  to  dig  up,  dismantle  and  sell.  Mr.  Driscoll,  who 
came  here  from  Indiana^  and  who  was  in  the  employ  of  the 
Kerlins,  and  Mr.  Kerlin  himself  were  the  only  witnesses  called 
by  the  defense  on  the  subject,  and  they  testified  that  in  their 
Judgment  when  everything  was  taken  out  that  should  be  al- 
lowed, it  would  be  worth  $122,107.  In  arriving  at  these  figures 
they  were  obliged  to  take  out  ten  cents  per  foot  for  taking  the 
pipe  out  of  the  ground,  which  would  make  $42,000,  while  other 
witnesses  estimated  this  expense  at  three  cents  per  foot;  and 
they  also  deducted  $10,000  for  possible  freight  tjiat  they  might 
be  compelled  to  pay  to  ship  the  pipe  to  dinerent  parts  of  the 
oountry.  Neither  Mr.  Kerlin  nor  Mr.  Driscoll,  nis  employe, 
could  be  said  to  be  disintersted.  Mr.  Philipps  seemed  to  be 
entirely  disinterested  and  a  man  who  was  entirely  fair  and 
without  political  interest  in  the  question,  and  after  a  careful 
computation  in  the  presence  of  the  court,  gives  his  estimate 
at  $286,338.  Mr.  Orossweiler,  who  is  wholly  disinterested  and 
a  man  of  experience,  as  I  have  said,  gives  his  estimate  of  the 
pipe  alone  at  $225,566, and  when  there  is  added  to  this  the  other 
things  that  should  be  taken  into  consideration,  his  estimate 
runs  up  to  about  1286,000,  adding  to  his  value  of  th^  pipe  the 
value  Mr.  Kerlin  himself  put  upon  the  telephone  line,  build- 
ings, boilers,  pumps,  etc.  Now  there  are  two  witnesses  who 
are  wholly  fair  and  disinterested  and  entirely  removed  from 
any  feeling  whatever  in  the  matter,  and  they  give  it  as  their 
Judgment  that  this  property  is  worth  from  $285,000  to  $240,000. 

Now  it  should  be  presumed  tliat  the  council  knew  the  value 
of  this  property  before  they  undertook  to  sell  in  this  manner; 
that  they  informed  themselves  as  to  the  probable  value  of  the 
property  which  they  undertook  to  sell  to  the  Kerlin  Brothers 
Company  for  $102,000  which  from  the  evidence  was  worth  at 
the  verv  least  $225,000.  The  sale  of  property  for  so  grossly  in- 
adequate a  consideration  as  this,  in  my  Judgment  constitutes 
an  abuse  of  corporate  power,  and  that  it  should  be  so  held  by 
the  court.  Allowing  to  the  Kerlin  Brothers  Company  what 
should  be  considered  as  a  large  profit,  say  125,000,  there  is  here 
over  and  above  any  legitimate  profit,  $100,000  of  property  that 
belongs  to  the  taxpayers  of  his  municipality  turned  over  prac- 
tically as  a  gift  to  the  Kerlin  Brothers  Company. 

While  it  may  be  Baid,and  it  has  been  said,  that  this  value  is 
to  some  extent  uncertain,  yet  it  has  been  made  as  certain  to 
this  court  as  human  testimony  could  make  it,  by  the  evidence 
of  men  who  had  had  the  widest  experience  and  who  appear  to 
be  frank,  honest  and  truthful.  The  defendant  was  given  every 
opportunity  to  call  witnesses,  and  it  called  none  except  Kerlin 
himself  and  an  employe,  while  the  city  called   five   winesses. 
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all  witboat  any  peoaniary  Interest  in  the  ease  except  as  tax- 
payers. The  average  value  of  this  property,  taking  all  of  the 
witnesses  together,  is,  as  I  have  stated,  ovar  $800,000,  and  its 
very  lowest  value  is  certainly  $225,000.  Can  it  be  said  that  the 
sale  of  this  immense  property  for  less  than  half  its  value,  and 
at  a  loss  to  the  city  of  $100,000,  is  not  an  abuse  of  oorporate 
power?  If  it  is  not,  then  that  provision  had  better  be  stricken 
out  of  the  statute.  It  is  put  there  for  some  purpose.  It  should 
be  construed,  not  strictly  against  the  taxpayer,  but  liberally 
in  hi?  behalf  and  strictly  against  his  agents  who  are  handling 
and  selling  and  disposing  of  his  property.  The  fact  that  the 
plant  is  being  run  at  a  loss  on  account  of  the  decrease  of  the 
supply  of  natural  gas.  is  no  reason  o^  excuse  for  selling  the 
pipe  and  other  property  for  half  their  value. 

There  have  been  some  decisions  upon  this  question,  and  I 
will  call  attention  to  one  of  them,  i  refer  to  a  New  York  case 
found  in  5  New  York  Supplement,  a  decision  of  the  supreme 
court  of  New  York.  The  court  say,  in  a  case  where  property 
was  about  to  be  bought  at  a  price  one-fourth  more  than  it  was 
worth : 

"For  a  mere  error  in  judgment,  involving  no  greater  differ- 
ence than  might  exist  between  persons  purchasing  property  for 
themselves,  the  court  would  not  be  required  to  interiere  and 
restrain  the  purchase  under  the  statute,  but  for  so  large  a- 
difference  as  appears  here  the  case  requires  to  be  otherwise 
coasidered.  It  involves  an  appropriation  of  a  large  sum  of 
money  belonging  to  the  public,  for  whicb  no  equivalent  is  to 
be  received  by  the  city,  and  it  is  accordingly,  in  all  substan- 
tial respects  the  gift  or  donation  of  so  much  money  to  the  per- 
son from  whom  the  property  is  proposed  to  be  purchased. 
This  the  law  will  nut  permit.  It  requires  the  same  fidelity, 
care  and  caution  on  the  part  of  the  individual  representing  tbe- 
public  interests  as  would  be  expected  to  be  usea  by  an  indi- 
vidual purchasing  the  like  property  for  himself  and  paying  for 
it  with  his  own  money.  In  all  public  positions  the  law  not 
only  expects,  but  it  exacts,  this  degree  of  care  and  fidelity  from 
those  representing  public  interests,  ajd  it  is  because  these  ex- 

Eectations  have  not  always  been  realized,  and  the  obligatloa 
as  not  been  observed,  that  the  statutes  have  been  passed, 
allowing  the  taxpayers  to  institute  suits  in  their  own  names  to- 
prevent  the  misappropriation  of  public  moneys  or  public  prop- 
erty. It  has  been  found  necessary,  in  addition  to  the  obliga 
tions  imposed  upon  public  officials,  to  subject  them  to  this  re- 
straint and  oversight  on  the  part  of  the  taxpayers,  not  only  to 
keep  down  their  own  expenditures  and  burden,  but  to  exact 
from  the  officials  a  complete  and  careful  discharge  of  the  duties 
imposed  upon  them  by  the  laws.** 

The  court  held  that  it  was  an  abuse  of  corporate  power  call- 
ing for  the  interference  of  the  court  when  property  was  to  be 
Eurchased  for  one-fourth  more  than  its  value;  and  what  shall 
e  said  when  property  is  sold  for  less  than  one-half  its  value, 
at  a  loss  to  the  city  of  more  than  $100,000? 

I  am  unable  to  avoid  the  conclusion  that  under  section  1777, 
taking  all  these  things  into  consideration,  here  was  an  abuse 
of  corporate  power  which  calls  for  the  action  and  intervention 
of  the  court.  In  my  Judgment  the  city  solicitor  was  fully 
warranted  and  Justified  and  simply  did  his  duty  in  applying  to 
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tho  eoart  in  the  name  of  tho  tazpayort  and  people,  to  proteet 
ihem  from  their  agents  who  were  thus  disposing  of  thenr  prop- 
ortj 

JS.  W.  Tolertan  and  HamUUrn  &  Kirhp^  for  Plaintiffs. 

jr.  B.  BraUey,  Gitj  Bolioitor,  O.  8.  Narihrvp  and  OrviUe  8. 
Brumbiiek^  for  Defendant. 


(Sixth  Oiroait— Ottawa  Co.,  O., Circuit  Court— Jnly  Term,  1895.) 

Before  Soribner,  Haynes  and  Bentley,  JJ. 
WINOUS  POINT  SHOOTING  CLUB  ▼.  HENBY  BODI  et  al. 

Mouth  of  a  river  tributary  to  a  lake  or  bay — 
<1).  The  mouth  of  a  riyer  tributory  to  a  lake  or  open  bay,  is 
where  the  course  of  the  river  is  oheclced  by  such  lake  or 
bay,  as  marked  by  the  sediment  deposited  by  the  current, 
although  the  waters  of  such  river  are  affected  by  the  rise 
and  fall  of  the  lake,  and  although,  at  certain  seasons,  no 
banks  appear  for  a  considerable  distance  inland,  above  the 
water  on  either  side,  and  at  other  times  only  a  marsh  or 
lowland  growth  of  vegetation  define  the  channel. 

BiglUs  of  private  ownership  extend  to  river ^s  mouth — 
<2).    The  rights  of  private  ownership  and  every  beneficial  in- 
terest in  such  river,  including   the   right  of  trapping  and 
hunting,  extend  to  its  mouth,  the  point  above  denned. 

Navigation  and  fishing  excepted-^ 
<8).  The  owners  of  the  land  covered  by  such  waters,  have  ex- 
clusive dominion  over  the  same,  subject  only  to  the  right 
of  public  navigation  and  fishing.  The  rights  of  naviga- 
tion and  fishing  go  together  in  such  waters.  Sloane  v.  ime- 
miller,  84  Ohio  8t.,  493,  followed  and  approved. 

Injunction  lies  for  violation  of  such  rights — 
<4).     For  the  violati«in  of  the  rights  of  such  ownership,  as,  for 
example,  those  of  huntins  and  trapping,  the  law  affords  no 
adequate  remedy,  and  injunction  lies. 

Appeal  from  the  Conrt  of  Common  Pleas  of  Ottawa  county. 

The  issues  and  facts  are  stated  by  tbe  court. 

HAYNES,  J. 

This  cause  coming  into  this  court  upon  appeal  from  the  court 
of  common  pleas  of  tbis  county,  and  the  court  finding  that  the 
appeal  has  been  perfected  in  all  respects  as  required  by  law, 
came  on  to  be  heard  upon  the  pleadings  and  the  evidence  and 
was  duly  submitted  to  the  court,  and  the  conrt  being  fully  ad- 
vised in  the  premises  does  find  the  equities  of  the  case  to  be 
with  the  plaintiff,  and  on  request  of  all  the  parties  to  this  ao- 
tion  that  the  conclusions  of  facts  be  stated  separately  from  its 
eonclusions  of  law,  find,  as  its  conclusions  of  facts,  to-wit: 

First^That  said  sections  mentioned  in  the  petition  as  21,  22, 
28,  24  and  25  are  situated  in  Ottawa  county,  and  that  the  other 
sections  mentioned  in  the  petition  lie  to  the  south  of  the  same, 
and  are  situated  in  Sandusky  county,  Ohio.  Sections  21,  28, 
28,  24,  25,  26,  2f7,  28,  88,  d4,  85  and  86  all  lie  adjoining  and   com- 
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prise  an  area  of  twelve  square  milee,  being  four  miies  east  and 
west  and  three  miles  north  and  soath ;  that  said  seetions  sit- 
uated in  Ottawa  county  are  numbered  from  the  west  to  the  east 
oonseoutively,  beginning  with  seotion  21,  and  beginning  with 
section  26  the  numbers  run  consecutively  to  the  west,  ending 
with  section  28,  and  beginning  with  seotion  88,  south  of  seotion 
28,  the  numbers  run  eonsecutlvely  to  the  east,  ending  with  sec- 
tion 26;  seotion  25  is  south  of  section  24;  and  that  a  large  por- 
tion of  said  twelve  square  miles  is  covered  with  water. 

Second— The  points  of  land  and  marsh,  the  water  indenta- 
tions into  the  land  and  marsh,  the  marshes  and  shoals,  islands, 
bodies  of  water  and  other  features  within  this  area  of  twelve 
square  miles,  have  local  names  located  and  described  as  fol- 
lows, to- wit:  ** Horseshoe  Island,**  which  is  situated  in  the 
southeast  quarter  of  section  20,  lying  west  of  said  section  21, 
which  is  surrounded  by  water. 

**Bixler*s  Point,'*  which  is  the  southwestern  point  of  a  strip 
of  land  and  marsti  running  from  the  southwestern  quarter  of 
section  21  northeast  to  the  northwest  quarter  of  section  22, 
which  is  surrounded  by  water. 

'*Winous  Point/*  which  is  the  southeastern  point  of  an  irreg- 
ular body  of  land  and  marsh  lying  mostly  In  the  southern  half 
of  section  22,  which  is  surrounded  by  water. 

"Long  Grass  or  Canvas  Back  Point**  is  a  point  of  land  and 
marsh  extending  south  from  the  northeast  quarter  of  seotion  28 
into  the  southeast  quarter  of  said  section. 

'*Slade*s  Point**  Is  a  small  point  of  land  extending  from  the 
main  land  in  the  southwest  quarter  of  section  18,  and  which  is 
a  little  west  of  north  from  south  of  Eagle  Island. 

''Eagle  Island**  is  situated  in  section  24,  entirely  surrounded 
by  water,  and  as  originally  surveyed  by  the  United  States  gov- 
ernment, contained  about  one  hundred  and  forty-four  acres, 
but  now  contains  about  three  acres,  and  is  situated  near  the 
center  of  the  south  half  of  section  24. 

"Nigger  Head  Island**  is  situated  on  the  section  line  between 
sections  28  and  24,  and  west  of  Eagle  Island  and  is  smaller 
than  Eagle  Island. 

"Peach  Island**  is  situated  on  the  north  half  of  section  28, 
and  is  separated  from  a  similar  body  of  land  and  marsh  lying 
to  the  east  and  south  by  a  stream  called  Tommy  Creek;  this 
body  of  land  and  marsh  lying  to  the  east  and  south  of  Tommy 
Creek  is  much  larger  than  Peach  Island, and  is  situated  in  the 
east  part  of  section  26,  the  southwest  part  of  section  26,  the 
northwest  part  of  section  86  and  the  northeast  part  of  section 
86,  and  is  separated  from  the  main  land  at  the  southeast  by  a 
stream  called  BaccOon  Creek,  and  the  most  northeastern  point 
Is  called  "South  Point,**  and  this  "South  Point"  is  a  little 
west  of  south  of  Eagle  Island. 

"Cape  Island**  is  a  small  point  of  land  and  marsh  above  the 
water,  situated  in  the  northwest  quarter  of  seotion  26,  and 
around  about  it  in  this  quarter  section  the  water  is  not  so  deep, 
and  is  called  the  "Middle  Ground.** 

''Squaw  Island*'  is  situated  in  the  northeast  quarter  of  sec- 
tion 27,  and  is  smaller  than  Eagle  Island. 

"Mud  Creek  Bay**  is  the  name  of  that  body  of  water  lying 
west  of  a  line  drawn  from  Winous  Point  to  Squaw  Island. 
'Eagle  Island  Marsh**  is  a  small  marshy   bog  upon   whiob 
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raihei  grow  above  the  water,  and  lies  a  short  distance  east  of 
Eagle  Aland  in  Sandusky  Bay. 

Third— Oommenolng  at  Blade's  Point,  the  shore  runs  south- 
westerly to  Ganyas  Back  or  Long  Grass  Point,  thenoe  north  In 
a  general  direction  by  irregular  courses  to  about  the  north  line 
of  section  28;  thence  westerly  to  nearly  the  northwest  corner 
of  section  22;  thence  southwesterly  to  about  the  southwest  cor- 
ner of  the  northwest  quarter  of  section  21;  thence  curving 
southerly  and  easterly  In  the  southwest  quarter  of  section  20 
and  the  northeast  quarter  of  section  29;  thence  easterly  through 
the  north  half  of  section  28  and  section  27,  to  a  poiot  a  little 
west  of  south  of  Squaw  Island,  where  it  meets  the  Sandusky 
river.  Commencing  then  at  a  point  south  of  Squaw  Island  on 
the  south  side  of  Sandusky  river,  the  shore  runs  and  curves 
southwesterly,  easterly  and  northerly,  in  sections  27,  84,  86,  86, 
26  and  25,  by  irregular  courses  to  said  South  Point;  thence 
soutbeasterlv  for  about  two  miles;  thence  easterly.  This  shore 
line  is  well  deflned^and  the  land  back  of  it  or  considerable  dis- 
tance is  maish  lands  and  subject  to  overflow  in  high  water, 
caused  by  the  rise  of  the  water  in  Lake  Erie  and  Sandusky 
Bay.  The  Sandusky  river  enters  section  28  at  the  southwest 
corner, and  flows  east  of  north  to  about  the  center  of  the  north 
half  of  said  section,  where  it  bends  and  flows  southeasterly  to 
the  southwest  quarter  of  section  27,  where  it  bends  and  flows 
north  and  east  toward  Squaw  Island,  and  between  the  course 
of  said  river  thus  described  and  the  4o-called  Mud  Creek  Bay 
to  the  north,  there  is  land  and  marsh  upon  parts  of  which 
trees  grow,  and  through  which  channels  are  cut  from  the  river 
to  said  Mud  Creek  Bay.  Mud  Creek  enters  section  29  in  the 
north  half,  and  flows  through  the  north  half  of  said  section, 
and  on  either  side  of  said  creek,  in  the  northeast  quarter  of 
said  section  29,  the  shore  is  low  and  marshy. 

Foortfa^Mud  Creek  Is  a  small  stream  which  rises  many  miles 
west  and  flows  in  a  northeasterly  direction,  and  for  several 
miles  up  stream  from  its  mouth  it  is  navigable  for  ordinary 
si^ed  water  craft.  When  said  Mud  Creek  reaches  the  northeast 
quarter  of  section  29,  west  of  section  28,  it  opens  out  into  a 
wider  expanse  of  water,  called  Mud  Creek  Bay,  which  is  from 
one  and  one-fourth  miles  long  east  to  west,  and  In  width  varies 
from  one  mile  near  Its  west  end  to  about  one-half  mile  at  its 
narrowest  point  between  Winous  Point  and  Squaw  Island. 
The  course  of  Mud  Creek  is  deflned  by  banks  until  it  reaches 
the  northeast  quarter  of  said  section  29,  where  it  enters  the 
wide  water  aforesaid,  and  from  there  downward  in  its  course 
there  are  no  banks  except  the  shore  lines  of  the  so-nalled  Mud 
Creek  Bav,  and  there  is  a  channel  to  this  Mud  Creek  leading 
easterly  through  the  so-called  Mud  Creek  Bay  which  is  some 
deeper  than  the  water  on  either  side,and  which  is  wide  enough 
for  the  passage  of  ordinary  water  craft  out  to  a  point  a  little 
ea«t  of  a  line  from  Squaw  Island  to  Winous  Point,  where  it 
empties  into  another  channel  hereinafter  mentioned.  The 
channel  of  Mud  Creek  through  Mud  Creek  Bay  has  a  depth  of 
about  seven  feet,  and  from  each  way  the  water  shoals  to  a 
depth  of  four  feet  or  less  near  the  shores,  which  are  low  and 
marshy.  Boats  can  pass  over  the  waters  of  this  Mud  Creek 
Bay  outside  of  this  cnannel,  and  in  the  spring  season  of  each 
year  there  Is  nothing  to  indicate  this  channel  in  Mud   Creek 
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Bay,  bat  from  June  until  about  the  flrst  of  October  eel  grass 
oomes  up  to  the  lurfaoe  of  the  water,  and  marks  the  channel 
and  current  caused  by  the  flow  of  the  water  of  Mud  Creek 
downward  through  this  wide  expanse  of  water  to  the  point 
above  referred  to. 

Fifth— The  Sandusky  river  is  a  much  larger  stream  than  Hud 
Greek,  and  as  far  up  its  course  as  Fremont,a  distance  of  above 
twenty  miles,  it  is  navigable  for  ordinarv  sized  water  craft. 
The  banks  of  this  river,  at  about  where  it  enters  the  southwest 
quarter  of  section  28,  become  low  and  marshy,  and  when  it 
reaches  a  point  south  and  near  Squaw  Island,  in  the  southwest 
quarter  of  the  northeast  quarter  of  section  27,  it  opens  into  a 
wide  expanse  of  water,  and  no  banks  appear  above  water  to 
define  its  obannel  or  current  in  its  course  downward  to  San- 
dusky Bay.  This  river  is  joined  by  another  small  stream 
callea  South  Creek,  through  its  right  bank  in  section  27,  south- 
east of  Squaw  Island.  In  the  the  spring  season  of  each  year 
there  is  nothing  to  define  the  channel  or  current  of  the  San- 
dusky river  from  a  point  where  its  banks  disappear,  aforesaid 
mentioned,  on  out  into  Sandusky  Bay,  except  ouoys  stationed 
by  the  United  States  government  to  mark  this  channel  for  the 
use  of  navigation.  But  from  about  the  first  of  June  to  about 
the  first  ef  October  of  each  year  eel  grass  oomes  up  to  the  sur- 
face of  the  water  along  and  back  from  the  margins  of  this 
channel,  and  in  some  places  rice  and  rushes  come  up  above 
the  surface  of  the  water,  and  during  such  seasons  of  the  year 
this  channel,  from  where  the  banks  of  the  river  disappear  as 
aforesaid,  on  out  the  entire  distance  to  the  Sanduskv  Bay  and 
for  a  distance  of  about  one  mile  into  the  bay.  is  well  denned. 
The  channel  of  the  Sandusky  river  is  considerably  deeper  than 
the  water  outside  of  this  channel, and  outside  of  this  channel  or 
either  side  thereof,  the  water  is  navigable  for  small  boats,  and 
the  water  shoals  from  this  channel  on  either  side  uniformly  to 
the  shores. 

Sixth— Commencing  at  the  point  where  the  banks  of  San- 
dusky river  become  submerged,  aforesaid  mentioned,  the 
channel  and  current  of  this  river  run  in  a  northerly  direction, 
between  Squaw  Island  on  the  west  and  Peach  Island,  Cape 
Island  and  the  Middle  Ground  on  the  east,  and  just  as  it  pass- 
es the  Middle  Ground,  the  aforesaid  channel  of  Mud  Creek  is 
connected  with  said  channel  of  the  Sandusky  river,  and  at  this 
point  the  channel  of  the  Sandusky  river  turns  sharply  to  the 
east, and  runs  along  the  northern  margin  of  the  Middle  Ground 
till  it  reaches  a  point  between  Canvas  Back  or  Long  Grass 
Point  on  the  north,  and  west  end  of  Eagle  Island  on  the  south, 
where  the  channel  separates  into  two  channels,  one  of  which 
turns  and  fiows  northeasterly  and  empties  into  the  Sandusky 
Bay  between  Slade^s  or  Slaters  Point  on  the  north  and  a  point 
at  the  east  end  of  Eagle  Island  on  the  south,  and  the  other 
channel  turns  and  runs  southeasterly  from  the  point  of  separa- 
tion, along  the  easterly  margin  of  the  Middle  Ground  and 
empties  into  the  Sandusky  Bay  between  the  east  end  or  near 
the  east  end  of  Eagle  Island  on  the  north  and  South  Point  on 
the  south.  There  is  a  slight  current  coming  down  Mud  Creek 
and  the  Sandusky  river  following  these  channels  to  the  iuno- 
tion  aforesaid  and  thence  following  the  channel  from  the  junc- 
tion of  the  same  on  out  to  the  said  point  of    separation,    and 
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thenoe  following  both  of  B»id  ohannels  out  into  the  Sandusky 
Bay.  The  channel  of  the  Sandusky  riyer  from  a  point  about 
tho  east  end  of  Eagle  Island  for  some  distanee  through  the  bar 
and  out  into  the  bay  has  been  dredged  and  improved  by  the 
United  States  goTernment  for  the  purposes  of  naTigation  In 
oonneotion  with  Lake  Erie  and  Sandusky  Bay. 

Seventh— 1  he  channel  of  the  Sandusky  river  is  considerably 
deeper  than  the  channel  of  Mud  Greek,  and  from  a  point  be- 
tween Squaw  Island  and  Peach  Island  to  the  west  eod  of  Eagle 
Island  has  a  uniform  width  of  about  six  hundred  feet,  aod  an 
average  depth  of  from  eight  to  ten  feet,  and  is  a  natural  chan- 
nel. 

Eighth— The  expanse  of  water  on  either  side  of  the  channel 
ot  the  Sandusky  river  below  Squaw  Island,  aod  also  the  ex- 
panse of  water  on  either  side  of  the  channel  from  said  junction 
west  through  Mud  Greek  Bay  has  a  depth  which  shoals  uni- 
formly to  the  shores,  except  the  Middle  Grounds  which  are  of 
less  depth,  the  average  depth  of  the  Middle  Ground  at  ordinary 
stages  of  the  water  being  from  three  to  four  feet.  A  part  of 
this  expanse  of  water  is  a  channel  known  as  "Cape  Island 
Ohanner*  between  the  Middle  Ground  and  Cape  Island  on  the 
north  and  Peach  Island  on  the  south,  through  which  a  portion 
of  the  waters  coming  down  the  Sandusky  river  leaves  the  main 
channel  and  flows  eastward, and  rejoins  the  waters  of  the  river 
again  at  or  near  its  southern  mouth,  and  thence  empties  into 
Sandusky  Bay.  This  channel  Is  only  three  or  four  feet  deep, 
and  in  summer  and  autumn  is  covered  over  with  reeds,  rushes 
and  uther  low-land  vegetation. 

Ninth— Between  Squaw  Island  and  the  adjacent  land  on  the 
west  is  a  channel  which  at  first  was  an  artificial  channel,  but 
which  has  been  enlarged  by  ttie  action  of  the  water  to  a  con- 
siderable width  and  to  a  depth  of  four  or  five  feet,  through 
which  some  of  the  waters  of  the  Sandusky  river  pass  into  Mud 
Creek  Bay,  and  thence  ]i)in  again  the  main  channel  of  the 
river,  but  the  main  body  of  the  water  united  with  South  Greek 
near  Peach  Island  and  Squaw  Island,  retains  its  current  and 
flow, and  follows  the  channel  to  Its  mouth  in  the  Sandusky  Bay. 

Tenth— At  and  beyond  the  northeasternmost  mouth  of  said 
ehannel  is  a  bar  formed  by  the  deposits  from  the  waters  nf  the 
river  as  they  mingle  with  the  waters  of  Sandusky  Bay.  The 
channel  has  been  Kept  open  through  this  bar  by  dredging  at 
different  times.  The  channels  of  said  Mud  Greek  and  Sandusky 
river  are  always  clear  of  vegetation  and  in  summer  months  and 
oarly  autumn  their  limits  are  defined  by  the  rushes,  reeds  and 
other  low-land  and  marsh  vegetation,  which  grows  more  or 
less  over  all  the  other  portions  of  these  waters.  But  in  the 
spring  of  the  year  all  that  territory  from  Squaw  Island  on  the 
south  and  Horseshoe  Island  on  the  west,  eastward  out  to  Lake 
Erie,  except  tlie  islands,  is  open  water. 

Eleventh— Mud  Creek  Bay,  Sandusky  river,  for  several  miles 
up  its  channel,  and  all  the  waters  in  question  in  this  case  and 
the  waters  in  section  20  lying  west  of  section  21,  rise  and  fall 
with  the  waters  of  Sandusky  Bay  and  Lake  Erie.  The  heavy 
southwest  winds  will  cause  said  waters  to  fall  from  two  to  three 
feet  below  the  ordinary  sta^e,  and  heavy  northeast  winds  will 
cause  the  waters  of  Lake  Erie  and  Sandusky  Bay  to  back  up 
and  thereby  raise  these  waters  from   two   to   three    feet,    and 
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when  the  water  is  the  hlshest,  it  sets  back  from  the  ihore 
oonsiderable  distance  and  over  the  isIandB  and  marsh  points, 
so  that  a  greater  part  of  them  can  be  passed  over  with  row 
boats,,  and  when  the  water  is  the  lowest  some  of  these  marsh 
islands  and  points  are  dry.  When  the  winds  blow  from  the 
nortlieast,  the  waters  are  set  back  in  a  full  volume  from  the 
bay  the  entire  width.  When  there  are  no  disturbing  causes  the 
waters  flow  in  the  channel  sufficient  to  carry  off  the  water 
coming  down  the  river. 

Twelfth— The  larger  portion  of  said  territories  are  well  adapt- 
ed for  fishing,  hunting  and  the  harboring  and  protection  of 
fish  and  game,  and  large  quantities  of  fish,  frogs,  wild  ducks, 
wild  geese,  turtles  and  other  wild  game  abound^ln  said  water 
and  are  fit  for  food,  and  said  lands  derive  their  chief  value 
from  their  adaptation  to  the  sports  of  hunting  and  fishing  and 
to  the  harboring  and  protection  of  fish  and  game. 

Thirteenth— Plaintiff  is  a  corporation  duly  incorporated  and 
existing  under  the  laws  of  the  state  of  Ohio,  and  nas  a  legal 
title  in  fee  simple  to,  and  at  the  commencement  of  this  action 
and  for  about  eight  years  prior  thereto,  it  was,  and  it  still  is, 
in  the  actual  possession  of  all  the  lands,  islands,  marshes, 
shores  and  waters  mentioned  and  described  in  its  petition. 

Fourteenth— And  that  at  the  jommenoement  of  this  action, 
the  defendants  claimed  no  interest  in  or  to  any  part  of  the 
lands,  islands,  or  marshes  described  in  said  petition,  and  did 
not  claim  to  have  possession  of  any  part  of  the  same,  but  they 
were  claiming  that  the  Sandusky  river  terminated  at  or  near 
Bquaw  Island,  and  that  all  of  the  waters  lying  to  the  north  and 
west  and  covering  the  lands  described  in  said  petition  are  a 
continuation  of  Sandusky  Bay, and  are  public  waters,  and  thai 
as  members  of  the  public,  they  had  a  right  to  enter  upon  any  of 
said  waters,  at  will,  and  to  set  fish  nets  In  said  waters  and 
drive  stakes  into  the  soil  under  said  waters,  and  to  hunt  ducks, 
geeise,  frogs,  turtles  and  other  wild  game,  in,  upon  and  over 
said  waters,  and  to  capture,  kill  and  remove  the  same  from 
said  waters,  and  all  of  which  the  defendants  do  still  claim; 
and  that,  prior  to  the  commencement  of  this  action,  the  de- 
fendants at  divers  times  had  entered  upon  said  waters, and  set 
fish  nets  therein  and  driven  stakes  into  the  soil  under  said 
waters  to  anchor  said  nets,  and  had  shot,  captured  and  killed 
and  removed  from  said  waters  fish,  ducks,  frogs,  turtles  and 
other  wild  animals  and  game  abounding  therein  and  over  said 
waters,  and,  at  the  commencement  of  this  action  the  defend- 
ants were  threatening  and  still  do  threaten  to  enter  upon  those 
waters  covering  the  lands  described  in  the  petition  which  lie 
north,  east  ana  west  of  Squaw  Island,  heretofore  mentioned  as 
the  point  where  said  Sandusky  river  enters  wide  water,  and 
also  heretofore  mentioned  as  the  point  where  defendants  claim 
said  Sandusky  river  terminates,  and  set  fish  nets  therein,  and 
anchor  the  same  to  the  soil  under  said  water,  and  catch  fish 
therefrom,  and  to  hunt,  pursue,  shoot  at,  shoot  capture,  kill 
and  remove  from  said  waters,  and  from  over  said  waters,  anv 
and  all  kinds  of  game  and  animals  whatsoever  against  the  will 
and  without  the  consent  of  the  plaintiff,  and  at  their  own  will 
and  pleasure;  and  that  said  threatened  acts  of  defendants  are 
of  a  continuous  and  constantly  recurring  nature  on  the  part  of 
said  defendants;  and  that  the  plaintiffs  have  no  adequate 
remedy  at  law  or  in  a  suit  for  damages. 
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ion  " 

oti  And  as  itB  oonclnsions  of  law,    upon   the    facts    found,    the 

rof  oonrt  finds: 

lii  First— That  body  of  water  claimed  by  the  defendants  to  be  a 

ik  continuation  of  the  Sandusky  Bay,  is  not  such  continuation  of 

tb*  said  bay,  but  the  same  are  waters  of  the  Sandusky  river  and 

the  Mud  Greek;  that  said  Mud  Greek    and    Sandusky    riyer   flow 

Iter  through  the  lands  described  in  the  plaintiff's  petition,  and  that 

said  Mud  Creek  empties  into  Sandusky  river  upon  the  lands  of 
,pt.  plaintiff  described  in  Its  petition,  and  from  this  Junction,  said 

of  Sandusky  river'  flows  easterlv  and  empties  into  Sandusky  Bay 

ki,  at  a  line  commencinjg;  at  Blade's  or  Slate's  point  in   the  south- 

t«r  west  quarter  of  section    18,    in    town    six,    range   sixteen,    in 

oe  Ottawa  county,  Ohio,  and  running  thence  east  of  south  to  the 

3(]  east  end  of  Eagle  Island  in  section  24,  lying  south  of  said  sec- 

tion 18  and  running  thence  west  to    south    to    a    point  called 
^j  ''South  Point,"  situated  in  about  the  center  of  the   southwest 

ij  quarter  of  the  northwest  quarter  of  section  25  lying  south   of 

]],  said  section  24. 

a  Second— That  all  those  waters  lying  west  of  said  line   drawn 

from  Slade's  Point  to  a  point  at  the  east  end  of  Eagle  Island 
and  thence  to  "South  Point",  covering  the  lands  described  in 
the  plaintiff's  petition, are  owned  by  the  plaintiff,  and  it  is  en- 
titled to  every  beneficial  use  and  enjoyment  thereof,  and  the 
defendants  have  no  lawful  right  to  enter  upon  any  of  said 
waters,  without  the  consent  of  the  plaintiff  for  any  purpose 
whatever,  except  to  navigate  said  waters. 

Third— That  the  plaintiff  has  no  adequate  remedy  at  law  for 
the  grievances  threatened  by  the  defendants. 

It  is,  therefore,  considered  and  decreed  that  each  of  the  de- 
fendants be,  and  they  hereby  are,  perpetually  enjoined  from 
entering,  attempting  to  enter  upon,  or  threatening  to  enter  up- 
on any  of  the  waters  covering  the  lands  described  in  the 
plaintiff's  petition  which  lie  west  of  a  line  drawn  from ' '  Slade's 
or  Slate's  Point,"  situated  in  the  southwest  quarter  of  section 
18,  in  town  six,  range  sixteen,  in  Ottawa  county,  Ohio,  and 
running  thence  to  the  east  end  of  Eagle  Island,  in  section  24, 
Iving  south  of  said  secton  18,  and  running  thence  to  "South 
Point,"  situated  in  about  the  center  of  the  southwest  quarter 
of  the  northwest  quarter  of  section  25,  lying  south  of  said  sec- 
tion 24,  in  Sandusky  county,  Ohio,  for  the  purpose  of  setting 
fish  nets  or  fishing  in  said  waters,  or  for  the  purpose  of  hunt- 
ing, shooting  at,  shooting,  capturing,  killing  in  any  manner 
and  removing  any  wild  ducks,  wild  geese,  turtles,  frogs  or 
other  wild  game  or  animals  from  said  waters  or  from  over  said 
waters  and  from  any  and  all  other  purposes  whatsoever,  except 
to  navigate  said  waters,  and  they  are  hereby  perpetually  en- 
Joned  from  entering  upon  any  of  said  lands,  snores,  marshes 
and  islands  therein,  for  any  of  the  purposes  aforesaid  or  any 
other  purpose  whatever,  without  the  consent  of  the  plaintiff, 
and  while  navigating  any  of  said  waters  they  are  hereby  per- 

f actually  enjoined  from  shooting,  shooting  at,  capturing,  kill- 
ng,  taking  and  removing,  in  any  manner,  by  any  means  or 
device,  an/  fish,  frogs,  turtles,  wild  geese,  wild  ducks,  or 
other  wild  animals  or  wild  game  being  in,  upun  or  over  said 
waters  or  shores,  or  islands  or  marshes,  and  each  of  said  de- 
fendants is  hereby  perpetually  enjoined  from  ever  claiming  or 
asserting  any  right  to  enter  or  be  upon   said   lands,    marshes, 

V«l.  to.  To  Sif .  43.    B«piint«4  on  •eoonat  of  orron. 
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iBlands,  waters  and  sbures,  for  eueh  purposes  prohibited  by 
this  decree,  and  that  the  plaintiff^s  title  in  and  to  all  of  said 
lands, marshes, shores, islands  and  waters  described  in  its  peti- 
tion which  lie  west  of  the  line  aforesaid  described,  as  against 
each  of  said  defendants,  is  hereby  forever  quieted,  but  nothing 
herein  contained  shall  prohibit  the  defendants  to  exercise  the 
public  right  of  navigation  in  said  water. 

It  is  lurther  considered  that  the  defendants  pay  the  costs  of 
these  proceedings,  and  that  a  special  mandate  be  sent  to  the 
court  of  common  pleas  to  carry  this  iudffment  into  execution. 

Oeorge  A.  True  and  C.  J.  York^  for  Plaintiffs  in  Error. 

8.  B.  Harrt'f,  E,  O,  Love  and  J,  B.  Bartlett^  for  Defendant  in 
Error. 

(Mandate  from  Supreme  Court ) 

Supreme  Court  of  the  State  of  Ohio« 

Of  the  Term  of  January,  A.  D.   1807.    To-wit,   Tuesday,   Octo- 
ber 6th. 

HENRY  BODI  et  al.  v.  THE  WINOUS  POINT  SHOOTING 

CLUB  NO.  4750. 

Error  to  the  Circuit  Court  of  Ottowa  county. 

It  appearing  to  the  court  that  an  error  crept  into  the  Judg- 
ment heretofore  rendered  in  this  cause  at  this  term,  it  is  or- 
dered that  said  Judgment  be  and  the  same  is  hereby  set  aside 
and  vacated.  And  proceeding  now  to  render  such  Judgment  as 
should  have  been  rendered  in  this  cause  upon  the  record  here- 
tofore submitted,  this  court  finds  that  there  is  error  in  the 
order  and  Judgment  of  the  circuit  court  in  this  to-wit:  In  en- 
Joining  the  defendants  below  from  setting  fish  nets  and  fishing 
m  the  navigable  waters  described  in  said  order  of  injunction 
and  removing  fish  therefrom,  and  so  much  of  said  Judgment  is 
hereby  reversed.  In  all  other  respects  said  Judgment  of  in- 
junction is  affirmed.  It  is  further  ordered  that  the  costs  in 
this  court  be  paid,  one-half  by  the  plaintiffs  in  error,  and  one- 
half  by  the  defendant  in  error,  and  this  cause  is  remanded  to 
the  court  of  common  pleas  of  Ottawa  county  for  execution. 


(First  Circuit— Hamilton  Co.,  O.,  Circuit  Court,  J  an. Term,  1900.) 

Before  Smith,  Swing  an  Giflen,  JJ. 

THE  FIDELITY  MUTUAL  LIFE  ASSOCIATION  v.  EMMA 

TROY. 

Life  Imurance  Policy— Failure  to  pay  premium  on  account  of  a6- 

sence  of  agent— 

In  an  action  upon  a  life  insurance  policy,  the  defense  being 
that  the  same  was  forfeited  by  non-payment  of  the  9uarter- 
ly  premium  due  July  1,1896,  it  appeared  that  plaintiff  went 
to  the  office  of  the  association  during  business  hours  on 
several  occasions,  including  July  1,  prepared  to  pay  the 
premium,  but  was  prevented  from  so  doing  by  the  absence 
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of  any  one  authorized  to  receive  it,  the  only  person  there 
present  informing  her  on  July  1,  that  he  had  aelivered  her 
message  of  June  16  to  the  cashier  of  the  association  to  the 
effect  that  piaintlff  wanted  to  pay  the  premium,  and  would 
be  there  the  following  day.  Held:  That  no  amount  of  dili- 
gence on  the  part  of  the  plaintiff  would  excuse  non-pay- 
ment of  the  premium  unless  some  act  of  the  defendant, 
either  of  omission  or  commission,  intervened  to  prevent, 
such  payment. 

Error  to  ihe  Court  of  Common  Fleas  of  Hamilton  county. 

GIFFEN,  J. 

This  was  an  aotion  upon  a  life  insurance  policy,  the  defense 
being  that  the  same  was  forfeited  by  non-payment  of  the 
quarterly  premium  due  July  1,  1896.  If  we  are  to  credit  the 
statements  made  by  the  plaintiff  and  Mrs.  Hudson,  and  we 
have  less  reason  than  the  Jury  and  the  trial  Judge  to  doubt 
them,  she  went  to  the  ofBice  of  the  association  during  business 
hours  on  several  occasions,  including  July  ],  1896,  prepared  to 
pay  the  premium,  but  was  prevented  from  so  doing  by  the  ab- 
sence of  any  one  authorizea  to  receive  it,  the  only  person  there 
present  informing  her  on  Julv  1.  that  he  had  delivered  her 
message  of  June  16  to  the  cashier  of  the  association  to  the  effect 
that  plaintiff  wanted  to  pav  Mr.  Troy's  insurance,  and  would 
be  there  the  following  day.  She  testifies  further  that  in 
March,  1896,  one  Gary,  the  inspector  of  the  association,  called 
on  her,  and  tried  to  induce  her  to  give  up  the  policy,  as  she 
could  not  keep  up  the  payments.  At  this  time  the  insured  was 
in  poor  health,  and  never  recovered. 

Gary  was  not  called  as  a  witness,  nor  was  the  testimony 
otherwise  contradicted. 

It  is  further  contended  that  two  special  charges  were  erron- 
eously given  to  the  Jury  at  the  request  of  the  plaintiff. 

The  chief  objection  is  stated  by  counsel  for  defendant  as  fol- 
lows: 

"The  charges  utterly  ignore  the  absolute  duty  resting  upon 
the  plaintiff  to  pay  the  premium  on  or  before  July  1,  and  that 
nothing  would  excuse  the  non-performance  of  this  duty  except 
some  act  on  the  part  of  the  defendant  which  prevented  her  us- 
ing due  eare  to  avoid  the  consequences  of  such  act,  from  ful- 
filling her  absolute  duty.** 

The  real  point  of  the  objection  is  that  the  only  excuse  for 
failure  to  pay  the  premium  would  be  some  act  of  the  defend- 
ant preventing.  A  careful  reading  of  these  charges  discloses 
that  this  condition  to  recovery  is  included  in  each,  substan- 
tially in  the  following  terms:  ''But  was  unable  to  pay  the  same 
by  reason  of  there  being  no  one  at  such  office  to  receive  such 
payment  on  behalf  of  defendant,  and  that  she  was  informed 
that  every  one  had  gone  home  for  the  day.**  Under  this  in- 
struction plaintiff  was  required  to  show  that  the  absence  of  the 
representatives  of  the  association  from  the  office  during  busi- 
ness hours  prevented  her  from  paying,  although  she  herself 
had  used  due  diligence.  In  this  connection  it  is  also  urged 
that  the  court  erred  in  its  general  charge,  where,  after  telling 
the  jury  what  due  diligence  was,  it  said  that  if  plaintiff  used 
due  diligence  in  attempting  to  pay  the  premium,  the  associa- 
tion haa  no  right  to  lapse  the  policy,  and  she  was  entitled  to 
recover. 
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Standing  alone  without  any  qnalifleatlon,  anoh  m  charge 
would  be  erroneous;  but  it  does  not  bo  appear  in  thU  case,  for 
the  court  added  tbe  following,  to- wit:  "if  you  find  that  tbe 
defendant  company  had  Buob  reasonable  business  hour  for 
closing,  and  that  the  plaiutifl  knew  of  it,  or  ought  to  have 
known  of  it,  you  will  then  inquire  whether  she  made  reason- 
able efforts  to  send  there  before  or  on  JuJy  1,  1896,  to  pay  her 
premium,  and  that  she  did  take  such  premium  to  the  office  of 
the  company  and  tender  the  same  to  the  agents  or  employes  ot 
the  company  at  Cincinnati,  Ohio,  within  such  reasonable  hour. 
If  she  did,  and  found  that  the  defendant's  agents  or  employes 
were  not  present  or  absented  themselves  from  the  office,  and 
that  she  tnereafter  used  reasonable  diligence  after  July  1,  to 
tender  the  premium  to  the  company  or  its  agents  at  Olncln- 
natl,  Ohio,  your  verdict  should  be  tor  the  plaintiff.** 

From  this  charge  it  is  plain  that  reasonable  efforts  alone 
were  insufficient,  out  if  after  such  efforts  she  found  defendant's 
agents  or  employes  absent  from  tbe  office,  she  was  entitled  to 
recover. 

We  think  the  general  charge  as  well  as  the  two  special 
charges  conveyed  to  the  jury  the  very  doctrine  contended  for  by 
counsel  for  the  defendant  to>wit:  That  no  amount  of  diligence 
on  the  part  of  the  plaintiff  would  excuse  non-payment  of  the 
preml^im  unless  some  act  of  the  defendant,  either  of  omission 
or  commission,  intervened  to  prevevt  such  payment. 

We  find  no  error  in  the  record,  and  the  judgment  will  be 
affirmed. 

OUveland  A  Bowler^  for  Plaintiff  in  Error. 

Sha^  A  Cogan  and  Robert  0.  Pughi  contra. 


Second  Circuit— Olark  Co.,  O.,  Circuit  Court  Nov.  Term,  1898.) 

Before  Wilson,  Summers  and  Shearer  JJ. 

YEAZILL  V.  THE  STATE  OP  OHIO. 

Tr<xde  in  wheat — May  he  regulated  by  legUlation — 
(1).  The  value  of  wheat  is  determined  by  its  grade,  and  the 
rules  of  grading  are  so  arbitrary  in  their  nature  that  wheat, 
apart  from  other  grains  in  commerce,  might  be  a  proper 
subject  for  legislative  control,  and  It  is  within  the  province 
of  the  legislature  to  determine  how  it  may  be  purchased 
and  sold,  provided  the  rights  of  the  public  are  not  contra- 
vened thereby. 

Sec.  4439-1  R.  S,— Purchase  of  wheat  from  producer  by  half-buehel 

only,  uneonHtitutionaJ— 

(2).  Sec.  4489-1,  B.  S.  O.,  which  provides  that  in  the  purchase 
of  wheat  from  the  original  producer,  no  other  measure  but 
the  half-bushel  shall  be  used,  although  properly  passed  for 
the  purpose  of  preventinft  an  Imposition  or  fraud  In  the 
purchase  of  grain,  if  made  to  protect  the  producer  of  wheat 
to  the  ezcluslon  of  all  other  dealers  in  wheat,  makes  a  dis- 
tinction applicable  to  the  producer  of  wheat  alone,  and  beinft 
unequal  in  its  terms,  is  not  a  proper  classifloation,  and 
therefore  unconstitutional. 
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Error  lo  the  Court  of  Common  Fleas  of  Clark  ooanty. 

Plaintiff  in  error  oited:  Section  1,  Bill  of  Rigbte:  eeo.  2,  part 
4,  Con.  U.  S. ;  see.  ],  14  Amend.  Con.  U.  8.:  filehie  t.  People, 
40  N.  E..  455:  Coal  Co.  v.  Roieer,  58  Ohio  St.  12;  Palmer  A 
Crawford  v.  Tingle,  55  Ohio  St.,  442;  Wh.  Br.  A  T.  By.  Co.  v. 
Giimore,  8  0.  0.  Bep.,  658:  Young  ▼.  Lion  Hdw.  Co.,  55  Ohio 
St.,  423;  Flatau  ▼.  Manffleld,  14  0.  C.  Bep., 592;  Sipe  ▼.  Murphy, 
49  Ohio  St.,  587:  re  Grioe,  79  Fed.  Bep.,  628;  HoeHing  v.  San 
Antonio,  20  S.  W.,  85;  State  v.  Florer,  81  N.  B.,  895;  GuJf  Co. 
▼.  ElliB,  165  U.  S.,  154:  Middletown  v.  Middletown,  85  Alt., 
1065;  Cooley  Coneti.  Lim.  (5th  Ed.),  891;  Low  v.  Printing  Co., 
69  N.  W.,  846-862;  Plymouth  v.  Schulthere,    85  N.    E.,    14;   Ex 

Sarte  Eadaok,  85  Cal.,  274,  24  Pae.,  787;  United  States  y. 
[orris,  89  U.  S.  (14  Pet),  464;  Lup  v.  By.  Co.,  26  S.  W.,  75; 
Millett  V.  People,  7  N.  E.,685;  re  Yot  Sans,  75  Fed.  Bep.,  986; 
Taooma  v.  Ereeoh,  46  Pao.  Bep., 965, 266;  Ho  Ah  Enow,  12  Fed.. 
Cases,  256;  State  ▼.  Loomis,  115  Mo.,  827,  22  8.  W.,  850;  Stick- 
ney  on  State  Control  of  Trade  A  Commerce,  152,  and  Equal 
Bights  of  Buyer  and  Seller,  144-146. 

defendant  in  error  oited:  8  Am.  A  Eng.  Eney.  Law,  689  696, 
697:  State  ▼.  Nelson.  52  Ohio  St.,  97;  20  Iowa,  888;  16  Nev.,  482; 
86  Cal.,  196;  16  Wis.,  898 !29  Am.  &  Eng.  Enoy.  Law,  60^56;  Bex 
▼.  Arnold,  6  T.  B.,  858;  Eaton  v.  Eegsn,  118 Mass.,  484;  Wheeler 
V.  Bussel,  7  Mass.,  258;  Peel  Splint  Coal  Co.  v.  W.  Va.,  17  L. 
B.  A.,  885;  Weller  y.  State,  53  Ohio  St.,  90;  Sees.  7067,  7071, 
7069-6,  4442,  Bevised  Statutes. 

Tbe  plaintiff  in  error  was  indicted  in  the  court  below  for  the 
use  of  s  measure  other  than  the  standard  half-bushel,  for  the 
purpose  of  ascertaiuing  the  weight  of  wheat  and  the  value 
thereof.  Upon  this  indictment,  a  Jury  was  waived,  and  an 
agreed  statement  of  the  facts  prepared  and  submitted  to  the 
court,  upon  which  the  defendant  was  found  guilty  and  fined 
the  sum  of  $25.00  and  costs.  A  demurrer  had  been  filed  to  the 
indictment,  which  was  overruled,  and  Judgment  was  entered 
upon  the  finding  of  the  court.  Error  is  prosecuted  to  reverse 
the  Judgment  below,  for  overruling  the  demurrer  to  the  indict- 
ment, on  the  ground  that  the  statute  under  which  the  defend- 
ant was  indicted  and  convicted  is  unconstitutional. 

The  law  under  which  the  defendant  was  indicted,  and  the 
section  of  the  law  defining  the  crime,  was  enacted  on  March  1, 
1894,  91  O.  L.,  47,  (now  section  4489-1,  Bevised  Statutes). 
Ihe  first  section  is  as  follows: 

''Be  it  enacted  by  the  general  assembly  of  the  state  of  Ohio, 
that  it  shall  be  unlawful  for  any  person,  commission  merchant, 
miller,  dealer,  grain  inspector,  corporation,  company,  firm,  or 
associstion,  either  by  himself,  itself,  officer,  a^ent,  or  employe 
when  purchasing  or  receiving  in  barter  or  exonange  for  fiour 
or  otherwise,  from  the  original  producer,  bis  agent  or  employe, 
to  use  for  the  purpose  of  testing  or  determining  the  weight, 
grade,  milling  or  market  value  of  wheat,  anv  measure  other 
than  the  standard  half-bushel  furnished  this  state  by  the 
United  States;  and  the  use  of  any  fractional  part  of  said 
standard  half-bushel  measure  for  such  purpose  will  be  a  viola- 
tion of  this  section.** 

It  was  claimed  that  the  law  was  invalid  for  indefiniteness  in 
its  terms;  and  not  capable  of  application,  because  the  subject 
of  the  purchase  is  not  expressed  in  the  act.    The   court  held 
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that  while  the  syntax  is  not  the  beet,  the  law  was  snfRolentiy 
olear  that  wheat  is  meant,  the  parohasing  of  which,  and  the 
testing?  the  yalue  of  which,  by  any  other  measure  than  the 
half-bashel,  is  prohibited.  It  was  further  contended  that  the 
law  was  unconstitutional  and  that  it  was  class  legislation ;  that 
it  invades  the  liberty  of  the  citizens,  and  deprives  the  citizens 
of  property  rights  without  due  process  of  law,  and  of  the  equal 
protection  of  law. 

WILSON,  J. 

The  value  of  wheat  is  determined  by  its  grade,  and  the  rules 
of  grading  are  so  arbitrary  in  their  nature,  that  it  seems  to  ub 
the  legislature  in  its  wisdom  may  conclude  that  wheat,  apart 
from  other  grains  In  commerce,  is  a  proper  subject  for  legisla- 
tive control,  and  It  mav  be  said  also  that  we  think  it  is  within 
the  province  of  the  legislature  to  determine  how  Its  purchase 
and  sale  may  be  controlled,  so  that  they  do  not  contravene  any 
right  of  the  public.  It  was  competent  for  the  legislature  to 
determine  that.  In  order  to  prevent  fraud  and  Imposition,  but 
one  standard  should  be  used  In  the  test,  and  a  standard  con- 
taining the  quantity  of  a  half-bushel  might  be  selected,  as  the 
best  and  surest  test  of  the  weight,  and  the  value  of  the  grain, 
so  that  In  this  regard  we  concede  to  the  legislature  the  power 
to  regulate  the  purchase  and  sale  of  wheat. 

It  Is  argued,  however,  that  this  law  is  unconstitutional,  for 
the  reason  that  it  invades  the  liberty  of  the   citizen,    and   de- 

E rives  the  citizen  of  property  rights  without  due  process  of 
iw,  and  of  the  equal  protection  of  the  law. 

These  paternal  legislative  acts  have  been  considered  vari- 
ously by  the  courts  of  the  various  states  of  the  Union.  We 
have  examined  a  large  number  of  cases  considering  the  differ- 
ent acts,  and  we  find  that  in  them  all,  whatever  the  differences 
there  may  be  in  the  opinions  of  the  courts  In  other  respects, 
this  principle  is  universally  recognized,  that  whenever  a  bur- 
den Is  placed  upon  persons,  or  a  class  of  persons,  or  whenever 
a  privilege  or  protection  is  given  to  persons  or  a  class  of  persons, 
to  the  exclusion  of  other  persons,  it  must  be  based  upon  some 
existing  distinction  or  reason  not  applicable  to  the  persons  not 
within  Its  provisions. 

This  act,  if  we  p^rant  it  to  be  properly  passed  for  the  purpose 
of  preventing  an  imposition  or  fraud  In  the  purchase  of  grain, 
is  made  to  protect  the  producer  of  wheat,  to  the  exclusion  of 
all  other  dealers  In  wheat.  Now,  what  reason,  what  distinc- 
tion is  there  applicable  to  the  producer  of  wheat  that  does  not 
apply  to  any  other  person  who  deals  In  wheat? 

In  answer  to  this  question  It  is  argued  by  the  defendant  in 
error,  that  the  other  persons  who  deal  in  wheat  are  the  millers 
or  shippers,  who  have  a  peculiar  business  knowledge  with 
reference  to  wheat  and  the  value  of  wheat,  which  exempts 
them  from  the  necessity  of  the  protection  of  the  law,  in  this 
regard.  But  millers  and  shippers,  other  than  producers,  are 
not  the  only  persons  who  buy  wheat.  Wheat  is  sold  at  sheriffs' 
sales  and  constables*  sales  and  executors*  and  administrators' 
sales;  any  person  may  buy  it.  It  is  taken  for  debt,  and  any 
person  may  take  it  from  the  producer.  A  man  is  not  necessar- 
ily a  shipper  or  miller  because  he  buys  wheat.  There  are  in- 
numerable reasons  why  he  may  not  want  to  buy  wheat  from 
the  producer,  and  why  he  may  not  want  to  sell  wheat,  and  not 
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want  to  ship  it  after  he  bag  boaght  It.  We  oannot  deny  to  any 
oltieen. in  the  state  the  right  to  boy  and  sell  wheat  woeneyer 
be  9eeB  fit.  Therefore,  if  he  has  the  right  to  do  so,  and  it  is 
necessary  to  protect  him  when  he  sells  it,  from  fraud  and  im- 
position, whether  he  be  a  purchaser  of  wheat  or  not,  he  is  en- 
titled to  the  same  protection  that  is  extended  by  the  law  to  the 
producer. 

There  ^is  no  reason  why  the  farmer  should  be  granted  express 
legislation  and  tutelage,  or  why  he  should  be  made  .a  ward  of 
the  state,  or  protected  in  his  dealings  as  an  infant,  or  as  a 
married  woman  was  at  one  time.  It  is  a  reflection  upon  his 
Intelligence  and  business  capacity,  to  select  him  out  of  the 
community  and  say  that  his  weakness  is  such  that  the  law  will 
throw  around  him  protection,  which  will  prevent  imposition 
when  he  wants  to  sell  a  bushel  of  wheat.  It  could  not  give 
that  protection  to  a  merchant  to  protect  his  goods,  or  the  miller 
to  protect  his  wheat  when  the  farmer  wants  to  buy  it  from  the 
miller  for  seed.  We  think  that  thw  law  in  its  terms  is  unequal, 
that  it  does  not  apply  uniformly  to  all  the  citizens  in  the  state, 
and  there  is  no  reason  or  sense  in  the  classification  which  the 
statutes  make;  that  it  is  not  proper  classification  to  say  that 
the  producer  of  wheat  alone  shall  be  protected  in  the  purchase 
of  wneat,  and  for  that  reason  we  think  that  the  law  is  uncon- 
stitutional. It  may  be  that  a  close  analysis  of  this  question 
would  disclose  that  the  law  has  infringed  upon  rights  m  other 
respects,  but  we  hold  that  the  law  under  which  this  defendant 
was  indicted  and  convicted  is  unconstitutional.  It  is  not  the 
law  of  the  land,  and  the  conviction,  therefore,  is  against  the 
law  of  the  land. 

The  judgment  ef  the  court  below  will  be  reversed,  and  the 
demurrer  to  the  indictment  will  be  sustained,  and  the  defend- 
ant will  be  discharged. 

Oscar  T,  Martin,  for  Plaintiff  m  Error. 

Horctee  W,  Stafford^  Prosecuting  Attorney,  for  Defendant  in 
Error. 


(Sixth  Oircuit—Lucas  Co.,  O.,  Circuit  Court— Oct.  Term,  1900.) 

Before  Haynes,  Parker  and  Hull,  J  J. 

THE  STATE  ex  rel.  MORTGAGE  and  TRUST  COMPANY  v. 
WIIiLIAM  M.  GODFREY,  Auditor  of  Lucas  Co.,  Ohio. 

Delinquent  Tax  8dle--Tranafer  of  property  on  tax  duplicate  to 

purchaser — 

(1).  It  is  the  duty  ot  the  county  auditor  immediately  after  the 
sale  for  delinquent  taxes  is  made  to  transfer  the  property 
on  the  tax  duplicate  to  the  purchaser  at  such  sale,  and  a 
purchaser  of  the  property  from  the  owner  directly  or 
through  the  sheriff  at  a  sale  in  a  foreclosure  suit,  can  not 
compel  the  county  auditor  by  mandamus,  to  transfer  the 
property  from  the  purchaser  at  tax  sale  to  the  purchaser  at 
sheriffs  sale  under  the  foreclosure  suit,  before  the  rights  of 
such  pnrehaser  at  tax  sale  are  extinguished. 

[OOFTBIGHT,    1900,    BT  OABL  G.    JAHK.  ] 
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State  ez  rel.  Mortg.  A  Traat  Go.  v.  Godfrey,  A  ad. 

Mule  of   lis  penden9  not  applicable  to  tax  moIu—' 
(2).    The  rale  and   efleoti  of  lis  pendena  do  not  apply  to-delln- 
qaent  tax   salee,    where   at  the  time  of  aach    tax    aale   a 
auit  to  foreoloae  a  mortgage  on   the  property  In   qaeation 
waa  pending. 

Rule  of  Caveat  Emptor  applies  in  favor  of  claims   under    tax 

salee—- 

(8).  The  rale  of  caveat  emptor  appliea  in  favor  of  the  par- 
ohaaar  at  tax  aale  of  the  property  for  delinqaent  taxea, 
againat  a  parohaaer  of  the  property  at  aherin*a  aale  in  a 
foreoloaare  auit,  althoagh  the  former  waa  not  a  party  to 
aaoh  aait. 

(Reveraed  by  S.  C,  48  W.  L.  B.,  «ie9;  63  O.  S.,  — .) 

Mandamaa. 

PARKER,  J. 

Thia  ia  an  action  in  mandamaa,  began  in  thia  ooart,  to  com- 
pel the  auditor  of  Luoaa  county  to  enter  upon  the  tax  duplicate 
a  tranafer  of  certain  real  eatate.  The  petition  aeta  forlh :  That 
the  plaintiff  ia  a  corporation;  that  Godfrey  ia  the  aaditor  of 
liucaa  county,  Ohio;  that  on  September  10,  1897,  Mary  T.  Hen- 
ahan  and  Michael  Uenahan  were,  and  for  foar  yeara  prior 
thereto  had  been,  and  until  July  10,  1899,  continued  to  be,  the 
ownera  in  fee  aimple  of  certain  real  eatate  deacribed  in  the  peti- 
tion; that,  to  aecare  the  payment  of  a  promiaaory  note,  the 
aaid  Mary  T.  Henahan  and  Michael  Henahan  on  aaid  Septem- 
ber 10,  1897,  executed  and  delivered  to  relator  their  mortgage 
deed,  covering  aaid  property,  which  waa  duly  recorded  in  the 
office  of  the  recorder  of  Lucaa  county,  Ohio. 

That,  the  condition  of  aaid  mortgage  having  been  broken, 
relator,  in  the  month  of  October,  1898,  filed  ita  petition  in  the 
court  of  common  pleaa  of  Lucaa  county,  Ohio,  in  a  auit  againat 
aaid  Mary  T.  Henahan  and  Michael  Henahan,  prajing  for  the 
forecloaure  of  aaid  mortgage  and  the  aale  of  aaid  property. 
That  they  were  duly  aerved  with  aummona,  and  at  the  April 
term,  1899,  of  aaid  court,  a  decree  of  forecloaure  waa  rendered; 
and  that  in  parauance  of  aaid  decree,  the  aherifl  of  aaid  ooantv, 
on  June  17,  1899,  aold  aaid  property  to  the  relator.  That  aaid 
aale  waa  afterwarda  duly  confirmed  by  the  court  and  aaid 
aheriff  ordered  to  execute  and  deliver  a  deed  to  the  relator  oon- 
veying  the  property,  and  that  thia  waa  done  on  July  10,  1899. 

Relator  further  aaya,  that  on  January  17,  1899,  a  date  prior 
to  the  aheriff*a  aale  and  prior  to  the  decree  of  forecloaure,  at  a 
aale  of  landa  for  delinquent  tazea,  held  bv  the  treaaarer  of 
Lacaa  county,  Ohio,  che  aaid  treaaarer  aold  aaid  property  to 
one  Gharlea  H.  Wlltale,  and  the  aaid  William  M.  Godfrey,  aad- 
itor of  aaid  county  aa  aforeaald,  iaaued  to  aaid  Wlltale  oertifl- 
oatea  of  purchaae  of  aaid  property. 

Relator  further  aaya,  that  on  the  tax  duplicatea  In  the  office 
of  the  aaditor  of  aaid  county  for  each  of  the  yeara  1897  and 
1898,  aaid  property  atood  In  the  namea  of  aaid  Mary  T.  Hena- 
han and  Michael  Henahan;  but  that  aaid  auditor,  immediately 
after  the  delivery  of  aaid  certlflcatea  of  purchaae,  tranaferred 
aaid  property  on  hia  duplicate  for  1898  into  the  name  of  aaid 
Oharlea  U.  wlltale,  the  purcbaaer,  aa  required  by  aeotlon  3888, 
Revlaed  Statatea;  that  aaid  tranafer  waa  made  by  aaid  aoditor 
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by  stamping  the  words  and  letters,  "Chss  H.  Wlltsle,  T.  T., 
18^*'  on  said  duplicate  on  the  same  lines  with  the  names  of 
said  Mary  T.  Henaban  and  Michael  Henahan. 

That  on  September  21,  1899,  relator  duly  applied  to  the  said 
William  M.  Godfrey,  oonvty  auditor  as  aforesaid,  to  have  the 
property  transferred  on  the  tax  list  into  the  name  of  relator, 
the  owner  thereof,  at  the  same  time  presenting  the  deed  exe- 
cuted bv  the  sheriff  as  aforesaid  showing  title  In  relator,  and 
exhibiting  to  said  auditor  the  record  of  said  suit,  and  at  the 
same  time  tendering  the  fee  required  by  law.  That  said  county 
auditor  refused  and  still  refuses  to  transfer  said  property  into 
the  name  of  relator,  the  owner  thereof,  to  the  sreat  injury  of 
relator.  That  the  sole  ground  of  refusal  by  said  county  auditor 
to  so  transfer  said  property  was  and  is  that  the  said  property 
has  been  transferred  into  the  name  of  said  Charles  H.  Wlltsie, 
the  pnrohser  at  said  tax  sale.  And  relator  says  that  said 
Charles  H.  Wiltsie  has  no  title  to  said  property;  that  he  is  not 
the  owner  thereof;  that  two  years  have  not  elapsed  since  the 
delinquent  tax  sale  of  said  property  at  which  said  Wiltsie  pur- 
chased the  same,  nor  has  the  county  auditor  executed  or  de- 
liTered  any  deed  for  said  property  to  said  Wiltsie. 

Wherefore,  relator  prays  that  a  writ  of  mandamus  issue, 
commanding  said  William  M.  Godfrey,  auditor  of  the  county  of 
Lucas  as  aforsaid,  on  receipt  of  the  fee  prescribed  therefor,  to 
transfer  said  property  on  the  tax  lint  into  the  name  of  relator 
and  to  indorse  on  said  sheriff ^s  deed  (when  presented  for  that 
purpose)  that  the  proper  transfer  has  baen  made  in  his  office. 

To  this  petition  a  general  demurrer  has  been  filed. 

The  statutes  upon  the  subject  of  the  transfer  of  land  upon 
the  tax  duplicates,  prescribing  the  duties  of  the  county  auditor 
and  recorder,  are  sections  1025,  2888  and  1169,  Revised  Statutes. 

Section  1026,  Revised  Statutes,  reads  as  follows: 

"The  auditor  shall  on  application  and  presentation  of  title, 
with  such  affidavits  as  are  required  by  law,  or  the  proper  order 
of  a  court,  transfer  any  land  or  town  lot,  or  part  thereof, 
charged  with  taxes  on  the  tax  list,  from  the  name  in  which  it 
stanas,  into  the  name  of  the  owner,  when  rendered  necessary 
bv  any  conveyance,  partition,  devise,  descent, or  otherwise :  and 
if,  by  reason  of  the  conveyance  or  otherwise,  apartoni^  of  any 
tract  or  lot,  as  charged  on  the  tax  list,  is  to  be  transferred,  the 
party  or  parties  desiring  the  transfer  shall  make  satifaotory 
proof  of  the  value  of  such  part  as  compared  with  the  valuation 
of  the  whole,  as  charged  on  the  tax  list,  before  the  transfer  is 
made;  and  the  auditor  shall  indorse  on  the  deed  or  other  evi- 
dences of  title  presented  to  him,  that  the  proper  transfer  of  the 
real  estate  therein  described  has  been  made  in  his  office,  or 
that  the  same  is  not  entered  for  taxation,  and  sign  his  name 
thereto." 

Section  1159,  Revised  Statutes,  provides: 

"The  recorder  shall  not  record  any  deed  of  absolute  convev- 
ance  of  land  until  the  same  has  been  presented  to  the  county 
auditor,  and  by  him  indorsed 'Transferred,*  or  'Transfer  not 
necessary.*  '* 

It  Is  under  those  provisions,  especially  the  provision  of  sec- 
tion 1025,  that  the  relator  claims  the  right  to  have  his  deed 
from  the  sheriff  transferred,  or  to  have  the  transfer  made  upon 
the  tax  duplicate  in  pursuance  of  that  deed. 
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SeotiOD  3888,  Boyised  Statutofl,  r«ads  m  foliows: 

"Eyerjr  cooDly  auditor  ber«aiter  delivoring  any  oertifl^ate  of 
purohase  of  forfeited  lands,  or  delinquent  lands  sold  for  tax^■| 
shall  immediately,  on  his  duplicate,  transfer  the  same  into  the 
name  of  the  purohaser,  charging  therefor  the  sum  of  t«n  cents, 
which  shall  be  considered  part  of  the  expenses  of  the  sale; 
and  if  any  county  auditor  snail  neglect  to  make  such  transfer, 
he  shall  be  liable  to  action  by  any  person  injured  thereby  a0 
for  a  neglect  of  official  duty.  * 

It  is  conceded  by  relator,  that  the  auditor,  in  making  the  . 
transfer  to  the  purchaser  at  the  tax  sale,  has  proceeded  strictly 
as  he  is  directed  and  required  to  proceed  by  section  2888,  Be- 
vised  Statutes,  but,  relator  claims  that,  notwithstanding  such 
regular  and  proper  action,  upon  his  subsequently  bringing  his 
deed  to  the  attention  of  the  auditor,  and  showing  that  he  had 
acquired  the  title  of  the  Henahaos  to  this  property,  through 
the  foreclosure  proceedings  and  sale,  he  was  entitled  to  have 
the  transfer  made  into  his  (relator's)  name. 

If  what  the  relator  contends  for  may  be  done,  the  same  re- 
sult would  follow  from  a  voluntary  conveyance  from  the  Hena- 
hans  to  the  relator  after  sale  for  taxes  and  certificates  issued, 
unless  the  rights  of  the  holder  of  the  certificate  or  the  duties 
of  the  auditor  in  the  premises  are  affected  in  some  way  by  the 
foreclosure  proceedings.  In  other  words,  if,  instead  of  there 
being  a  forclosure  involving  the  right  and  title  of  the  Uena- 
hans  after  this  tax  sale  and  issue  of  the  certificate,  and  trans- 
fer to  the  purchaser  at  the  tax  sale,  the  Henahans  had  made  a 
voluntary  conveyance  of  this  property  to  the  relator,  he  might 
then  have  gone  to  the  auditor  and  required  the  transfer  to  be 
made  in  pursuance  of  that  deed,  unless,  as  we  say,  some  effect 
is  to  be  given  to  the  foreclosure  proceeding  different  from  that 
which  would  result  from  a  voluntary  conveyance.  So  far  as 
the  mortgagor  is  concerned,  his  title  is  conveyed  and  bis  rights 
are  extinguished  by  either  his  voluntary  conveyance  or  the 
foreclosure— the  same  in  the  one  case  as  in  the  other.  The 
rights  of  the  grantee  of  the  mortgagor  are, as  against  the  mort- 
gagor, not  greater  nor  less,  nor  in  any  respect  different  from 
those  of  the  grantor  in  the  deed  of  the  sheriff  made  in  pnrsu- 
ance  of  the  foreclosure,  assuming  that  the  foreclosure  proceed- 
ings are  in  all  respects  regular  and  valid. 

To  allow  either  the  grantor  of  the  mortgagor  or  the  grantee 
under  the  deed  of  the  sheriff,  to  have  the  property  transferred 
into  his  name  on  the  tax  duplicate  before  the  rights  of  the  pur- 
chaser at  the  tax  sale  have  been  extinguished,  would  be,  as 
it  seems  to  us,  to  annul  the  express  provisions  of  section  2888, 
Bevised  Statutes,  and  defeat  the  purpose  of  that  statute,  which 
seems  to  be  to  give  the  holder  of  the  tax  certificate  some  ad- 
vantage or  standing  with  respect  to  the  inchoate  title  which 
he  acquires  by  the  tax  sale,  to  the  end  that  the  state  may  more 
readily  collect  its  taxes  by  this  procedure,  that  is  to  say,  to  the 
end  that  persons  will  be  more  ready  to  make  purchases  at  tax 
sales. 

It  will  be  noted  that  there  is  no  provision  for  transferring 
the  property  into  the  name  of  the  purchaser  at  the  tax  sale  at 
any  other  time,  or  upon  the  happening  of  any  other  event,  as. 
for  instance,  upon  his  receiving  a  deed  after  the  expiration  of 
two  years  from  date  of  sale,  without  redemption.    It  is  to  be 
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done  upon  the  preientation  of  title,  that  is,  evidence  of  title, 
and  In  the  oaee  of  aneb  parohatfer  the  proriBiona  of  section 
S888,  Berieed  Statates,  are  to  the  effect  tnat  the  only  evidenoe 
of  title  necesaary  ahall  be  the  aale  and  eertifloate.  The  re- 
qairement  of  the  performance  of  thia  duty  ia,  aa  will  be  noted, 
made  mandatory,  and  ita  non-performance  aabjecta  the  auditor 
to  anch  penaltiea  or  liabilitiea  as  arise  upon  neglect  of  official 
duties. 

Does  the  foreclosure  proceeding  affect  the  rights  of  the  pur* 
chaser  at  the  tax  sale,  or  the  duty  of  the  auditor  in  the  prem- 
ises? That  it  does  not,  has  been  determined,  as  we  thinic,  by 
the  «ttpreme  court  in  Ketcham  v.  Fitch,  Id  Ohio  St.,  201. 

Valentine  H.  Ketcham  brought  an  action  against  Simeon 
Fitch  and  Esther  M.  Fitch,  on  December  24,  1859,  to  foreclose 
a  mortgage  upon  certain  real  estate  in  the  city  of  Toledo.  The 
taxes  upon  the  mortgaged  property  for  the  year  1868,  were  not 
paid,  and  In  1869  the  property  was  charged  upon  the  tax  dupli- 
cate with  the  taxes  of  the  year  1869  and  the  taxes  of  1868,  with 
the  Btatotory  penalty  consequent  upon  the  delinquency.  On 
January  9,  1863,  the  property  was  sold  at  delinquent  tax  sale, 
to  Joseph  K.  Secor,  for  $687.86.  A  decree  of  foreclosre  in  favor 
of  Ketcham  was  entered  on  January  23,  1860.  It  will  be  noted 
that  while  these  taxes  were  delinquent  at  the  time  the  suit 
was  begun,  there  had  not  yet  been  a  tax  sale  of  the  property, 
but  sale  was  made  on  account  of  delinquent  taxes  before  tne 
decree  was  entered,  so  that  the  case  as  to  those  facts  is  like 
the  case  at  bar.  The  property  was  sold  and  an  order  of  distri- 
bution was  entered  requiring  the  payment  of  costs,  the  pay- 
ment of  the  amount  due  to  Ketcham  on  his  mortgage,  and  tne 
balance  to  Esther  M.  Fitch— the  title  appears  to  have  been  in 
the  wife.  From  this  order  of  distribution  Ketcham  appealed 
to  the  district  court.  At  the  April  term,  186-,  of  that  court,  he 
appeared  and  asked  leave  to  file  a  supplemenal  petition,  set- 
ting forth  the  sale  to  Secor  for  taxes,  aod  asking  that  Secor  be 
made  a  party  to  the  suit,  and  the  amount  of  his  claim  upon  the 
property  ascertained  and  paid  out  of  the  proceeds  of  the  sale. 
Secor  also,  was  at  the  same  time  present  in  court  by  his  at- 
torney, and  offered  to  enter  his  appearance  and  file  an  answer 
to  the  supplemental  petition,  and  a  cross-petition  setting  up 
his  purchase  at  tax  sale  and  asking  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  under  the  judgment,  the  amount  of  the  pur- 
chase money  advanced  by  him  at  the  tax  sale,  with  the  inter- 
est from  January  9,  1860,  and  a  penalty  of  fifty  per  cent,  on  the 
amount  advanced.  At  the  same  time  both  Ketcham  and  Secor 
moved  the  court  to  order  a  payment  to  Secor  out  of  the  pro- 
ceeds of  the  sale  of  the  amount  paid  by  him  for  the  purchase 
at  tax  sale,  with  the  accruing  interest  and  penalty.  The  court 
refused  leave  to  file  the  supplemental  petition,  and  answer  and 
cross-petition  of  Secor;  and  also  refused  to  order  the  payment 
of  any  portion  of  the  amount  claimed  by  Secor  on  account  of 
his  tax  purchase;  and  did  order  the  payment  to  Mrs.  Fitch  of 
all  the  surplus  proceeds  of  the  sale,  after  paying  the  claim  of 
Ketcham  and  the  costs. 

On  account  of  this,  Ketcham  prosecuted  error;  but  the  Judg- 
ment of  the  district  court  was  affirmed,  and  it  was  held  bv  the 
supreme  court,  that  while  taxes  standing  upon  the  tax  dupli-^ 
eate,  charged  against  the  property,    might  be  paid  from   the 
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proceeds  of  tbe  0a]e«— taxes  standing:  ehareed  at  the  date  of  the 
sale— the  claim  arising  upon  the  sale  for  delinquent  taxes  eoald 
not  be  diseharged  out  of  the  proceeds,  unless  the  owner  of  tax 
title  was  made  a  party  and  came  in  and  set  up  his  claim.  That 
as  to  such  a  claim,  the  rule  caveat  emptor  applies;  that  the 
purchaser  is  supposed  to  take  into  consideration  the  fact  that 
there  is  an  outstanding  lieu  that  he  will  be  required  to  discharge 
in  addition  to  paying  the  purchase  price  of  the  property.  The 
court  say,  on  page  209: 

"But  the  amount  payable  to  the  purehaser  at  tax  sale  would 
depend  upon  the  regularity  of  the  proceedings  under  which  he 
claims.  He  must,  therefore,  be  made  a  party,  and  the  amount 
of  his  claim  ascertained  by  an  investigation  of  those  proceed- 
ings. If  all  this  can  be  done,  after  the  judicial  sale  has  been 
effected  and  confirmed,  the  result  would  be  the  application  of 
the  proceeds  of  sale  not  to  the  payment  of  taxes,  but  to  dis- 
charge of  incumbrances  owned  and  held  by  persons  who  were 
strangers  to  the  whole  proceeding  at  the  time  of  sale,  and  the 
existence  of  whose  claims  may  have  prevented  the  land  from 
selling  at  a  higher  price. 

"Prudent  men,  acting  upon  the  maxim  caveat  emptor,  would 
take  such  incumbrances  into  the  account,  and  unless  the  law 
was  well  understood  to  mean  what  it  does  not  say,  would 
graduate  their  bids  accordinglv. 

"When  creditors  desire  to  sell  lands  of  their  debtor,  free  from 
incumbrances,  justice  to  him  requires  that  the  incumbrancers 
should  be  made  parties  to  the  proceedings,  before  the  order  of 
sale.  Such  has  always  been  the  law,  and  a  majority  of  tbe 
court  think  the  statute  in  question  leaves  it  unchanged  except 
as  to  taxes  and  penalties  thereon  standing  unpaid  upon  the 
duplicate.'* 

So  that  we  cannot  see  but  that  the  purchaser  at  the  tax  sale 
in  the  case  at  bar  stands  in  precisely  the  same  situation  with 
respect  to  the  property,  with  the  same  rights,  as  if  a  voluntary 
conveyance  had  been  made  by  the  Henahans  to  the  relator 
after  such  tax  sale.  The  lien  of  taxes  on  land,  in  favor  of  the 
state,  and  the  right  of  the  state  to  proceed  to  the  collection 
thereof,  in  the  mode  provided  by  law,  are  paramount  to  the 
ownership  or  interests  of  private  parties,  and  are  not  affected 
by  the  circumstance  that  a  suit  may  be  pending  to  foreclose  and 
extinguish  the  title  of  the   owner.    It  is    not   necesssary   or 

f proper  to  make  offtcers,  upon  whom  the  duty  devolves  to  ool- 
eot  these  revenues,  or  the  state,  or  political  bodies  to  which 
these  revenues  go,  parties  defendant  in  the  action.  The  gov- 
ernment and  its  officers  are  not  to  be  hindered,  delayed  or  ob- 
structed in  proceeding  according  to  law  to  collect  taxes  for  the 
support  of  tiie  government,  by  the  litigation  of  private  persons 
with  respect  to  rights  and  interests  subordinate  to  the  claims 
of  the  state. 

To  hold  otherwise  would  be  to  read  into  the  tax  laws  impor- 
tant conditions  and  limitations  not  appearing  there,  and  would 
be  wholly  unauthorized.  Such  provisions  would  make  it  easy 
by  fictitious  or  long  drawn  out  litigation  to  defeat  the  evident 
and  proper  policy  of  the  state;  that  is,  to  make  prompt  collec- 
tion of  its  revenues.  That  this  is  not  permissible  and  is 
wholly  obnoxious  to  the  policy  of  the  law,  is  evident  from 
many  provisions  of  the  tax  laws  and  from  their  general  scope 
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and  obvioas  polioy.  The  right  of  the  parobaser  at  a  tax  sale 
ander  olroamBtacoeB  like  those  set  fortd  here,  are  not  affected 
by  the  foreelosure  of  the  mortgage.  We  think  that  is  a  neoes- 
sary  conolusion  to  be  drawn  from  the  holding  in  Ketcbam  v. 
Fitch  supra.  As  to  such  parohases  the  rales  of  lis  pendens 
do  not  apply,  and  to  his  lien  or  title  aoqaired  from  the  state 
the  effect  or  lis  pendens  do  not  attach,  we  conclude,  therefore, 
that  the  right  ot  the  holder  of  the  tax  certificate,  and  the  duty 
of  the  auditor  under  section  2888,  Beyised  Statutes,  to  transfer 
the  property  into  his  name  upon  the  tax  duplicate,  are  not  in 
any  way  affected  or  changed  by  the  foreclosure  proceedings* 
The  demurrer  will  be  sustained  and  the  writ  refused.  The  pe- 
tition will  be  dl8missed,and  Judgment  given  against  the  relator 
for  costs. 

Swayne^  Haye$  A  Tyler,  for  Belator. 

Oharle$  B,  Sumner,  for  Defendant. 


(First  Circuit— Hamilton  Co., O., Circuit  Court— Jan. Term,  1900.) 

Before  Smith,  Swing  and  Giflen,  JJ. 

W.  H.  KNICKEBBOCKEB,  Trustee,    v.    OHBSTEB   PABK 

ATHLETIC  COMPANY. 

Bxtension  by  agreement  of  time  of  payment  of  principal  and 
interest  of  bonds, secured  by  mortgage, in  consideration  that 
no  dividend  would  be  declared  and  certain  improvements 
made,isbasedona  good  consideration,  bars  suit  brought  be- 
fore expiration  of  time  extended. 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton  county. 

SMITH,  P.  J.;  SWING,  J.,  and  GIFFBN,  J.,  concur. 

On  a  careful  consideration  of  the  evidence  submitted  to  us, 
we  have  reached  the  conclusion  that  no  part  of  the  principal 
or  interest  of  the  bonds  executed  by  the  defendant  company  to 
Knickerbocker  as  trustee,  or  bearer,  and  the  payment  of  which 
was  secured  by  the  mortgage  given  by  the  company  to  the 
trustee,  and  which  is  sought  to  be  foreclosed  in  tnis  proceed- 
ing, was  due  and  payable  at  the  time  of  the  filing  of  the  peti- 
tion herein,  viz..  May  17,  1900. 

It  is  true  that  by  the  original  contract  between  the  parties 
all  of  the  five  bonds  of  $5,000  each,  secured  by  the  mortgage, 
were  to  become  due  and  payable  before  December  8,  1897,  but 
they  had  not  in  fact  been  paid,  and  on  that  day  a  written  agree- 
ment was  entered  into  between  h.  A.  Thompson,  then  the 
owner  and  holder  of  said  bonds,  and  said  defendant  companv 
by  which  it  was  agreed  that  the  time  of  the  payment  of  each 
of  said  bonds  should  be  extended  as  follows:  Bond  No.  1,  until 
September  1,  1899;  No.  2,  until  September  1,  1900;  No.  8,  until 
September  1,  1901;  No.  4,  until  September  1,  1902,  and  No.  5, 
until  September  1,  1908.  And  the  payment  of  any  interest  due 
on  said  bonds  was  to  be  paid  by  the  defendant  company  on 
September  1, 1898,  and  on  the  same  day  of  each  year  thereafter 
until  full  payment  of  the  bonds  was  made;  and  it  was  further 
agreed  that  no  dividend  on  the  capital  stock  was  to  be  declared 
until  the  bonds  were  fully  paid. 

No  part  of  the  interest  due  September  1,  1896,  and  no  part  of 
the  first  bond,  the  time  of  the  payment  of  whieh  was  extended 


ts§  AFPmsDJx.         Vol.  sa  c.  c. 

Knlolwrbockar,  Trastee,  ▼.  Obecrter  Park  Athletio  Co. 

to  September  1,  1890,  baviog  boon  paid,  this  action  to  forooloM 
the  mortgage  was  oommenoed  May  17,  1900.  The  defense  sat 
up  is  that  there  was  a  further  extension  of  the  time  of  the  pay* 
ment  of  the  first  bond  and  of  all  the  interest  until  September 
L  1900. 

It  appears  from  the  evidence  submitted  that  L.  A.  Tbomjp- 
son  was  the  owner  and  holder  of  all  of  these  bonds  untiil 
May  12,  1900,  was  also  the  holder  and  owner  of  76  of  the  661 
shares  of  the  stock  of  the  defendant  company,  and  was  and 
had  been  for  several  yeais  the  president  of  said  company.  Mr. 
Lilley  was  the  treasurer  and  owned  176  shares,  and  Mr.  Devere 
was  the  general  manager  and  owned  167  shares  of  the  stock. 
These  three  persons  were  therefore  the  owners  of  a  isrge  major- 
ity of  the  stock  of  the  company,  and  practically  could  •control 
the  same.  As  early  at  least  as  1898  the  company  had  borrowed 
a  large  sum  of  money  from  the  Franklin  Bank,  and  thes^  three 

f;entlemen  had  become  sureties  on  said  notes,  Mr.  Thompson 
oanins  collaterals  which  he  was  anxious  to  receive  again,  and 
all  of  them  were  desirous  of  having  these  notes  to  tne  bank 
and  some  obligations  of  the  company  to  the  street  railway 
company  paid  from  the  earnings  of  the  defendant  company, 
and  thus  release  them  from  their  individual  liability  on  the 
notes. 

We  think  it  was  understood  and  arranged  between  Mr. 
Thompson  and  the  other  two  persons  that  the  earnings  of  the 
defendant  company  for  the  season  of  1899  were  to  be  applied  to 
the  payment  of  these  other  obligations  of  the  company,  and 
Mr.  Thompson  was  to  wait  for  the  amount  of  his  first  bond  and 
the  interest  due  until  September  1,  1900;  and  accordingly  the 
profits  of  the  season  of  1899  were  so  applied,  and  the  notes  taken 
up.  The  time  when  this  understanding  was  arrived  at  is  not 
clearly  shown,  but  we  think  there  is  no  denial  on  the  part  of 
Mr.  Thompson  that  this  was  done  with  his  full  concurrence— 
that  is,  the  payment  of  the  bank  debts.  This  payment  was 
made  prior  to  the  time  of  the  regular  meeting  of  toe  stockhold- 
ers for  the  election  of  directors  and  of  the  meeting  of  the  di- 
rectors to  elect  the  oflSlcers  of  the  company. 

These  meetings  were  held  October  17,  1899,  at  the  office  of  the 
Messrs.  Pogue,  the  attorneys  for  the  company.  Messrs. 
Thompson,  Lilley  and  Devere  were  present,  owning  stock  as 
before  stated,  and  the  three  represented  all  the  stock  of  the 
company  except  fifty-one  shares,  held  by  a  Mr.  Lawson,  who 
was  not  prescDt.  It  is  testified  substantially  by  Messrs.  Pogue, 
Lilley  and  Devere  that  at  these  meetings  it  was  made  known 
what  disposition  had  been  made  of  the  earnings  of  the  com- 
pany and  the  pavment  of  these  notes  therefroin,and  it  was  then 
and  there  agreed  by  Mr.  Thompson  that  if  this  action  was  ap- 
proved by  the  company,  and  no  dividend  declared,  and  certain 
specified  improvements  should  be  made  on  the  property  of  the 
company  for  the  next  season,  that  he  would  extend  the  time 
for  the  payment  of  the  bond  due  and  the  interest  to  September 
1, 1900;  and  that  this  was  acceded  to  and  accepted  by  tne  com- 
pany, and  such  expenditures  were  thereafter  made  on  the 
ground.  It  is  true  that  Mr.  Thompson  testifies  that  he  did  not 
agree  to  such  extension;  that  ic  was  not  his  way  of  doing  busi- 
ness. But  the  arrangement  seems  to  us  a  natural  one  under 
the  circumstances,  and  we  think  he  is  mistaken  in   his   recol 
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leotion.  This  yiew  is  streagtheiied  by  tb«  teijiimony  of  ICr. 
ICarUn  that  some  time  after  this  meetiiig  Mr.  Thompson  had 
told  him  in  New  York  (hat  he  had  extended  th«  time  of  pay- 
ment to  September  1,  1900. 

Finding,  then,  that  the  agreement  was  made,  and  on  a  g^od 
consideration,  we  hold  that  the  aotion  was  prematurely 
broaght,and  that  plain tilf  is  not  entitled  to  have  a  reeeiver  ap- 
pointed or  any  other  relief  in  this  aotion. 

Oatnpbelly  BatsM^  Olen  Deming  ^  Meywr,  for  Plaintiff  Trustee. 

Pogue  A  Pogue,  oontra. 


<FlrBt  Clrouit— Hamilton  Oo.,0.,Oirouit  Court, Nov. Term^  1900.) 

Before  Smith,  Swing  and  Giflen,  JJ. 
BELLE  M.  JOHNSON  v.  THE  OITY  OF  OINOINNATL 

PlainUjir^  negligence  not  dkreetly  eimMbuiing  to  injury^    no  de- 

fen»e  to  reeevery-^ 

Unless  a  plaintiff's  negligenoe  contributes  directly  to  the  In- 
jury, he  is  not  precluded  thereby  from  reooyery ;  and  henee 
a  charge  to  the  jury  which  states  that ''if  yon  find  that  the 
subsequent  injury  to  plaintiff's  property  was  the  result  of 
negligenoe  partly  of  tne  oity  and  partly  of  the  plaintiff, 
your  verdict  must  be  for  the  defendant,  however  slightly 
such  negligenoe  of  the  plaintiff  may  have  contributed  to 
said  injury,"  constitutes  reversible  error. 

GIFFBN,  J. 

The  plaintiff  claimed  damages  for  the  negligence  of  the  oity 
in  permitting  a  culvert  in  Browne  street  to  become  and  remain 
obstructed  whereby  the  water,  which  otherwise  would  have 
flown  through  it,  diverted  onto  and  over  plaintiff's  premises, 
causing  the  foundations  of  her  houses  to  slip  and  settle,  great- 
ly to  her  damage. 

The  answer  of  defendant  sets  up  a  former  recovery  in  the 
sum  of  $625  on  the  16th  day  of  March,  1891,  for  the  same  cause 
of  action,  and  charges  contributory  negligence  in  building  and 
restoring  her  premises,  with  full  knowleage  that  the  ground 
was  slipping  and  sliding  since  the  former  suit,  thereby  increas- 
ing the  damage  which  would  accrue  to  her  by  reason  of  said 
landslide.  The  jury  returned  a  verdict  in  favor  of  the  defend- 
ant, and  Judgment  having  been  rendered  thereon,  the  plaintiff 
prosecutes  error. 

It  is  contended  that  the  court  erred  in  orally  modifying  the 
second  special  charge  in  writing  requested  by  the  plaintiff. 
It  does  not  clearly  appear  that  this  instruction  was  presented 
to  the  court  in  writing,  as  contemplated  bv  section  6190,  Be- 
vised  Statutes,  but  assuming  that  it  was,  it  further  appears  that 
the  comment  bv  the  court  in  the  midst  of  the  charge  only  em- 
phasized the  charge  itself,  as  requested  by  the  plaintiff,  and 
bence  could  not  have  been  prejudicial. 

The  purport  of  the  charge  was  that  if  the  city,  by  the  exer- 
cise of  reasonable  care,  could  have  remedied  the  defects  in  the 
street,  its  failure  to  do  so  made  it  liable;  and  the  court  added 
the  following:  "So  you  see  it  all  comes  back  to  the  question  of 
reasonable  care."  The  plaintiff  could  not  ask  any  higher  de- 
gree of  care  from  the  defendant,  and  if  the    oral   explanation 
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by  the  ooart  was  not  prejadioial  it  can  not  avail  as  a  ground  of 
reversal.  Scovern  v.  State,  6  Ohio  St.,  288;  MoHngh  v.  State, 
42  Ohio  St.,  154. 

It  is  further  contended  that  the  oonrt  erred  in  giving,  at  the 
request  of  the  defendant,  the  following  special   charge,  towit: 

*^In  making  repairs,  after  the  rendition  of  the  Judgment  in 
the  former  case,  it  was  the  duty  of  the  plaintiff  to  ezecise  rea- 
sonable care  and  forethought  to  avoid  a  recurrence  of  the  In- 
Jury.  If  you  find  that  the  subsequent  injury  to  the  plain ti£F*s 
property  was  the  result  of  negligence,  partly  of  the   city   and 

gartly  of  the  plaintiff,  your  verdict  must  be  for  the  defendant, 
owever  slightly  such  negligence  of  the  plaintiff  may  have 
contributed  to  sadd  injury." 

In  the  recent  case  of  Schweinfurth,  administrator,  v.  Rail- 
way Co.,  60  Ohio  St.,  215,  it  is  held  that:  "In  an  action  for 
negligence  it  is  not  error  to  refuse  an  instructiou  that  the  de- 
fendant can  not  be  held  liable,  though  guilty  of  the  negligence 
charged,  if  the  negligence  of  the  person  injured  contributed  in 
any  degree,  or  in  any  way,  to  the  injury  of  which  he  com- 
plains. Unless  the  negligence  of  the  person  injured  contribu- 
ted directly  to,  or  as  a  proximate  cause  of  the  injury,  it  does 
not  preclude  a  recovery." 

Counsel  for  defendant  seek  to  distinguish  that  case  from  the 
one  before  us  in  the  fact  that  the  court  refused  to  give  the 
charge  in  the  former  and  did  give  it  in  the  latter.  It  is  mani- 
fest, however,  that  the  refusal  to  give  the  charge  is  Justified, 
not  on  the  ground  that  the  same  is  harmless,  but  because  if 
incorrectly  states  the  law  of  contributory  negligence.  The 
court  approvingly  cite  a  note  from  Thompson  on  Negligence, 
to- wit:  "The  Mouse  cf  Lords  has  lately  held  it  error  to  enarge 
a  Jury  in  this  or  similar  language  without  qualification." 

The  facts  in  this  case  will  illustrate  the  rule  that  unless  the 
negligence  contributed  directly  to  the  injury,  it  does  not  pre- 
clude a  recovery,  because  the  negligence  of  the  plaintiff  in  not 
providing  stronger  walls  and  digging  trenches  around  the 
same  may  have  Increased  the  damage  occasioned  by  the  over- 
flow from  the  street,  and  yet  be  not  a  concurring  cause,  with- 
out which  110  damage  would  follow.  While  it  Is  true  that 
plaintiff  was  bound  to  exercise  ordinary  care  in  repairing  and 
strengthening  the  walls  after  the  former  suit,  she  was  not  re- 
quired to  anticipate  and  provide  against  the  negligence  of  the 
city. 

If  the  failure  of  the  plaintiff  to  provide  against  the  ordinary 
and  natural  conditions  surrounding  her  premises  was  the  sole 
cause  of  the  damage,  then  there*  was  no  negligence  of  the  city, 
nor  could  there  be  any  question  of  contributory  negligence. 
This  is  substantially  the  third  defense  of  the  answer,  and  if 
sustained  by  the  evidence,  the  plaintiff  would  fail,  not  because 
of  her  contributory  negligence,  but  rather  because  of  a  want  of 
negligence  of  the  city. 

we  therefore  hold  that  the  court  erred  in  giving  this  special 
charge,  which  was  repeated  substantially  In  the  general 
charge. 

Judgment  reversed  and  cause  remanded. 

John9cn  A  Levy  and  John  8.  Conner^  for  Plaintiff  in  Brror. 

Corporation  Counsel,  contra. 
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(First  Circuit— HftmlltoD  Go., OMOirouitOoart— Oct. Term,  1900.) 

Before  Smith,  Swing  and  Qiifen,  JJ. 

STATB  ex  rel.  FBNNER  v.  THE  BOARD  OF  COUNTY  CUM- 

MISSIONEBS. 


The  union  levee  improi/ement  act  pranouneed  uneontiitutioniU — 

The  qaestion  for  determination  in  this  ease  was  the  eonstita- 
tionality  of  the  act  found  in  94  O.  L.,  p.  726,  authorizing  the 
commissioners  In  a  county  containing  a  city  of  the  first  grade 
of  the  first  class  to  issue  bonds  not  to  exceed  $10,000,  and  to 
levy  a  tax  to  pay  the  interest  and  to  provide  for  the  payment 
of  the  principal  of  said  bonds  within  a  period  of  ten  years,  for 
the  purpose  of  paying  the  cost  and  expense  of  the  Improvement 
and  repair  of  any  levee  or  bridge  approach  used  as  a  highway 
in  any  such  county. 

SWING,  J. 

We  are  unable  to  distinguish  this  case  from  the  cases  of  Hix- 
son  V.  Burson,  54  Ohio  St.,  470;  State  ex  rel.  v.  Davis,  65  Ohio 
St.,  15,  and  Mott  v.  Hubbard.  59  Ohio  St.,  199,  and  therefore 
feel  bound  to  hold  the  act  in  aaestlon  unconstitutional.  The 
fact  that  the  law  in  question  does  not  specificallv  point  out 
what  levee  used  as  a  road  or  bridge  approach  is  tone  improved 
or  repaired  by  the  money  realized  from  the  salt  of  bonds,  it 
seems  to  us  can  make  no  difference.  The  act  still  remains 
local,  and  the  subject  of  roads  and  bridge  approaches  is  a  mat- 
ter of  a  general  nature,  as  decided  by  the  above  cases. 

Injunction  allowed  as  prayed  for. 

B.  O.  Kinkead  and  H.  K.  Roger $;  WHeon^  Ooegrave  AJone$» 


(First  Circuit— Hamilton  Co.,0.,Circuit  Court— Jan. Term,  1900O 

Before  Smith,  Swing  and  Giffen,  JJ. 
KURT  WOLFF  v.  MARY  HOWARD  STRETCHER  et  al. 


Appeod  proteeuted  for  delay— Penalty  adjudged — 

SWING,  J. 

This  cause  is  in  this  court  on  appeal  from  the  judgment  of 
the  court  of  common  pleas.  The  court  of  common  pleas  found 
there  was  due  the  John  Street  Loan  A  Building  Company  on 
their  answer  and  cross-petition  the  sum  of  $5,400;  from  this 
decree  the  defendant,  Mary  Howard  Stretoher,  appealed  to  this 
court.  We  find  from  the  evidence  that  there  is  due  said  build- 
ing and  loan  company  on  their  claim  the  sum  of  $5,900,  and  we 
fnrtder  find  there  was  no  reasonable  ground  for  the  prosecution 
of  the  appeal,  but  on  the  contrary,  that  it  was  prosecuted   for 
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delay  only,  and  we  adjudge  that  the  defendant,  Mary  Howard 
Stretcher,  pay  the  defendant,  the  John  Street  Loan  A  Baildine 
Company,  the  earn  'Of  1200  damagea  hy  reason  thereof,  and  said 
cause  is  remanded  to  the  court  of  common  pleas  to  carry  the 
Judgment  into  execution. 

Ed.  H.  WiUiarM,  for  Plaintiff. 

T.  A.  Brvhl,  for  the  John  Street  Loan  A  Building    Company. 


(Fifth  Circuit— Fairfield  Co.,0.,Circuit  Court— Jan. Term,  1895.) 

Before  Follett,  Jenner  and  Pomerene,  JJ. 

CHARLES  HUDSON  v.  THE  STATE  OF  OHIO. 

The  Oovemor  may  demand  extrcuiitian  of  a  fugitive  from  the  etate 
charged  with  a  misdemeanor  only, 

(Affirmed  by  Supreme  Court  without  report,  88  W.  L.  B.,  199. 
For  opinion  in  Common  Pleas,  see  2  N.  P.,  1.) 

Error  to  the  Court  of  Common  Picas  of  Fairfield  county. 

Hudson,  having  been  indicted  for  an  offense  against  the 
gambling  statutes,  went  to  the  state  of  West  Virginia.  A 
requisition  was  obtained  from  Governor  McEinley,  and  he  was 
brought  back  and  put  upon  trial  at  the  October  term  of  the 
common  pleas  court.  Before  trial  he  made  a  motion  for  dis- 
charge on  the  ground  that  the  Ohio  statute,  on  the  subject  of 
inter-state  extradition,  provided  for  the  issue  of  requisitions  by 
the  governor  in  felony  oases  only;  that  he  had  no  power  to 
make  demand  for  the  return  of  a  fugitive  charged  with  a  mis- 
demeanor only,  and  that  consequently  defendant  was  illegally 
in  the  Jurisdiction  of  the  court.  This  motion  was  overruled  by 
the  trial  Judge  (Slough),  and  defendant  below  put  upon  trial 
and  convicted.    The  case  came  to  the  circuit  court  on  error. 

PER  CURIAM. 

After  full  argument  and  examination  of  numerous  authori- 
ties, the  court  holds  that  the  governor  has  the  right  to  demand 
the  surrender  of  a  fugitive  from  this  state,  charged  with  a  mis- 
demeanor; and  that  section  95,  relating  to  the  matter  of  inter- 
state extradition,  does  not  in  any  way  limit  the  authority  and 
power  vested  in  the  executive  by  the  federal  constitution  and 
the  laws  of  congress. 


(Second  Circuit— Champaign  Co., 0.,Cir. Court, May  Term,  1899.) 

Before  Wilson,  Summers  and  Shearer,  JJ. 
CHURCH,  Adm'r.,  v.  COMM'RS  OF  CHAMPAIGN  CO. 

Anti-Lynch  Law  constitutional — 
The  act  of  1896,  92  O.  L.,  186,  known  as  the''Antl-Lynch  Law'*, 
is  constitutional. 
(Affirmed  by  S.  C,  48  W.^L.  B.,  •SiS;  62  Ohio  St.,  819.) 

The  Ivnching  of  a  necro  at  Urbana  in  1898  resulted  in  a 
suit  under  the  anti-lynch  law  of  Ohio,  by  the  administrator  of 
the  victim,  against  the  Champaign  county  Oommissioners  to 
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rociover  $6«000  fbr  the  oei(t  of  kin.  The  ooori  of  QOOiiQon  pleas 
held  the  law  aaoouBtiiaiioiial)  and  the  oaae  waa  carried  to  the 
oiroolt  court,  which  rendered  a  contra  deoiiion. 

WILSON,  J.     (Memorandom  of  Opinion.) 

This  is  an  action  under  the  recent  statute  antboristng  suit  to 
be  brouffht  by  the  next  of  kin  to  recover  the  sum  of  five  thous- 
and dollars  for  the  death  of  a  person  occasioned  by  mob  vio- 
lence. The  court  has  been  alow  to  reach  a  conclusion,  because 
of  the  importance  of  the  ease,  and  because  it  has  been  neces- 
sary to  examine  numerous  auth«irities.  It  has  also  felt  con- 
strained to  align  itself,  If  possible,  with  the  decisions  of  the 
other  courts  of  the  state  upon  the  same  question. 

The  common  pleas  court  of  Ouyahoga  county*  and  the  circuit 
court,  as  well  as  the  court  which  passed  upon  this  oase,t  have 
held  the  statute  under  which  the  oases  were  brought  to  be  un- 
constitutional. The  grounds  upon  which  it  has  been  so  held 
are: 

First — Because  it  is  the  exercise  of  judicial  power  by  the 
legislature. 

Second— It  is  the  taking  of  private  property^without  due  pro- 
cess of  law. 

In  the  Cleveland  case  it  was  also  held  to  be  the  use  of  the 
taxing  power  for  private  emolument. 

Whetner  or  not  the  statute  is  subject  to  any  of  these  consti- 
tutional Infirmities  depends  upon  the  purpose  intended  to  be 
subserved  by  its  enactment.  If  it  simply  undertakes  to  ffive 
to  private  persons  a  right  to  recover  for  the  pecuniary  injury 
they  may  suffer  by  reason  of  the  death  of  a  relative  from  mob 
violence,  the  statute  fixing  the  amount  of  the  recovery,  and 
that  being  the  sole  purpose  of  the  statute,  it  would  be  the  ex- 
ercise of  Judicial  power,  for  that  it  determines  without  the  in- 
tervention of  a  jury  the  extent  of  the  injury  and  the  amount  in 
damages;  and  it  would  be  open  to  the  other  objections  as  well. 
If,  however,  it  be  not  the  main  purpose  of  the  act  to  give  the 
right  and  fix  the  amount  of  recovery  to  a  private  person  in 
such  case,  but  rather  to  assess  a  fine  upon  and  collect  a  penalty 
from  a  community  which  has  failed  to  prevent  mob  violence, 
it  subserves  a  pubic  purpose—the  preservation  and  protection 
of  life  and  property,  to  which  end  all  laws  are  enacted— and 
would  be  an  exercise  of  the  police  power  of  the  government, 
not  the  judicial. 

The  court  below,  on  passing  upon  the  demurrer  to  the  peti- 
tion which  was  sustained,  seems  to  have  taken  for  granted  that 
this  legislation  was  of  the  former  class,  providing  a  private 
remedy  and  subserving  no  public  end,  and  that  the  recovery  is 
in  damages,  not  in  the  nature  of  a  penalty.  Of  course,  having 
that  view  of  the  law,  the  conclusion  of  the  court  below  would 
be  correct;  but  the  real  question  is  whether  or  not  that  is  the 
view  to  be  taken  of  this  act,  looking  to  the  evil  which  the  leg- 
islature sought  to  remedy,  and  the  end  to  be  accomplished. 

Legislation  of  this  nature,  whether  it  fixes  a  right  to  recover 
for  the  destruction  of  property  or  injury  to  the  person,  or  for 
the  death  of  a  person  occasioned  by  a  mob,  is  not  enacted  for 
the  sole  purpose  of  giving  to  a  party  the  right  to  recover  his 
damages,  but  is  primarily  the  assessment  of  a  fine  upon  a 
political  subdivision  of  the  state, such  as  a  county,  for  its  fail- 
ure in  the  exercise  of  the  duties  of  good  citizenship  to  prevent 
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rioii  and  Buppress  mob  violence.  The  object  of  the  statute  in 
qaestioD  is  to  subserve  saoh  public  end  and  is  the  exercise  of 
tne  police  power  of  the  government,  which  is  wholly  within 
the  province  of  the  legislature.  The  amount  fixed  by  the  stat- 
ute as  being  recoverable  by  the  administrator  of  the  deceased 
party  for  the  next  of  kin  is  not  damages,  but  a  penalty,  the 
extent  of  wiiich  the  legislature,  in  its  wisdom,  may  determine. 
There  is  no  occasion  for  any  equity  of  damages.  It  must  be 
presumed  that  the  legislature  has  fixed  upon  such  amount  as 
it  deemed  sufficient  to  make  the  citizens  in  every  community 
active  and  vigilant  in  th«  enforcement  of  the  law  and  in  tba 
detection  and  prevention  of  crime.  Under  the  right  provided 
for,  the  recovery  of  damages  for  death  caused  by  negligence, 
the  rule  is  different.  In  such  cases  there  is  reason  for  an  en- 
quiry of  damages.  The  parties  can  recover  only  to  the  extent 
/of  their  pecuniary  injury;  but  under  this  statute  a  fixed  amount 
is  made  payable  to  the  next  of  kin,  regardless  of  whether  they 
are  pecuniarily  injured  or  not.  It  is  not  because  they  are  dam- 
aged that  tbey  receive  it,  and  but  because  this  penalty,  which 
the  statute  places  upon  the  community,  must  be  disposed  of 
in  some  way,  and  the  legislature  has  been  fit  to  east  it  upon 
the  next  of  kin. 

It  would  be  anomalous  to  say  that  the  county  has  the  right 
to  be  heard  on  the  question  of  damages.  A  jury  from  the  com- 
munity which  tolerated  the  mob  would  be  apt  to  find  the  life 
which  was  taken  worthless;  and  it  would  follow  that  pecun- 
iarily worthless  life  could  be  taken  by  a  mob  with  impunity. 
This  would  defeat  the  object  of  the  law  and  render  life  cheaper 
than  property. 

For  these  reasons  we  hold  the  statute  to  be  constitutional, 
and  the  demurrer  will  be  overruled. 


(First  Circuit—Hamilton  Go  ,0., Circuit  Court- -Jan.Term,  1897.) 

Before  Cox,  Smith  and  Swing,  JJ. 
MANSFIELD  and  HAHN,    Trustees,  v.  HOUSTON. 

MuUmlI  In$,  Co.— Premtttfii  notes^Liabiliiy  after  lois  and  pay- 
ment— 

The  liability  of  one  insured  in  a  Mutual  Fire  Ins.  Co.,  on  hii 
premium  note  is  not  extinguished  by  the  fact  that  the  prop- 
erty insured  was  destroyed  bv  fire  and  the  loss  paid  the 
insured  by  the  company,  but  he  remains  liable  on  such  note 
according  to  its  terms  for  subsequent  losses  sustained  by 
the  company. 
(For  decision  in  Common  Pleas,  see  86  W.  L.  B.,  182.) 
(Affirmed  by  S.  C,  39  W.  L.  B  ,  182.) 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Memorandum  of  Opinion. 

The  Buckeye  Mutual  Fire  Insurance  Company,  issued  to 
Houston  a  policy  fo  $2,500  for  one  vear  from  JDecember,  1880, 
upon  his  printing  establishment^  then  located  In  the  Nevada 
Building,  on   the   southeast  corner  of  Fifth   and  Sycamore 
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■treetB,  Glnolnnati.  The  property  was  destroyed  by  fire  within 
a  month  after  the  time  the  poliey  was  issued,  and  $2,426  was 
paid  to  Houston  by  the  insurance  company.  In  the  early  part 
of  1891  the  state  insurance  commissioners  instituted  proceed- 
ings in  the  supreme  court  to  oust  the  company  of  its  franchise 
on  account  of  improper  conduct.  A  judgment  of  ouster  was 
had,  and  Edwin  Mansfield  and  Wm.  M.  Hahn  were  appointed 
trustees  to  wind  up  the  concern.  Among  the  assets,  which 
consisted  of  premium  notes  and  contingent  liabilities  expressed 
on  the  face  oi  the  policies,  the  books  showed  that  Houston  held 
the  policy  aforesaid.  It  required  an  assessment  of  61.7  per 
eent.  upon  the  assets  of  the  company  to  pay  its  liabilities. 
This  assessment  the  trustees  levied,  and  made  a  demand  upon 
Houston  therefor.  His  contingent  liability  was  five  times  his 
annual  premium.  Houston  refusing  to  pav,  suit  was  brought. 
The  defense  was  that  the  destruction  by  fire  of  the  building, 
together  with  the  payment  of  the  amount  insured,  cancelled 
the  policy  and  extinguished  all  the  liability  of  the  assured,  he 
not  ^'continuing  to  be  insured,*'  as  provided  by  law.  The 
trustees,  on  the  other  hand,  claimed  that  notwithstanding  the 
destruction  of  the  property  and  the  payment,  Mr.  Houston,  as 
a  member  of  a  mutual  company,  remained  liable  for  his  share 
of  the  losses  during  the  period  of  his  insurance. 

Judge  Wilson  found  for  the  trustees,  and  rendered  a  judg- 
ment for  the  full  amount  claimed.  This  judgment  was  affirmed 
by  the  circuit  court. 

Ttigman  &  Baker^  for  Plaintiff  in  Error. 

W.  T.  Porter  and  Skile$  &  Skilea^  for  Trustees  of  Insurance 
Company. 


(First  Circuit— Hamilton  Co.,0.,Oirc't  Court— Jan. Term,  1900.) 

Before  Smith,  Swing  and  Oiffen,  JJ. 

CHARLES  EDOAB  BROWN,  Assignee,  y.  JOHN  A.  LABEIN 

and  Others. 

AiHgnee  may  $ue  tohere  buU  in  intere$t  of  tsUxU  —  Fididary 
characUr  must  appear  in  petition-^ 

BY  THE  COUBT. 

1.  An  assignee  for  the  benefit  of  creditors  may  sue,  in  his 
representative  character,  in  all  cases  where  the  money,  when 
recovered,  would  be  assets. 

2.  A  plaintiff^s  fiduciary  capacity  is  not  shown  by  the  de- 
scriptive words  ''assignee  of*  ,  unless  preceded  by  the  word 
"as^*  or  unless  there  is  a  proper  averment  of  such  capacity  in 
the  bill  of  particulars,  and  if  not  so  shown,  he  can  not  perfect 
an  appeal  without  bond. 

Judgment  affirmed. 

Qeo.  W.  Harding^  for  Plaintiff  in  Error. 

Mortimer  Matthew^  contra. 
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(Fint  Oiroalt— Haxnilion  Go^O.,  Cirait  Oourt— Jan. Term,  1900.) 

Before  Smith,  Bwing  and  Giffen,  JJ. 
JOHN  HOFFMAN  v.  WILLIAM  H.  DAVIS. 


To  constitute  an  cuxount  there  must  be  a  debit  ogainMt  some 
person — 

GIFFEN,  J. 

The  proof  in  this  case  shows  a  contract  of  purchase  for  10,000 
pounds  pork  shoulders  at  five  cents,  delivery  of  part,  a  refusal 
to  deliver  the  balance,  a  purchase  in  tlie  market  by  the  vendee 
at  an  advanced  price,  and  damages  for  the  dififerenoe. 

The  petition  sets  forth  the  sum  of  $220.S0  as  due  upon  an  al- 
leged account,  and  a  copy  thereof. 

To  constitute  an  account,  there  must  be  a  debit  against  some 
person;  but  in  this  account  there  is  no  charge  against  the 
plaintiff  in  error  or  any  other  person,  nor  do  the  statements  in 
the  petition  conform  to  the  proof.  They  are  to  the  effect  that 
shoulders  were  bought  in  October,  1892,  and  not  delivered; 
that  the  contract  price  was  five  cents  per  pound,  and  that  later 
they  were  replaced  by  purchase  from  one  Sigmund  Fritseh  at 
ten  cents  per  pound ;  but  there  is  no  averment  that  the  plaint- 
iff In  error  agreed  to  sell  and  deliver  10,000  pounds  of  shoulders 
or  any  other  amount.  The  petition,  therefore,  does  not  contain 
facts  sufficient  to  constitute  a  good  cause  of  action,  either  on 
an  account  or  a  contract  of  purchase.  The  court  erred  in  re- 
ceiving testimony  tending  to  prove  such  contract. 

Judgment  reversed  and  cause  remanded. 

A.  S.  Bode,  for  Plaintiff  in  Error. 

F.  D,  Ooodhue  and  TF.  X.  Dickson^  contra. 


^Second  Circuit— Fayette  Oo.,0., Circuit  Court, May  Term,  1895.) 

Before  Summers,  Wilson  and  Sullivan,  JJ. 

WILLIS,  Jr.,  Adm'r,  v.  WILLIS. 

Notice  of  appeal  by  Adm*r,— Written  notice  required  —  Fidiciary 
character  must  appear  to  avoid  requirement  of  appeal  bond — 
It  is  not  sufficient  to  cause  the  notice  of  appeal  by  an  admin- 
istrator to  be  incorporated  in  the  journal  entry,  but  the 
administrator  must  file  a  written  notice,  the  obiect  of  that 
provision  of  the  statute  being  to  fix  with  certainty  the  lia- 
bility of  the  administrator  upon  his  bond  in  that  behalf. 
But  fldiciary  character  must  appear  in  the  petition  enti- 
tling him  to  appeal  without  bond. 

(Affirmed  by  Supreme  Court  without  report,  38  W.  L.  B.,  800.) 

Appeal  trom  the  Court  of  Common  Fleas  of   Fayette  county. 

PER  CURIAM.   . 

The  plaintiff,  administrator,  undertook  to  appeal  from  an  or- 
der of  the  probate  court,  in  the  interest  of  his  trust.  Instead 
of  filing  a  written  notice  of  his  intention  to  appeal,  he  caused 
such  notice  to  appear  only  in  the  journal  entry  of  that    court. 
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Upon  notice  to  dismits  the  appeal  for  failnre  to  comply  witb 
the  reqairements  of  section  6408,  Reylsed  Statates^  the  circuit 
coart  holds  that  It  was  not  safflclent  to  cause  the  notice  to  be 
incorporated  In  the  Journal  entry,  but  that  the  administrator 
must  file  a  written  notice,  the  object  of  that  provision  of  the 
statute  being  to  fix  with  certainty  the  Habllty  o'  the  adminis- 
trator upon  his  bond  In  that  behalf. 


(First  Olrcnit— Hamilton  Co.,  0.,Clrc't  Court— Jan. Term,  1899.) 

Before  Smith,  Swing  and  Qlflen,  JJ. 
MURDOCK  V.  KRAMER. 


One  not  party  to  suit^Can  not  institute  error  proceeding-- 
Where  a  judgment  is  rendered  affecting  the  interest  of  a  party 
not  a  party  to  the  suit,  such  party  is  not  authorized    to   in- 
stitute error  proceedings  to  such  judgment. 

Brror  to  tlie  Court  of  Common  Pleas  of  Hamilton  county. 

This  case  was  heard  on  motion  to  dismiss  the  petition  in  er- 
ror, because  the  plaintiff  was  not  a  party  to  the  action  below, 
and  because  of  a  defect  in  parties  in  error.  It  was  contended 
by  couuHel,  that  the  court  below  having  rendered  a  judgment 
affecting  the  Interests  of  the  plaintiff  in  error,  she  thereby  be- 
came a  parry  of  record,  and  at  liberty  to  appear  and  rid 
herself  of  the  cloud  of  a  void  judgment. 

SWING,  J. 

We  think  the  petition  In  error  should  be  dismissed  for  the 
reasons  assigned  on  tt;e  motion  filed  herewith.  There  never 
has  been  any  judgment  rendered  against  Mrs.  Murdock,  and  It 
will  be  time  enough  to  prosecute  error  when  there  has  been 
one  rendered  against  her. 

Little ford^  Morris,  Ballard  <fe  Sawyer,  for  motion. 

E.  B.  Or  egg,  contra. 


(Second  Circuit— Franklin  Co., 0.,Ciro't  Court-Jan. Term,  1898.) 

Before  Shearer,  Summers  and  Wilson,  JJ. 

THE  CITIZENS'  SAVINGS  BANK  v.  PHOEBE  IDE. 

Construction   placed   on   Statutes  for  fifty  years   not  to  he   die- 
turbed-- 

(1).  A  construction  placed  on  a  statute  by  the  bench  and  bar 
for  more  than  half  a  century  should  not  be  disturbed. 

Foreclosure  suit  after  death  of  mortgagor  may  be  brought  in  com- 

mon  pleas  ^ 

(2).  A  mortgagee  may  institute  a  foreclosure  suit  against  a 
deceased  mortgagor  in  the  court  of  common  pleas,  making 
the  heirs,  administrator  or  executor  and  lienhoiders  parties, 
and  is  not  obliged  to  work  out  his  rights  in  the  probate  court 
through  the  administrator  or  executor. 

Appeal  from  the  court  of  Common  Pleas  of  Franklin  county. 
In  this  case  plaintiff  brought  a  suit  In  foreclosure,  pure  and 

[OOPTRIGHT,    1900,    BY  CABL  O.    JAH2V.  ] 
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simpld,  making  no  claim  for  a  money  Jadgment,  in  the  oom- 
men  pleas  court.  The  administrator  demurred  on  the  ground 
that  the  common  pleas  court  had  no  Jurisdiction,  and  contend- 
ed  that  as  Id  case  of  assignments,  the  rights  of  the  mortgagee 
must  be  worked  out  through  the  administrator  in  the  probate 
court.  In  the  common  pleas  the  demurrer  was  overruled,  and 
a  decree  of  foreclosure  was  entered,  from  which  the  adminis- 
trator appealed  to  the  circuit  court. 

PER  CURIAM. 

The  question  in  this  case  is  whether,  where  a  pfrson  exe- 
cutes a  mortgage  on  real  estate  and  dies,  the  mortga{*ce  can 
bring  and  maintain  a  suit,  a  toreclosure  suit,  in  the  common 
pleas,  making  heirs,  administrators,  execirtors  and  lien  hold- 
ers defendants,  or  is  compelled  to  work  out  his  rights  through 
the  executor  or  administrator  In  the  probate  court. 

The  circuit  court  holds  that  he  can  bring  and  maintain  fore- 
closure in  the  common  pleas.  There  is  nothing  in  the  claims 
'>f  the  administrator  io  this  case  which  requires  a  construction 
of  section  6U)3,  Revised  Statutes,  different  from  wliat  has  been 
placed  upon  it  by  the  courts  and  tlie  profession  for  more  than 
half  a  century.  Public  policy,  if  no  other  consideration,  re- 
quires that  a  construction  so  long  accepted  and  acquiesced  in 
should  not  be  disturbed. 


(Third  Circuit— Hancock  Co., O., Circuit  Court,May  Term,1898.) 

Before  Seney,  Day  and  Price,  JJ. 

MORTON    V.    THE   LAKE   ERIE  &  WESTERN  RAILWAY 

COMPANY. 

3fileage  ticket^ Condvci or  can  not  take  up — 
A  R.  R.  Co.  has  no  right  to  take  up  a  mileage  book  presented 
by  a  third  party  who  had  purchased  it  from  the  one  to 
whom  it  had  been  issued.  The  title  to  it  passed  by  the 
purchaser  io  such  third  party,and  the  conductor  could  only 
refuse  to  honor  it  and  collect  the  regular  fare. 

(Sec  8.  c,  35  W.  L.  B.,  359.) 

Error  to  the  Court  of  Common  Pleas  of  Hancock  county. 

Morton  is  a  local  ticket  broker,  and  purchased  a  mileage  book 
from  the  defendant  company.  A  third  party  attempted  to  use 
it,  and  a  conductor  of  the  railroad  company  took  it  up  and 
collected  fare.  Morton  brought  the  suit  to  recover  for  t^e  value 
of  the  book.  He  won  in  the  justice  court,  but  lost  in  the  com- 
mon pleas.  The  circuit  court  reversed  the  latter^s  decision,  and 
awarded  Morton  judgment  for  the  amount  of  his  claim,  together 
with  intprest  and  costs. 

SENEY,  J. 

There  was  nothing  in  the  contract  between  Morton  and  the 
railroad  company  whereby  the  latter  acqui«*ed  a  title  to  the 
ticket  because  it  was  in  the  hands  of  a  third  person.  The  most 
the  conductor  could  do  would  be  to  refuse  to  accept  the  ticket 
from  the  third  party  and  collect  the  regular  fare.  Morton  pur- 
chased the  book,  and  the  title  to  the  same  passed  frpm  the 
railroad  company  when  it  was  sold. 


.< 
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(First  Oirouit— Hamilton  Go.,0.,  GlroH  Court— Jan.Term,  1899.) 

Before  Smitti,  Swing  and  GIfleu,  JJ. 

IK   THE   MATTER   OF   STEPHEN   B.    HAYMAN,    Notary 

Pablio. 


Removal  of  Notary  Public-— Proof  of  charges   viuBt    I  e  cUar  and 
natis  factory —  , 

(For  decision  in  Common  Pleas,  see  7  N.  P.  515.) 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Hayman,  a  notary  public,  was  tried  upon  charges  of  miscon- 
duct and  unfaithfulness  in  the  discharge  of  his  duties,  and 
was  found  guilty,  and  an  order  entered  removing  liim  from  the- 
ofQce  of  notary  public  of  Hamilton  county,  Ohio,  aspesning  the 
onsts  against  him,  and  directing  that  the  cleric  transmit  to  iiis 
excellency  the  governor  of  the  state  a  copy  of  cliarges  and 
speciflcations,  together  with  a  copy  of  the  entry,  certified  un- 
der the  seal  of  the  court,  as  provided  by  section  123,  Revised 
Statutes. 

SWING,  J. 

We  are  of  the  opinion  that  the  judgment  in  this  case  should 
be  reversed,  on  the  ground  that  it  is  not  sustained  by  sufficient 
evidence.  The  evidence  in  a  case  of  this  kind  should  be  clear 
and  satisfactory,  that  the  party  was  guilty  of  the  offense 
charged.  And  It  seems  to  us  that  it  comes  very  far  short  of 
being  such. 

Judgment  reversed  and  remanded. 

CimpbelL  Bates,  Clen  Dening  &  Meyer^  for  Haymnn. 

Thomas  H.  Darby^  for  the  State. 


(First  Circuit— Hamilton  Co., O., Circuit  Court,  Jan.Term4899.> 

Before  King   Haynes  and  ParJcer,  JJ. 
[of  the  Sixth  Circuit,  sitting  in  the  First  Circuit] 

SWIFT  &  COMPANY  v.  ISAAC  LENZER  and  JOHN  MILL- 
ER. 

Livery  keeper*  s  claim  for  keeping  horse  superior  to  that  of  mort- 
gage on  liorse — 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county^.. 

HAYNEd,  J. 

In  this  case  Swift  &,  Company  replevined  a  horse,  owned  hy 
Isaac  Lenzer,  by  virtue  of  a  chattel  mortgage  the  company  held 
upon  the  same.  The  horse  at  the  time  of  the  replevin  was  in 
possession  of  the  defendant,  John  Miller,  under  an  agreement 
made  with  Lenzer,  who  had  possession  of  the  horse  at  the  time- 
of  the  aKrf>ement,  to  keep,  feed  and  care  for  the  same,  but 
which  agreement  was  made  after  the  giving  of  the  mortgage. 
Held— following  and  approving  Aylmore  v.  Kahn,  11  C.  C,  392;; 
that  Miller  had  a  lien  for  expenses,  care  and  keeping  of 
the  horse  prior  to  the  lien  and  claim  of  Swift  &,  Company,  tho> 
mortgagee. 

Upon  tiie  trial  of  the  case  the  defendant's  ^ittorney   ofiferedi 
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evidence  tending;  to  prove  value  of  the  horsp.  Upon  objection 
of  the  plaintiffs'  attorney  the  evidence  was  taken  from  the 
jury  by  the  court,  and  no  evidence  was  given  by  either  party 
of  value.  After  the  jury  had  been  charged  by  the  court  and  the 
jury  sent  out,  the  court  sent  for  the  jury  and  said  that  the  rul- 
ing excluding  the  evidence  given  6y  the  witness  of  value  of 
the  horse  would  be  recalled.  To  this  counsel  for  plaintiff  ob- 
jected and  excepted.  A  majority  of  this  eourt  think  that  the 
court  erred  in  so  doing,  and  also  erred  in  stating  to  the  jury 
the  rule  of  damages  and  in  the  issues  submitted  to  them. 

The  jud$2rment  of  the  court  is  therefore  reversed,  and  the  ver- 
dict set  aside  and  the  cause  remanded. 

On  first  point  decided  all  concur;  on  reversing  the  judgment 
on  points  last  stated,  Haynes  and  King  concur,  Parker  dissents. 

Cobb  &  Howard,  for  Plaintifl  in  Error. 

Schwab  A  Schultz^  contra 


<Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— June  Term,  1892. ) 

Before  Haynes,  Bentley  and  Scribner,  JJ. 

THE     PENNSYLVANIA     COMPANY    v.    THEODORE    N. 

HICKLEY. 

Locomotive  engineer—Superior  officer  of  Ms  fireman — 
^1).  A  locomotive  was  sent  out  by  a  superior  officer  of  a  Rail- 
road Co.  under  the  sole  charge  and  direction  of  the  engineer, 
without  a  conductor  and  brakemen,  to  do  switching.  The 
fireman  of  the  engine  was  directed  by  the  engine  man  to 
couple  some  cars  to  the  engine,  and  in  attempting  to  do  so, 
tieing  without  experience  in  this  line  of  duty,  aud  it  being 
outside  of  the  duties  of  his  employment,  he  was  injured: 
Held:  Taking  the  relations  of  engine  man  and  fire- 
man to  each  other,  the  true  and  general  rule  of  law  is, 
that  the  engineer  is  the  superior  officer  of  the  fireman,  and 
that  the  fireman  as  a  general  rule  is  bound  to  obey  tiie  or- 
ders of  tlie  engineer.  (R.  R.  Co.  v.  Ranuey,  37  O.  S.,  665 
considered.) 

Locomotive  ordered  out  without  conductor  to  do  switching  in 
charge  of  engineer— -Latter  occupies  position  of  condtictcr— 'Injury 
to  fireman  through  engineer's  negligence — 

i2).  Where  a  locomotive  is  ordered  out  under  the  sole 
charge  of  the  engineer  to  do  switching,  without  a  conduc- 
tor and  brakcman,  the  engineer, po  far  as  the  movements  of 
the  train  are  concerned. occupies  the  position  of  a  represen- 
tative of  the  company  the  same  as  a  conductor  would  have 
•done;  and  where  the  engine  man  in  such  case  orders  his 
fireman  to  couple  some  cars,  who  is  injured  in  attempting 
to  do  so  in  consequence  of  the  negligence  of  the  engineer  in 
moving  his  engine,  the  company  is  liable. 

Quettion  of  negligence  of  R,  H,  Co,  in  such  caae  for  jury — 
i'6).    It  was  proper  in  such  case  to  submit  the  question  wheth- 
er the  Railroad  Co.  was  guilty  of  negligence  to  the  jury. 

(Settled  and  dismissed  in  Supreme  Court  by  plaintiff  In  error 
June  7,  1892,    27  W.  L.  B.,  392.) 
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Error  to  the  Court  of  Common  Pleas  of  Luoas  county. 

HAYNES,  J. 

This  is  an  action  brought  by  the  plaintlfT  companv^  for  the 
purpose  of  reversing  the  judgment  of  the  court  of  common 
pleas   it  being  an  action  for  aamages  for  a  personal  in  fury. 

The  plaintitf  in  his  petition— which  was  nled  on  tne  6th  of 
April,  1890— sets  up  the  organization  of  the  defendant  company, 
and  says  that  on  the  13th  day  of  July,  1886,  the  plaintiff  was, 
and  for  a  long  time  prior  thereto  had  been  a  fireman  in  the  em- 
ploy of  the  defendant  company  on  one  of  its  locomotive  engines 
enj^aged  in  the  operation  of  said  railroad.  He  then  says:  "On 
said  date  and  for  a  long  time  prior  thereto,  the  crew,  or  force 
of  men,  for  an  engine,  by  the  usage  of  the  said  company  and 
the  requirements  of  the  work  to  bo  performed  in  the  said  busi- 
ness, consisted  of  a  conductor,  entrineer,  fireman  and  two 
switchmen  or  brakemen.^'  That  on  the  morning  of  the  13th  of 
July,  '* the  engineer,  then  in  charge  ot  the  engine  un  which 
plaintiff  was  employed  and  belonging  to  and  under  the  con- 
trol of  the  defendant,  received  orders  and  directions,  from  th& 
superintendent  of  said  road,  or  other  employes  thereof,  super- 
ior in  authority  over  naid  engineer  and  thepIaintifiF,  and  whose 
orders  in  that  behalf  it  was  the  duty  of  the  said  engineer  andi 
plaintiff  to  obey,  to  the  effect  that  said  ensiineer  and  engine 
should  work  extra  between  the  stations  of  Wal bridge  and  Gib- 
sonbarg,  on  the  line  of  the  defendant's  said  railroad,  with  flagF^ 
out  againj9t  all  trains  until  they  come  in  sight,  and  that  all 
trains  would  look  out  carefully  for  them  until  they  came  in 
sight.  Doing  extra  woik  between  the  stations  aforesaid,  on 
defendant's  said  road  as  embraced  and  directed  by  the  afore- 
said order,  consisted  in  the  movement  of  said  engine  from 
place  to  place,  picking  up  and  leaving  freight  car«  between 
said  limits,  coupling,  uncoupling  and  switching  cars,  and  such. 
other  work  as  tne  business  of  the  defendant  required  that  day, 
and  required  the  aid  and  services  of  a  full  crew  of  hands  to> 
man  the  same  and  do  said  work.  The  defendant  well  knowing 
the  premises,  carelessly  and  negligently  omitted  and  failed  to- 
provide  sufficient  help  and  assistance  to  do  such  work  on  said 
day,  and  excepting  the  engineer  and  the  plaintiff,  set  the  re- 
mainder of  the  crew  of  hands,  belonging  to  said  engine,  at 
other  work,  and  thereby  prevented  their  going  with  said  en- 
gine»  and  they  did  not  go.'* 

He  then  sets  up  that  they  started  out  to  perform  their  duties 
as  they  were  ordered,  and  he  says  that  the  engine  and  the 
work  to  be  done  by  it  was  wholly  without  a  conductor,  or  other 
person,  except  the  said  engineer,  to  take  charge  of  and  direct 
the  same,  and  by  reason  of  the  premises,  said  engine  and  the- 
plaintiff  and  all  the  work  to  be  performed  by  it,  weie  placed 
under  the  charge  and  control  of  said  engineer  who  thereupon 
took  charge  of  the  same  and  directed  and  controlled  the  same- 
in  the  capacity  of  a  conduotur  and  director  of  said  work,  and 
all  orders  and  directions  of  the  defendant,  as  to  doing  said 
work,  were  communicated  to  and  received  b3'  paid  engineer. 
Plaintiff  says  that  said  engineer  was  then  and  thereby,  by  the 
defendant,  placed  superior  in  authority  over  the  plaintiff  dur- 
ing said  day,  whose  orders  and  directions  it  then  and  there  be- ' 
came  and  was  the  duty  of  the  plaintiff  to  obey,and  he  received 
all  l)iB  orders  and  directions  from  said  engineer  and  none  else.' 
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While  doing  said  work  in  pursuance  of  said  order,  on  siiii  13th 
day  of  July,and  while  the  same  was  under  the  charge  and  con- 
trol of  said  engineer,  at  a  point  about  two  miles  and  a  half 
west  of  Gibsonburg,  on  the  defendant  road,  said  engine  was 
standing  on- the  main  traek  attaclied  to  a  string  of  six  crondola 
cars,  which  had  then  l)6en  loaded  with  railroad  ties,  said  en- 
gine facing  west.  In  the  rear  of  said  six  cars  and  stanaing  on 
the  same  track  were  four  other  similar  cars  standing  Fome  six 
or  eight  feet  distant  from  the  other  oars  which  were  attached 
to  the  engine.  About  noon  of  said  day,  and  while  said  cars 
were  so  standing,  said  engineer,  so  placed  in  charge  of  said 
work  by  the  defendant,  decided  to  take  said  cars  to  the  station 
of  Wood vi lie  next  west,  and  set  them  on  a  side  track  there, 
and  thereupon  said  engineer,  whose  orders  and  directions  in  that 
behalf  it  was  the  the  duty  of  plaintiff  to  obey,  directed  the 
plaintiff  to  go  to  the  opening  between  said  strings  of  cars  and 
tnaka  the  coupling  between  them,  while  he  with  the  engine 
flhoved  said  six  cars  back  against  the  others,  to  enable  pinintiif 
to  make  the  coupling,  which  order  plaintiff  proceeded  to  obey 
and  went  between  said  cars  for  the  purpose  of  making-said  coup- 
ling, and  witli  the  exercise  of  all  reasonable  care  on  his  part 
was  prooeeding  to  make  the  same,  when  said  engine  with  ears 
attached  was,  without  warning  or  notice  by  said  engineer, 
carelessly  and  negligently  and  with  great  force  and  violence 
suddenly  forced  back, bringing  said  cars  suddenly  together,and 
without  ability  on  the  part  of  plaintiff  to  prevent  it,  or  esoape, 
plainfciff^s  right  arm  was  caught  between  said  cars  and  crushed 
at  the  elbow, as  heceinafter  stated.  Plaintiff  says  that  the  work 
of  coupling  cars  or  doing  other  work  of  a  brakeman  or  switch- 
man was  no  part  of  his  employment  by  the  defendant;  that 
he  was  never  employed  by  the  defendant  for  such  work,  but 
solely  as  a  fireman  on  engines;  at  the  time  he  was  so  ordered 
by  liis  said  superior,  and  when  he  attempted  to  malce  said 
coupling  he  was  wholly  without  experience  in  said  work  and 
unsKilled  and  without  knowledge  as  to  the  way  of  doing  the 
same  or  the  manner  of  avoiding  the  danger  and  hazard  at- 
tending such  work,  as  defendant  well  knew.  Plaintiff  says 
that  the  work  of  coupling  cars  is  and  was  much  more  hazard- 
ous and  attended  with  much  greater  danger  than  the  work  of 
a  flieman,  whioii  plaintiff  was  employed  by  defendant  to  do,  but 
which  plaintiff  at  the  time  he  undertook  to  make  said  coupling 
did  not  appreciate  and  understand,  and  with  the  knowledge^ 
ai  his  command  and  want  of  experience  he  could,  and  did  not* 
know,  which  was  well  known  to  defendant.  Plaintiff  says 
that  when  his  arm  was  caught  between  said  cars  as  hpreinbe- 
fore  described,  it  was  crushed  to  such  extent  above  and  below 
the  elbow  as  to  require  amputation,  and  it  was  soon  thereafter 
amputated  near  the  shoulder.  That  by  reason  of  said  injury 
he  has  suffered  from  the  loss  of  his  right  arm;  he  was  confined 
to  his  home  some  five  or  six  weeks,  suffered  great  bodily  paiD, 
anguish  and  unrest  in  conf«equence  thereof,  and  has  expended 
a  large  amount  for  surgical  attendance,  nursing  nnd  medicine 
in  being  treated  for  said  injury,  to-wit,  the  sum  of  one  hundred 
dollars.  Plaintiff  says  he  sustained  the  injury  aforesaid  with- 
out any  fault  on  his  part  and  through  the  negligence  of  the  de- 
fendant in  falling  and  omitting  to  furnish  sufficient  liands  and 
help  to  do  the  work  of  said    eugine,  and    in    sending  the   tWo 
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switchmen  and  the  oondaotor  that  belonged  with  said  engine 
to  do  other  work  at  Toledo  instead  of  allowing  and  requiring 
them  to  go  with  said  engine,  and  through  the  negligence  of 
^-sald  defendant  through  its  said  engintser  in  ordering  and 
diecting  plaiotifT  to  make  said  coupling  and  in  sending  bald 
•cars  by  said  engine  back  on  to  plaintiff  in  a  reckless  and  care- 
less manner  as  herein  set  forth,  and  that  he  has  sustained 
damages  by  reason  of  the  premises  in  the  sum  of  thirty  thous- 
and dollars  for  which  amount  he  asks  Judgment  against  the 
•defendant/^ 

To  that,  the  defendant  answers,  admitting  that  it  was  a  cor- 
poration and  was  engaged  in  operatin)^  the  line  of  railroad 
which  is  charged  in  the  petition;  and  it  admits  that  on  the 
13th  of  July,  1886,  the  plaintiff  was,  and  for  a  long  time  prior 
-thereto  had  been  in  the  employ  of  the  sa!d  defendant,  and 
denying  every  other  allegation  in  the  petition.  '*For  a  second 
defense,  the  said  defendant  says  that  the  injuries  complained 
of  by  the  said  plaintiff  were  caused  by  his  own  negligence  and 
carelessness,  and  not  that  of  the  defendant.  For  a  third  de- 
fense the  said  defendant  sayp,  that  if  the  injuries  complained 
•of  by  the  plaintiff  were  caused  by  the  negligence  of  any  otlier 
person  or  persons  than  himseif,it  was  the  nef?ligence  and  care- 
lessness of  the  fellow  servants  of  tlie  said  plaintiff,  and  not  the 
ne;{ligence  of  the  said  defendant.-* 

To  this  there  was  a  reply  denying  the  contributory  negli- 
gf^nce  and  the  clause  in  regard  to  the  fellow  servant. 

Thereupon  the  case  went  to  the  jury  and  a  verdict  was  ren- 
<lered  for  $8,000,  and  there  was  ordered  by  the  court  below  a 
remitter  of  $2,600,  which  was  made,  and  thereafter  the  judg*^ 
ment  was  affirmed. 

A  motion  for  a  new  trial  was  made,  upon  the  grounds  (1) 
That  said  verdict  was  not  sustained  by  sufficient  evidence. 
(2)  That  said  verdict  was  contrary  to  law.  (3)  For  errors  of 
law  occurring  at  the  trial  and  excepted  to  by  said  defendant 
•f4)  That  the  damages  rendered  by  said  verdict  are  excessive 
in  amount,  appearing  to  have  been  given  under  the  influence 
of  passion  or  prejudice.** 

The  evidence  ofifered  by  the  parties  shows  that  the  plaintiff 
was  a  fireman  on  Engine  No.  57,  and  that  on  the  night  before, 
at  11  o*clook  it  had  left  Mansfield  with  the  regular  fast  freight 
train.  I  believe,  and  ariived  at  Toledo  about  6  o'clock  in  the 
morning  of  July  13.  1886;  and  when  they  arrived  there  they  re- 
ceived an  order,  which  is  substantially  as  follows:  "Order  No. 
•6,  Engine  67,  No.  U  enc:ine  house  P.  C.  Engine  will  run  extra 
from  engine  house  to  Walbridge  ahead  of  No.  14.  J.  S.  Morris, 
Superintendent,  July  13.  1886.  Issued  at  6:24  A.  M.,**  and  that 
was  received  by  the  engineer.  It  sems  tliey  soon  after  got  an- 
other order,  like  this:  "All  trains  west  Tiffin,  all  trains  east, 
And  Engine  57  Walbridge.  Engine  57  will  work  extra  between 
Walbridge  and  Gibsonburg  to-day  until  6  o'clock  P.  M.  with 
flag  out  against  all  trains  until  tbey  come  in  sight.  All  trains 
will  look  out  carefully  for  them."  Signed  "J.  S.  Morris, 
Superintendent."  In  pursuance  of  that  order,  the  enigneer 
and  fireman  of  this  locomotive,  ai  soon  as  they  had  their 
breakfast,  took  their  train  and  started  for  Walbridge.  jThey 
took  with  them  Denman.  who  was  a  section  ioreman,,  and  one 
man,  and  on  arriving  at  Walbridge  tney  received  furthei:  orders. 
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Tliese  orders  wero  f^iven  generally  to  the  enffineer,And  perhaps 
to  the  section  man  there.  They  were  ordered  to  run  all  ways 
and  take  on  another  section  of  men;  which  wasdone,and  then 
they  ran  to  Woodvllle,  to  the  siding,  and  took  on  ten  gondola 
oars,  and  then  ran  down  to  Qibsonburg  and  went  into  the  side 
track  for  the  purpose  of  awaiting  the  arrival  of  the  morning 
passenger  trains,  both  east  and  west,  and  also  a  freight  train. 
when  they  had  passed,  they  pulled  out  over  that  side  track 
and  went  up  to  Sugar  creek,  where  there  were  ties  to  be  loaded, 
along  the  line  of  the  road,  and  stopped  on  the  main  track  and 
took  on  a  lot  of  ties— they  were  to  take  there  ten  carloads  of 
ties,  and  it  was  at  this  point  where  the  accident  occurred. 

The  testimony  of  the  fireman  is,  that  when  they  got  to  Wood- 
ville  he  started,  as  was  his  duty,  perhaps,  to  open  the  side 
track— turn  t.he  switch  ;that  Denman,  the  foreman,  who  also, 
it  seems,  had  a  key  to  the  switches,  was  a  little  ahead  of  him. 
and  he  opened  the  switch  and  they  went  in  there,  and  when 
they  got  up  to  the  gondola  oars  Denman  connected  them,  and 
when  th^y  went  to  start  the  switches  weie  turned,  under  the 
order  of  tlie  engineer.  Ihe  fireman  went  back  over  the  train 
and  turned  the  brakes,  and  in  that  way  they  went  down  to 
Qibsonburg.  When  they  got  to  Qibsonburg,  he  started  also  to 
open  that  switch,  but  the  switch  was  opened  by  Denman  be- 
fore he  could  get  there,  and  I  think  when  they  came  out  he 
closed  the  switch  and  got  onto  the  car.  That,  however,  was  a 
part  of  his  duty.  When  they  came  iip  to  where  the  ties  were 
the  foreman  said  that  he  wanted  to  disconnect  three  cars  so 
that  they  could  work  to  tetter  advantage,  and  Denman  made 
the  iincoupling  and  the  train  was  started  and  ran  a  few  feet, 
and  they  staid  there  working  about  two  hours  and  a  half. 
During  that  lime  the  men,  under  the  direction  of  the  foreman, 
were  loading  the  ties.  The  engineer  was  about  his  engine.and 
the  fireman  was  engaged  in  cleaning  up  the  engine,  working  at 
the  headlight  and  doing  wjrk  of  that  kind,  until  noon.  It 
seems  that  then  the  engineer  and  fireman  took  their  dinner. 
Just  the  time  thpv  did  that  does  not  appear,  but  I  suppose  at 
noon.  About  half  past  twelve  or  a  quarter  to  one,  the  fore- 
man, Denman,  called  his  men,  and  they  started  to  eat  their 
dinner,  which  consisted  of  their  taking  their  pails  and  climk)- 
Ing  upon  the  bank  and  going  to  work  to  eat.  Denman  was 
seated  in  front  of  the  opening  in  the  train.  It  appears  that 
the  only  man  who  had  attempted  to  work  about  braices,  other 
than  the  fireman,  was  Denman.  He  testifies  that  he  bad  been 
a  brakeman  a  good  many  years,  and  that  he  had  been  in  the 
habit  of  setting  brakes.  While  the  section  men  and  the  fore- 
man and  his  men  were  eating  their  dinners,  the  engineer  and 
fireman  having  concluded  their  meal,  wero  standing  in  the 
vicinity  of  the  cars  it  being  then  about  twenty  minutes  to  one. 
The  engineer  testifies  that  a  train  was  due  at  Qibsonburg  at 
1:16,  and  he  claims  that  he  said  to  the  fireman  "We  had  better 
cuuple  the  cars  together  and  goup  to  Woodville^\  The  fireman 
states,  however,  that  he  said  to  him  "You  go  in  and  couple 
these  cars,  and  I  will  back  down  and  we  will  take  the  train  to 
Woodville  and  leave  these  cars  on  the  side  track  so  they  will 
be  out  of  the  way,  and  come  back  and  take  the  others**.  At 
any  rate,  the  engineer  started  for  his  engine,  and  the  fireman 
gave  the  signal  to  back,  and  as  the  cara  started   to   back   the 
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fireman  went  In  to  make  the  conpling,  and  be  says  it  was  the 
first  ooupliug  be  had  ever  undertaken  to  make.  Aooording  to 
the  testimony  of  the  fireman,  the  cars  were  coming  baok  quite 
rapidly— he  thinks  at  the  rate  of  three  miles  an  hour:  at  any 
rate  they  seemed  to  him  to  be  coming  back  rapidly.  He  hav- 
ing set  the  pin,  It  seems,  dropped  the  link  and  started  to  get 
out  of  the  way,  started  to  pull  his  hand  away— his  arm— and  in 
doing  this,  before  be  was  able  to  get  it  away,  the  oars  came 
together  and  his  arm  was  caught  by  the  bumpers  and  was  In- 
jured in  the  manner  stated.  The  arm  was  nearly  taken  off  and 
hiing  by  some  shreds  and  was  supported  by  bis  coat.  It  was 
bleeding,  but  he  had  nerve  enough  to  go  to  the  engine  before 
be  had  anv  help.  He  was  taken  to  Gibsonburg  and  bis  arm 
was  attended  to. 

Now,  under  this  state  of  facts,  the  question  is:  whether  the 
plaintiff  company,  here«  is  liable. 

It  is  contended  here  very  earnestly  oo  behalf  of  the  railroad 
company  that  there  is  no  evidence  here,  whatever,  to  make 
the  company  liable.  It  will  be  noticed  that  the  grounds  of 
negligence  set  forth  by  the  plaintifl^s  petition,  are:  First,  that 
the  locomotive  was  sent  out  to  perform  this  work  without  any 
regular  brakeman;  second,  that  the  engineer  backed  his  train 
more  rapidly  than  he  ought;  that  he  backed  It  up  carelessly, 
negligently,  and  that  the  plaintiff  was  thereby  caught;  third, 
that  he  had  ordered  the  fireman  to  go  in  and  make  a  coupling 
knowing  that  he  bad  bad  no  experience,  and  that  that  was  a 
ground  of  negligence. 

The  contention  of  the  defendant  below  is:  First,  that  the 
fireman  was  guilty  of  contributory  negligence;  Second,  that  If 
any  negligence  occurred,  It  occurred  by  the  act  of  a  co-employe 
—in  otner  words,  that  the  engineer  and  firemen  were  co-serv- 
ants employed  by  the  same  company,  and  that,  under  well 
established  rules  of  law,  there  was  no  liability  on  the  part  of 
the  oompay  for  any  negligence  that  might  occur  on  the  part  of 
the  engineer.  The  testimony  shows,  on  behalf  of  the  plaintiff 
—and  it  Is  not  contradicted  by  any  evidence  on  behalf  of  the 
defendant  below— that  in  the  operation,  not  only  of  a  freight 
train,  but  of  construction  trains,  It  is  customary  to  have  a 
conductor  and  one  or  more  brakemen,  for  the  purpose  of  man- 
a^rlng  the  trains.  It  will  be  observed  in  this  case  that  the  en- 
gineer had  gone  out  with  the  fireman  and  section  men — had 
gone  out  with  eight  other  men— and  the  question  arises:  who 
was  responftible  for  the  running  of  the  train?  Who  was  in 
charge  of  the  train?  The  solution  of  that  question  will,  per- 
haps, have  considerable  to  do  with  the  liability  of  the  com- 
pany. Now  we  are  clearly  of  the  opinon  in  this  case,  from  the 
evidence,  that  the  engineer  of  that  locomotive  had  charge  of 
the  running  of  the  train— of  the  movements  of  the  train.  He 
received  his  orders  from  the  superintendent,  or  from  the  train 
dispatcher,  as  to  the  points  he  was  to  make  and  where  he  was 
to  stop,and  had  his  general  orders  to  look  out  for  all  trains  and 
oars,  and  by  his  time-tables,  he  was  able  to  know  when  they 
were  due.  It  does  not  appear  that  the  section  foreman  had 
any  control  whatever  over  the  fireman.  The  only  thing  he  did, 
when  he  arrived  at  the  point  where  the  ties  were  lying,  was 
to  suggest  to  the  engineer  the  fact  that  he  wanted  the  cars 
parted  there— as  he  testifies,  that  he  ouuld  load   the  ties  witb 
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more  facility  and  work  his  men  more*  Advantageously,  and 
thereapon  he  drew  tt.e  pin  and  left  the  cars  standing  In  the 
position  in  which  he  wanted  them  in  reference  to  the  ties.  All 
other  movements  of  the  train  were  to  be  regulated,  and  were 
regulated  in  fact  by  the  engineer.  So  that,  in  the  absence  of 
contention,  it  is  quite  apparent  to  us  that  the  engineer  stood— 
so  far  as  the  movements  of  the  train  'were  ooDcerired— in  ^tfae 
position  of  a  representative  of  the  company  the  seme  as  a  con- 
ductor would  have  been  if  there  had  been  a  conductor  present 
aiding  in  the  movement  of  the  train. 

The  next  question  that  seemed  to  arise  was  the  relation  of 
the  engineer  and  the  fireman.  It  seemed  to  be  assumed  by 
•counsel  in  argument,  that,  as  between  the  engineer  and  the 
fireman,  they  were  co-servants  and  stood  in  the  same  relation 
that  other  co-servants  would;  but  it  rather  seemed  to  us,  upon 
a  discussion  of  the  question,  that  there  might  be  some  invasion 
of  that  rule;  indeed  it  seemed  fo  us  that  the  fireman  might 
probably  be  said  to  be  under  the  direction  and  control  of  the 
•engineer— his  duties  would  naturally  bring  him  to  that  posi- 
tion. We  thought  first  that  there  was  some  decision  of  the 
supreme  court  of  this  state  upon  that  question,  but,  upon  com* 
mencing  to  look  for  that,  wedidnH  find  any.  Such  text-books 
as  we  had  were  quite  meaner  upon  that  question.  We  did, 
however,  find  a  case  decided  by  the  superior  court  of  Cincin- 
nati, in  this  state,  in  which  Qholson,  HoadJy,  Spencer  and 
Storer  were  the  Judges,  a  recognized  able  court;  and  the  case 
I  refer  to  is  that  of  Jesse  Jenkins  v.  The  Little  Miami  Railroad 
Company,  2  Disney,  49. 

Gholson,  says:  ''This  action  is  brought  to  recover  damages 
sustained  by  an  alleged  act  of  negligence  on  the  part  of  an  en- 
gineer in  the  employment  of  the  defendant.  The  plaintiff  was 
a  fireman  also  in  the  empkyment  of  defendant,  at  the  time  he 
■sustained  the  injury,  which  was  the  loss  of  an  arm,  while  en- 
•gaged  in  what  he  claimed  to  be  a  act  of  duty,  done  under  the 
control  and  direction  of  the  engineer,  a  superior  officer. 

"The  first  question  which  arises  is,  whether  the  case  by  the 
allegations  and  proof,  is  brought  within  the  principle  of  the 
doctrine  established  in  the  state,  by  the  case  of  Little  Miami 
Bailroad  v.  Stevens,  20  Ohio,  415.  We  think  that  it  very  clear- 
ly is.  The  plaintiff  was  under  the  direction  and  control  of 
the  engineer,  and  the  negligence  alleged  is  that  of  the  engineer. 
It  consisted,  if  at  all,  in  an  act  over  which  the  plaintiff  bad 
no  control,  and  in  the  doing  of  which  he  cannot  be  said  to 
tiave  participated. 

"The  next  question  is,  whether  the  plaintiff  himself  was  in 
fault.  It  appears,  we  think,  that  he  was  engaged  in  doing  that 
which  he  had  before  been  ordered  to  do,  and  at  a  time  and 
place,  which  under  the  circumstances  made  it  a  proper  dls- 
oharge  of  duty  on  his  part.  At  least  such  a  conclusion  may  be 
properly  and  fairly  drawn  from  the  evidence.  This  makes  a 
prima  facie  case  of  not  being  in  fault. 

"The  remaining  question  is,  whether  there  was  negligence  in 
the  engineer.  And  if  the  plaintiff,  at  the  time  and  under  the 
circumstances  he  received  the  injury^  was  In  the  discharge  of 
his  duty,  then,  it  can  scarcely  be  doubted  bat  that  the  engineer 
In  moving  the  train  without  notice  or  signal,  to  the  certain 
peril  of  the  plaintiff,  was  guilty  of  negligence. 
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"It  is  therefore,  apoo  the  question  whether  the  plaintiff  was 
himself  at  fault  that  the  defense  has  mainly  turned*  Certain 
aots  or  parts  of  the  conduct  of  the  plaintiff  have  been  selected, 
Jind  it  is  strenuously  claimed  that  these  constitute  such  negli- 
:genoe  as  to  preclude  the  plaintiff  from  a  recovery.  The  court 
at  special  term  was  requested  so  to  direct- the  jury,  and  its  re- 
fusal is  now  claimed  to  be  error.  When  these  charges  were 
Asked,  the  court,  refusing  them  in  the  form  they  were  pro- 
posed, modified  them  by  bringing  before  the  Jur^  certain  in- 
terences  to  be  drawn  from  tho  evidence,  and  which,  if  drawn, 
would  alter  the  conclusion. 

"Without  inquiring  whether  the  defendant  could  justly  com- 
plain of  the  modifications  made  by  the  court,  we  think  it  suffi- 
cient answer  to  say,  that  the  charges  asked  were  in  themselves 
improper.  On  the  one  side  it  is  claimed  that  there  was  negli- 
-gence  on  the  part  of  the  engineer,  and  on  the  other  that  there 
wa>9  negligence  on  the  part  of  the  plaintiff.  The  question  of 
negligence  was  the  one  involved.  Would  it  have  been  proper 
for  the  court,  taking  certain  cf  the  facts  apart  from  the  others, 
and  the  surrounding  circumstances,  such  facts  not  having  in 
law  any  conclusive  and  definite  effect,  to  say  to  the  jury  that 
they  did  Isonstitute  negligence?  We  think  in  such  case  as  the 
present,  negligence,  if  not  a  question  of  fact  for  the  jury,  is  at 
•least  a  mixed  question  of  law  and  fact  which  it  would  have 
been  improper  to  cake  from  the  jury  by  the  charges  which 
were  asked.  It  would  have  been  vrey  proper  for  the  court  to 
direct  tho  jury  as  to  the  premises  from  which  they  might 
•draw  their  conclusion  on  the  question  of  negligence,  but  they 
ought  to  have  been  left  to  say  under  all  the  circumstances, 
whether  the  negligence  alleged  was- established." 

I  have  read  more  than  I  intended,  but  it  disposes  of  some 
questions  which  are  raised  further  on,  in  the  charge  of  tiie 
-court;  so  that  so  far  as  that  court  is  concerned,  they  hold  that 
the  relation  of  principal  and  subordinate  may  exist  between  an 
engineer  and  a  fireman.  Some  light  is  thrown  upon  that  ques- 
tion by  a  couple  of  decisions  in  this  state:  one  in  33  Ohio  St., 
196,  Lewis  v.  Kailroad  Company  below,  and  Railroad  Company 
V.  Lewis  in  the  supreme  court;  also  the  case  of  Bailroad  Com- 
pany V.  Ranny,  37  Ohio  St.,  665.  In  those  oases  the  brakeman 
of  a  train  was  injured  by  what  was  claimed  to  have  been  negli- 
gence on  the  part  of  the  engineer,  in  giving  certain  signals  and 
then  imiiediately  starting  up  hfs  train,  the  general  orders  be- 
ing—in the  general  rules— that  the  engineer  was  to  give,  as  a 
signal  for  the  switchman,  ailher  to  set  or  to  let  the  brakes  off— 
41  certain  number  of  blasts  of  the  locomotive  whistle.  He  had, 
4n  each  case,  given  tlie  signal,  and  in  each  case,  had  immedi- 
ately started  up  the  engine,  and  in  each  case  the  result  had 
been  that  the  brakeman  had  been  injured;  and  in  each  case 
suit  was  brought,  claiming  that  the  engineer  was  an  officer 
-superior  to  the  brakeman,  and  that  therefor*^  the  company  was 
lialile.  Now,  in  the  riiscussiori  of  those  questiitns  in  each  case 
—the  first  one  waM  before  the  suprema  court  commission— and 
the  three  ju(i<res  held  that  it  was  not  a  case  in  which  he  was 
-acting  under  the  orders  of  a  superior— that  he  was  simply  obey- 
ing the  orders  of  a  common  master;  although  the  signals  were 
•given  under  the  rule  by  the  engineer,  but  that  it  was  not,  in 
the  sense  of  law,  an  order  of  the  engineer  such  as  would  make 
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him  an  officer  saperior   to   the    brakeman.    To   that  deciflio]> 
two  of  the  Judges  disB<:nted~Scott  and  Athburn. 

In  the  oase  of  Railroad  Company  v.  Banney  a  majority  of 
the  court  held  that  the  engineer  was  simply  a  co-Bervant  with 
the  brakeman.  But  to  that  decision  Judge  Okey  delivered  a 
dissenting  opinion,  in  which  Jucige  White  concurred;  so  that, 
as  between  a  brakeman  and  an  engineer,  their  relations  are 
very  much  different  from  those  of  a  fireman  and  engineer.  The 
supreme  court  by  a  single  majority  in  the  case,  held  that  the 
engineer  was  a  co-servant.  We  think,  under  the  decisions, 
and  we  think  on  principle  taking  the  relations  of  these  parties 
to  each  other,  that  the  true  rule  of  law  is— as  a  general  rule- 
that  the  engineer  is,  as  to  the  fireman,  a  superior  officer,  and* 
that  the  fireman  as  a  general  rule,  is  bound  to  obey  the  orders 
of  the  engineer.  The  Lewis  case  was  a  case  in  which  the 
Pittsburgh  &  Ft.  Wayne  R.  B.  was  the  defendant  company. 
The  rule  of  the  company  as  laid  down  at  that  time  provided 
that  the  fireman  should  obey  the  orders  of  the  engineer.  That 
road  was  run  then,  I  believe,  by  this  same  company— the 
Pennsylvania  company. 

Under  the  rules  which  were  offered  in  evidence,  there  seems- 
to  be  some  attempt  to  lay  down  a  different  rule. 

Bule  r>28.  They  must  report  for  duty  at  least  thirty  minutes 
before  the  time  for  starting,  and  assist  in  the  shifting  and 
making  up  of  their  trains. 

327.  Firemen  report  to,  and  receive  their  instructions  from 
the  road  foreman  of  engines.  They  must  obey  the  orders  of 
the  train  master.  When  in  the  engine  house  they  are  under 
the  direction  of  the  foreman. 

329.  They  must  obey  the  orders  of  the  engineman  in  regard 
to  the  proper  use  of  fuel,  and  manner  of  firing. 

330.  Tney  will  assist  in  keeping  a  lookout  on  the  track,  and 
if  they  see  any  obstruction  or  sigoals,  they  must  instantly  give 
the  engineman  notice 

331.  They  must  be  familiar  with  the  train  rules  tliat  apply 
to  the  protection  of  their  trains;  they  must  understand  the  use 
of  signals,  and  be  prepared  to  use  them  promptly,  as  per  rules 
NoH.  92,  93,  95  and  99. 

Then  it  gives  the  rules  in  case  of  accidents,  and  times  where 
they  are  going  ahead  and  backing,  etc.,  and  the  giving  of 
notices. 

Bule  147.  No  general  relation  of  su^ieriority  exists  between 
conductors  and  euginemen,  firemen,  baggage  masters  or  brake- 
men;  nor  between  euginemen  and  firemen  or  other  train  men; 
nor  between  yard-masters  and  enginemen,  firemen  or  other 
train  or  yardmen.  The  duty  of  each  employe  is  herein  fully 
set  forth,  and,  except  as  herein  provided,  neither  employe  has- 
any  sup)eriority  over  the  other." 

That  is  to  say,  so  far  as  they  can  lay  down  the  law  of  the 
land,  they  have  undertaken  to  say  that  the  only  thing  a  fire- 
man is  bonnd  to  do,  as  between  him  and  the  ensiueman,  is  to 
obey  the  orders  of  the  engineman  in  the  proper  use  of  fuel  and 
in  the  matter  of  firing— in  all  other  things  the  engineer  and  the 
firemen  are  independent  of  each  other.  Whatever  might  be 
the  finding  of  the  court  in  regard  to  those  matters,  it  is  very 
certain  that  in  this  present  oase  that  ohght  not  to  be  implied. 
There  oau  be  no  question  but  what  this  train  was  sent  out  uu- . 
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<ler  the  orders  and  in  charfire  of  the  engineraan;  that  he  was 
the  officer  in  charge  of  that  wliole  train  and  had  control  of  It; 
that  as  to  its  times  of  runninp:  nnd  stopping,  where  it  was  to 
go  and  when  it  waN  to  come,  he  hnd  the  whole  direction.  How 
tar  be  had  control  of  the  section  men  and  the  men  under  him, 
it  is  not  particular.  For  aught  that  appears  from  the  testi- 
mony, tliey  seem  to  have  run  as  independent  features,  one 
having  charge  of  the  loading  men  and  tne  other  of  the  train. 
"The  fireman  did  turn  a  switch  and  coupled  oars  and  coupled 
them  together  at  Woodville,  and  we  are  very  clear  in  our  own 
minds  in  the  conclusion  that,  bo  far  as  this  train  was  con- 
•cerned  at  this  time,  he  was  under  the  control  of  the  engine- 
man,  and  that  the  relation  of  superior  officer  and  servant  did 
exist  as  between  these  two  persons. 

Now  stopping  at  this  point  a  moment,  for  the  purpose  of  dis- 
posing of  a  matter  which  arose  on  the  trial  of  the  case,  I  will 
turn  to  the  testimony  of  Mr.  Arndt,  an  insurance  agent,  who 
was  put  upon  the  stand  to  give  testimony,  and  to  whose  testi  • 
mony  some  objection  was  taken.  It  was  not  pressed  very  hard 
in  the  argument,  but  still  it  is  raised  and  left  before  the  court 
for  its  decision.  The  question  was  asked  Mr.  Arndt:  "What 
is  your  business?  A.  District  asrent  for  the  Mutual  Life  Insur- 
ance Company  of  New  York.  Q.  How  long  have  you  been  in 
the  insurance  business?  A.  About  three  years,  nearly.  Q. 
Have  you  any  tables  in  your  possession  or  control,  showing  the 
probable  duration  of  life?  A.  Yes,  sir.  Q.  Have  yon  them 
with  you?  A.  Yes,  sir.  Q.  Tell  us  what  would  be  the  probable 
•duration  of  a  man  at  thirty-one?  Mr.  Tolerton:  I  object  to 
that  testimony;  I  think  it  is  incompetent;  I  merely  desire  to 
preserve  my  objection.  The  Court:  We  don't  want  to  admit  It 
unless  it  is  proper.  Mr.  Foid:  It  is  bearing  upon  the  question 
•of  this  man^s  financial  loss  and  the  pecuniary  damages  which 
he  has  sustained  by  this  injury;  there  has  been  some  testi- 
mony offered  as  to  what  he  could  earn  in  one  year.  The  Court: 
T  understand  it  has  been  admitted.  Mr.  Tolerton:  It  has  been 
admitted  in  death  cases;  hut  I  think,  in  cases  like  this,  it  is 
not  proper  testimony.  (Thereupon  the  court  allowed  the  ques- 
tion, but  said):  I  think  it  ought  to  be  shown  that  these  tables 
that  he  is  reading  from  are  rocognized  tables.  (Thereupon  the 
defendant,  bv  its  attorney,  excepted  to  the  admission  of  said 
testimony.  Witnesn:  They  are  recop;nized  tables  in  life  ineur- 
ance  companies.  The  Court:  Q.  Those  tables  are  what?  A. 
The  Mutual  Life  Insurance  Company's  tables,  of  New  York. 
But  other  companies  work  u^ion  the  same.  Q.  How  long  have 
those  tables  been  in  use?  A.  It  is  the  outcome  of  nearly  fifty 
years  experience  of  the  Mutual  Life.  Mr.  Ford:  Q.  By  whom 
w^AS  that  table  prepared?  A.  By  the  actuaries,  but  I  couldn't 
say  whether  by  the  actuaries  of  the  Mutual  Life  or  not.  The 
<:)ourt:  It  is  proper  to  say  that  that  is  simply  one  species  of  evi- 
'dence;  there  is  nothing  conclusive  about  those,  and  the  jury 
will  have  to  take  it  into  consideration  themselves.  Mr.-  Ford: 
Yes  sir.  Witness:  At  the  age  of  thirty-one  the  average  life  is 
'84-62  years.  (And  thereupon  the  defendant  excepted  to  all  the 
toregoins  testimony.)" 

It  seems  to  us  there  was  no  error  in  the  admission  of  that 
testimony.  It  is  simply  one  method  of  ascertaining  the  prob- 
mble  life,  and  it  fs  derived  from  the  ezperlenot  of  an  Insurance 
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company  for  nearly  fifty  years,  the  same  as  the  Carlisle  tables^ 
wbioh  have  been  followed. 

The  testimony  having  been  closed  on  the  part  of  the  parties, 
the  court  proceeded  to  charge  the  jury— gave  a  charge  that  is- 
very  full  and  very  clear,  and  to  which  no  exception  was  taken 
by  either  party,  other  than  that  the  defendant  asked  that  there 
might  be  two  charges  f^iven  in  its  behalf,  which  were  refused 
by  the  court,  and  to  which  I  shall  refer  further  on. 

It  will  be  noticed  that  one  ground  that  is  alleged  in  the  pe* 
tition  in  regard  to  acts  of  negligence  is,  that  the  railroad  com- 
pany failed  to  furnish  any  conductor  or  any  brakeman  on  this 
train;  and  it  in  claimed  on  behalf  of  the  railroad  company 
that  at  the  time  the  train  left  Toledo,  or  that  at  the  time  it  left 
Walbrid^e,this  plaintiff  below  was  aware  of  that  fact,  and  that 
it  was  his  duty  at  that  time  eitber  to  have  made  objection  and 
refused  to  go  with  the  train,  or  else  he  must  be  held  to  have 
accepted  the  situation  and  waived  objection.  And  it  waa 
claimed  also  that  the  failure  to  furnish  these  men  was  not  the 
immediate  cause  of  the  disaster.  Now,  upon  that  the  court 
charged  the  jury  very  fully  and  in  terms  which  were  not  ex- 
cepted to. 

*'The  rule  upon  that  subject  is  this:  If  the  servant  of  a  rail- 
road company  has  a  full  knowledge  of  any  omission  of 
duty  or  neglect  on  the  part  of  the  company,  and  with  such 
knowledge— notwithstanding  such  knowledge,  continues  in  the 
service  of  the  company  without  making  any  objection,  or  with- 
out using  any  exertions  to  have  the  omission  or  neglect 
remedied,  he  thereby  takes  upon  himself  the  risk  of  injury 
arising  from  such  neglect,  and  waives  the  right  to  recover  of 
the  company  for  the  injury.  If  the  plaintiff  in  this  case  knew, 
at  the  time  the  engine  left  East  Toledo,  on  the  morning  of  July 
13th,  that  the  engine  or  train  was  not  then  equipped,  and  was 
not  thereafter  to  be  equipped  during  the  performance  of  the 
work — with  a  conductor  or  with  brakemen  for  the  work  to  be 
done  upon  that  day,  and  if  he  knew  that  his  safety  in  the  per- 
formance of  his  duty  would  be  imperiled,  or  that  the  hazzaids 
of  the  service  would  be  increased  by  the  absence  of  the  con- 
ductor or  brakemen,  and  if  with  such  knowledge,  he  went 
along  with  the  engine  without  making  any  objection   or   com- 

Slaint,  then  he  cannot  now  complain  of  the  absence  of  a  con- 
uctor  or  brakeman.  To  prevent  him  from  recovery  for  that 
reason,  it  must  appear  that  he  knew  that  the  train  could  not 
be  safely  and  properly  managed  without  the  conductor  or 
brakeman;  or,  in  other  words,  he  must  know  that  it  was  nes:- 
ligence  on  the  part  of  the  railroad  company  to  fail  to  provide 
the  engine  and  train  with  a  conductor  or  brakeman.'' 

"In  this  connection  I  will  read  to  you  and  give  to  you  as  the 
law  of  the  case  two  special  requests  or  instructions  tliat  are 
made  by  the  defendant: 

**1.  the  jury  is  instructed  if  they  find  from  the  evidence  that 
the  plaintiff,  upon  the  day  in  question,  proceeded  on  his  train 
as  fireman,  knowing  that  there  was  no  conductor  or  brakeman 
in  charge  of  the  train  and  that  he  would  be  required  to  per- 
form the  duties  ordinarily  performed  by  such  conductor  and 
brakeman,  then  he  assumed  all  the  extra  risks  incident  to  such 
.  employmen,t  and  thereby  waived  any  obligation  on  the -part  of 
,  the  company  to  fujrnls.h  a  conductor  and  brakeman  for  such 
train. 
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*'2.  If  the  plaintiff  kn«w  when  be  started  on  this  train  on  the* 
morning  in  qu  'Stion  that  there  was  no  oondactor  and  brake- 
man  in  oharge  of  the  same  and  that  he  would  be  required  to  di> 
tbe  duties  of  a  brakeman,  he  had  a  right  to  abandon  tbe  serv- 
ioe  and  refuse  to  proceed  without  such  oonduotor  and  brake- 
man,  and  his  refusal  to  do  so  and  his  eleotion  to  proceed  with- 
out such  conductor  and  brakeman  was  a  waiver  on  bis  part  of 
any  obligations  of  tbe  company  in  that  regard,  and  the  plaintifiT 
in  such  case  would  not  be  entitled  to  recover  on  that  account. 
It  is  a  question  of  fact  for  you  to  determine  from  all  the  evi- 
dence, whether  the  plaiotiff  knew  that  be  would  be  required  to 
perform  the  duties  of  a  brakeman  that  day;  so  that  under  the 
jQrsfc  alleged  ground  of  nefl^ligence  there  are  these  questions  for 
you  to  determine: 

"1.  Was  the  train  in  question  supplied  with  an  adequate- 
force  of  employes? 

'*2.  If  the  force  of  employes  with  which  tbe  train  was  fur- 
nished was  insufficient  or  inadequate,  was  it  the  proximate- 
cause  of  the  plaintiff's  injury,  or  did  it  prozimatey  contribute 
to  the  plaintifiE's  injury? 

'  '3.  Did  the  plaintiflf  by  his  conduct  assume  the  risk  of  injury 
resulting  from  this  cause?^' 

Now  in  regard  to  this  question,  it  was  contended  on  behalf  of 
the  railroad  company,  that  a  recent  cane  in  the  supreme  court, 
found  in  volume  23,  page  285,  of  the  Weekly  Law  Bulletin,  I 
think  the  case  of  Marshall  v.  the  C.  J.  &  M.  H.  R.  is  deoinive 
of  this  case— that  is  as  a  matter  of  law,  it  ends  this  case.  Now 
in  that  case,  the  conductr.r  of  the  train,  living  at  some  point 
OD  the  road— I  think  Vanwert— on  the  train  at  Cincinnati, 
was  olTered  two  brakemen.  He  rejected  one  of  them— didn't 
want  him— said  he  was  incompetent.  The  company  had  no- 
other  brakemen  present  and  couldn't  furnish  bim  with  another 
brakeman  in  the  place  of  the. one  whom  he  said  was  incompe- 
tent, and  thereupon  he  started  out  witli  one  brakeman.  About 
3  o'clock  in  the  morning,  it  being  very  dark,  they  stopped  to 
put  some  cars  out  at  some  point  on  a  side  track.  In  the  per- 
formance of  that  duty  the  train  was  broken  in  two,  and  the 
engine  with  a  part  of  the  cars  was  started  forward  and  then 
was  backed  in  on  a  side  track  and  the  requisite  number  of  cars 
detaclied  and  the  locomotive  started  ahead  with  the  remaining 
cars  attached  to  it,  onto  the  main  track  for  the  purpose  of 
backing  down  to  the  cars  on  the  main  track.  The  conductor 
diieoted  them  to  back  down,  and  be  himself  stepped  in  for  the 
purpose  of  coupling  the  train.  They  were  on  a  little  grade  and* 
the  train  came  down  rapidly,  and  as  they  came  down  to  the 
c&rs  which  were  standing,  they  came  with  such  rapidity  that 
be  was  caught  and  was  killed.  An  action  was  brought  against 
the  railroad  company,  and  the  petition  was  demurred  to  in  the 
common  pleas  and  the  demurrer  was  sustained,  and  the  case 
was  triken  to  the  circuit  court  which  reversed  the  judgment  of 
the  common  pleas, and  the  case  was  taken  to  the  supreme  court 
and  tliat  court  reversed  the  judgment  of  the  circuit  court. 
Now  there  were  two  or  three  defenses  made.  The  first  was, 
that  there  was  no  negligence  on  the  part  of  the  railroad  com- 
pany; that  they  furnished  all  the  men  they  had.  The  second* 
defense  was,  that  the. conductor  himself  was  guilty  of  oon- 
itribnlory  negllgonoe.    The  case    was   heard    by   the  jsupirepdO' 
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oottf t,  bat  was  ne^er  reported.  It  U  reported  here,  and  I  will 
explain  that.  Mr.  Jahn,  of  the  Law  Balletin,  Rives  a  aynop- 
BiB  of  the  arguments,  stating  the  matters  in  the  petition,  and  the 
points  argued  and  brought  before  the  Supreme  Court  in  that  dase 
and  then  says  in  oonolusion  that  the  Judgment  of  the  cirouit 
•oourtwas  reversed  by  the  judgment  of  the  supreme  court, but  no 
reason  is  given  or  the  ground  upon  which  they  based  their  de- 
cision. But  it  will  be  noticed  that  the  party  performing  that 
vrork  was  the  conductor  of  the  train  himself. 

In  this  case,  the  man  was  acting,  as  we  have  held  under  the 
•orders  of  a  supelror  officer.  If  a  brakeman  had  been  sent  In 
there  by  the  conductor,  we  imagine  that  a  very  different  ques- 
tion would  have  arisen,  and  one  in  which  the  decision  would 
have  been  different  in  the  supreme  court.  At  any  rate,  it  is  a 
•question  of  mixed  law  and  fact  and  should  be  left  to  the  jury. 

There  is  a  decision  cited  by  counsel  on  behalf  of  defendant 
in  error,  in  123  United  States  which  is  a  decision  directly  in 
point  upon  that  question,  the  opinion  of  the  supreme  court  of 
the  United  States  having  been  given  hy  Mr.  Justice  Matthews. 
It  is  the  case  of  Northern  Pacific  Bailroad  Company  v.  Morse, 
Morse,  123  United  States,  710.  In  that  case  an  engineer 
having  backed  his  locomotive  so  suddenly  —  and  it 
would  almost  seem  intentlonally—as  to  knock  the  bakeman  or 
persons  on  the  car  to  control  it,  off  of  the  car—he  was  knocked 
•off  and  was  thrown  across  the  track  and  very  badly  injured. 
The  engineer  was  a  pretty  high-tempered  feliow,  and  they  bad 
had  some  words  a  little  while  before,  and  it  was  not  long  be- 
fore the  brakeman  was  on  the  track  with  the  train  over  him. 
I  should  think  there  were  about  thirty  requests  in  that  case, 
making  it  a  question  of  law,  and  the  supreme  court  there  held 
that  it  was  a  question  to  be  submitted  to  the  jury,  without  any 
donbt,  as  to  whether  the  party  was  guilty  of  negligence  in 
standing  in  the  postion  in  which  he  did  upon  the  car  for  the 
purpose  of  managing  that  brake,  and  they  confirmed  the  deci- 
sion of  the  court  below— in  favor  of  the  plaintiff  and  against 
the  defendant.  And  this  is  authority  also  upon  another  point, 
and  that  is  whether  the  defendant  was  guilty  of  negligence  in 
remaining  in  the  employ  of  the  company.  They  held  that  was 
a  question  also  to  be  submitted  to  tlie  jury — as  to  whether  un- 
der all  the  circumstanoes,  he  was  guilty.  It  was  a  question 
liere  as  to  whether  he  knew  how  far  he  would  be  used  as  a 
brakeman,  and  that  was  a  question  which  was  properly  left  to 
the  jury. 

Now.  without  discussing  this  matter  farther,  our  conclusion 
is:  that  there  was  negligence  on  the  part  of  the  railroad  com- 
pany in  sending  this  train  out  without  somebody  to  assist  in 
giving  the  signals  protecting  the  parties  at  the  time  they  were 
-attempting  to  unite  the  train  for  the  purpose  of  coupling. 

We  hold  also,  that  the  engineer  had  control  of  the  fireman, 
and  that  the  fireman  was  to  obey  his  orders,  and  that  in  what 
he  did  when  he  attempted  to  couple  these  cars,  he  did  In 
obedience  to  the  orders  of  the  engineer  and  in  the  line  of  his 
•duty.  The  train  was  a  wild  train, and  was  perhaps  under  wild 
management  ~~  at  least  it  was  not  equipped  and  did  not  go 
out  as  a  train  ought  to  go. 

Thi'-d,  we  are  of  opininn  that  the  qustlon  as  to  whether  tbe 
defendant  below  was  guilty  of  negligence,  was  properly  left  to 
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tb^  jury:  aiid^th^t  upon  all  of  theffe  ^[aestions  tbj)  verdict  and 
flnditiff  of  the  jury  is  propisriy  gtistiyriied  by  the  evidence  in  the 
case  and  by  the  law. 

The  case  la  no  doubt  a  close  one;  it  ia  one  that  has  occupied 
a  good  deal  of  our  time  and  has  been  discussed  in  all  its  aspects 
in  the  consultation  room;  but  after  a  very  fair  and  full  inves- 
tigation of  the  case  we  are  of  opinion  that  it  is  our  duty  to  let 
this  judgment  stand,  and  it  will  therefore  be  affirmed,  without 
any  penalty. 

'  I  should  say  that  there  were  two  requests   to   charge,    made 
by  the  defendant,  as  follows: 

"In  all  acts  performed  by  Cayia,  tho  engineer  of  said  train, 
as  engineer,  he  was  a  fellow  servant  of  the  plaintiff  while  act- 
ing as  hrakeman,  and  if  the  plaintiff's  injuries  were  caused  by 
the  negligence  of  such  engineer  in  backing  the  train,  then  the 
defendant  is  not  responsible  for  injuries  received  by  the  plaint- 
iff through  such  negligence  of  the  engineer." 

"Cayia,  the  engineer,  and  the  plaintiff  were  fellow  servants 
in  the  operation  of  said  train,  and  the  defendant  is  not  respon- 
sible for  injuries  received  from  the  negligence  of  said  engineer 
in  handling  the  train.*' 

It  follows  from  what  I  have  already  said,  that  these  requests, 
and  others  of  the  same  tenor  should  have  been  refused,  as  they 
were. 


(Fifth  Circuit— Licking  Co., O., Circuit  Court- Mch. Term,  1898.) 

Before  Adams,  Douglass  and  Smyser,  JJ. 

THE  TOLEDO  &  OHIO  CENTRAL  RAILWAY  COMPANY  v. 

ANDREW  BEARD,  Adm'r. 

'  Action  of  probate  court  in  granting  administration  not  to  be   at- 
tacked collaterally — 

(1).  The  probata  court  has  exclusive  jurlsdictioo  in  proceed- 
ings to  appoint  adminstrators  of  the  estates  of  deceased  per- 
sons, and  where  the  jurisdiction  of  the  probate  court  once 
attaches,  that  court  has  full  power  to  hear  and  determine 
all  questions  arising  in  the  case,  and  suoh  determination 
can  not  be  collaterally  attacked. 

Repairs  subsequent  to  accident  not  proof  of  negligence — 
(2).  Evidence  of  changes  made  after  the  accident  by  the  de- 
fendant in  an  action  for  damage  for  personal  injury  is  not 
competent  as  proof  of  defendant's  negligence  before  such 
changes  were  made.  (Clev'd  Provision  Co.  v.  Limmer- 
maier,  8  O.  (^  C,  701,  approved  and  followed.) 

Flat  car  without  side  or  end  boards  to  carry  stone   not   defective 

car  within  within  meaning  of  statute — 

<3).  One  car  in  a  freight  train  was  a  flat  car  loaded  with 
heavy  stone  which  was  without  side  or  end  boards  or 
Btandards  to  prevent  any  of  the  stone  from  falling  off.  One 
of  the  stones  did  fall  off,  whereby  the  train  was  wrecked 
and  a  brakeman,  plaintiff's  intestate,  killed.    'Iheadminis- 

[OOPTBICKT,  1900,  BT  GAXL  G.  ^AHV.] 
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trator  of  tbe  deceased  brought  suit  against  the  Rafl- 
road  Co.  for  damages  for  negligently  causing  intentate's 
death,  averring  negligence  of  the  Bailroad  Co.  in  furnish- 
ing a  defective  and  unsafe  car.  Held:  The  case  does  not 
fall  within  the  purview  of  sec.  2  of  the  act  of  April  2,  1890 
(87  O.  L..,  149).  The  use  of  such  a  flat  oar  is  not  the  use  of 
a  defective  car  or  one  with  defective  appliances  within  tbe 
meaning  of  the  statute. 

Railroad  using  same  appliances  as  generally  vsed  —  Xot  negli- 
gence-^ 

l4).  As  long  as  an  individual  or  Railroad  Co.  uses  in  its  busi- 
ness the  same  appliances  that  are  in  use  by  people  general- 
ly in  that  business,  it  cannot  be  said,  either  as  a  in;itlf>r  of 
fact,  or  as  a  matter  of  law,  that  that  individual  is  guilty  of 
negligence,  because  he  is  exercising  the  care  that  the  or- 
dinarily prudent  man  does  exercise,and  in  going  according 
to  the  custom  in  his  business. 

Brakeman  knowing  condition  of  car  same  as  his  svperiont  —Assump- 
tion of  risk-^ 

(5).  Where  in  such  case  it  is  apparent  from  the  record  and  the 
nature  of  things  that  the  injured  brakeman  had  exactly 
the  same  opportunities  for  knowing  the  condition  some 
cars  in  the  train  loaded  with  stone  were  in  as  any  other 
employe  of  the  company  had,  then  he  assumed  the  risk 
and  can  not  recover. 

Requests  for  special  finding  s^P  resented  to  court  in   time  be  fort 

jury  retires — 

(6.)  Requests  for  special  findings  of  fact  to  be  answered  by 
the  Jury  under  sec.  5201.  R.  S.,  are  submitted  in  time  be- 
fore the  jury  retires.  (R.  R.  Co.  v.  McCamey,  12  Ohio  O. 
C,  643,  approved  and  foflowed.) 

(Affirmed  by  S.  C.  without  report,  Dec.  13,  1898,  40  W.  L.  B.» 
405.) 

Error  to  the  Court  of  Common  Pleas  of  Licking  county. 

ADAMS,  J. 

Case  No.  462,  the  Toledo  &  Ohio  Central  RaUway  Company 
V.  Andrew  Beard,  as  Administrator  of  Henry  Wesley,  d  ceased, 
is  here  on  error  to  reverse  a  judgment  recovered  by  Beard,  as 
administrator,  against  the  railway  company,  under  the  stat- 
ute, for  damages  caused  by  the  killing  of  Henry  Wesley  wliile 
employed  as  a  brakeman  on  a  train  of  the  railway  company,  on 
June  7,  1893. 

The  petition  sets  out  at  length  the  appointment  of  the  ad- 
ministrator by  the  probate  court  of  this  county;  that  the  de- 
fendant is  a  railway  company  ;  that  at  the  time  of  the  acci'dent 
and  ever  since  it  has  been  a  corporation  duly  organized  under 
the  laws  of  Ohio,  owning  and  operating  a  railroad  running 
from  Toledo,  Ohio,  through  Licking  county  to  the  town  of 
Thurston;  that  it  ran  and  operated  the  necessary  locomotives 
and  cars  over  its  road  as  a  common-carrier  of  freight  and  pass- 
engers. Without  attempting  to  set  out  at  length  this  petition, 
I  may  abbreviate  it  by  saying  that  it  alleges  that  Henry  Wes- 
ley, while  employed  as  a  brakeman  on  a  freight  train  of  this 
defendant  company,  on  the  17th  of  June,  1898,  was  killed  in  an 
aooideut  to  the  freight  train  on   which   he    was  employed,  as 
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brakeman ;  tbat  it  had  in  that  train  a  certain  flat-oar  that  waa 
not  properly  equipped  and  oon8truot<)d  so  as  to  carry  freli^ht 
apon  it  in  a  safe  manner;  that  this  fiat-oar  was  defective  and 
insafflcient  by  reason  of  the  fact  tbat  It  had  no  side-boards,  or 
end-boards,  or  standards  to  prevent  whatever  was  loaded  on 
the  car  from  falling  off  or  being  Jolted  off;  tb«t  this  brakeman 
was  ander  the  control  of  the  engineer  aod  conductor  on  that 
train;  that  it  was  their  negligence,  and  the  negligence  of  the 
superior  officer,  in  not  furnishing  a  safe  car.  and  in  taking  this 
car  loaded  with  stone  into  the  train;  that  the  rail  (vay  company 
failed  to  adopt  and  enforce  suitable  rales  for  the  protection  of 
this  brakeman;  that  by  reason  of  all  or  someone  of  tliese  care- 
less aad  negligent  acts  and  omissions  of  the  defendant  its 
officers  and  agents,  this  car  having  been  taken  into  the  train^ 
the  car  being  loaded  with  stone,  that  one  of  these  stone  fell  ofi 
of  the  end  of  the  oar  upon  the  track;  that  that  caused  a  reck 
of  the  train;  that  this  brakeman,  riding  on  a  oar  behindjl  the 
flat-car  carr.ying  this  stone,  was  thrown  beneath  the  oar  which 
was  wrecked,  and  killed.  Alleges  that  he  wan  twenty-two 
years  of  age;  in  good  health,  unmarried,  and  left  his  father, 
three  sisters  and  a  brother  as  his  next  of  kin.  There  is  a  prayer 
for  $20,000  damage. 

The  amended  answer  denies  all  acts  of  negligence  upon  th& 
part  of  the  railway  company;  alleges  that  the  death  of  Henry 
Wesley  was  caused  by  his  own  negligence  and  carelessness; 
that  the  defendant  was  without  fault  in  the  premises;  it  ad-^ 
mits  the  employment;  admits  that  he  was  killed  in  the  aci^l- 
dent ;  admits  that  it  was  a  corporation ;  says  that  Henry  Wesley 
was  at  no  time  during  his  life,  or  at  the  time  of  his  cfeath,  an 
inhabitant  of  Licking  county;  that  he  left  no  estate  or  property 
to  be  administered  In  saoh  county  of  Licking,  and  no  property 
or  assets  has  since  come  into  said  coanty;  tnat  the  application 
for  the  appointment  of  the  administrator  of  Henry  Wesley  was 
not  made  by  any  creditor;  that  no  issue  was  determined  as  to 
any  of  these  facts  by  the  probate  court  prior  to  or  in  connec- 
tion with  the  appointment  of  the  plaintiff  as  ndminiHtrator^ 
and  that  the  plaintiff  is  not  the  legally  appointed  and  quallfledi 
administrator  for  Henry  Wesley. 

The  reply,  in  effect,  is  a  general  denial  of  the  new  matter- 
set  up  in  the  answer. 

On  these  issues,  the  case  was  tried  to  a  Jury,  and  resulted  in 
a  verdict  for  the  plaintiff.  Motion  for  new  trial  was  overruled, 
and  a  bill  of  exceptions  was  taken,  setting  out  all  of  the  evi- 
dence and  the  charge  of  the  court.  There  are  numerous  as- 
signments of  error  for  which  the  railway  company  asks  that 
the  Judgment  below  be  reversed. 

The  first  question  is  as  to  the  right  of  this  administrator   to- 
prosecute  this  action.     This  is,    whether   or   not    he   Is,    as   a- 
matter  of  law.  the  duly  appointed  and  qaallfled  administrator 
of  Henry  Wesley.    That  question  was  made   In    various  ways. 
It  was  made  in  the  request  to  charge,  and  in  exceptions  to  the- 
admission  and  exclusion  of  evidence;  and  what  I  will  say  upon 
that  Subject,  in  brief,  willdispose  of  all  the  questions  as  to  the 
administrator,  in  whatever  sliape  they  arise  in  the  record*. 

In  a  case  In  18  L.  R.  A.,  242,  a  case  decided  by  the  New 
York  court  of  appealB,  it  issaid:  "The  decision  that  a  testator 
wav  an  inhatritant  of  the  ooanty,  made  by  a  surrogate  to  whomi 
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ft- will  is  preseoted  for  probateriftoonclnilve  againflt. ^collateral 
attack  iodlepotidont  of  any  statutory  prorlflion,  at  leABtwbere 
the  surrogate  had  Jurisdiotion  of  the  subject  matter  by  reason 
of  the  fact  that  testator  was  an  inhabitant  of  the  state  at  the 
time  of  his  death.*'  In  the  notes  in  this  report  there  is  quite 
a  collection  of  authorities  on  that  subject* 

An  examination  of  the  letters  of  administration  and  the  or* 
der  of  the  probate  court  appointing  thisadminlstraor,  we  think, 
sliows  that  the  question  of  his  residence  was  necessarily  d^. 
termined  by  the  probate  court  in  making  this  appointment. 
In  16  Ohio  St.,  455,  the  case  of  Shroyer  v.  Bichmond  and  Staley, 
the  court  say,at  page  465:  "Proceedings  for  the  appointment  of 
guardians,  are  not  inter  partes,  or  adversary  in  their  character. 
They  are  properly  proceedings  in  rem;  they  are  instituted,  or- 
dinarily, by  applif*ation  made  on  behalf  of  the  ward,  and  for 
his  benefit;  and  the  order  of  appointment  binds  all  the  world. 
In  such  proceeding,  plenary  and  exclusive  jurisdiction  of  the 
subject  matter,  lias  been  conferred  by  statute  on  the  probate 
court,  and  that  jurisdiotion  attaches  whenever  application  is 
duly  made  to  the  court  for  its  exercise  in  a  given  case.  It  is 
nut  essential  to  the  jurisdiction,  that  the  ward  be  actually  be- 
fore the  court  unless,  by  reason  of  his  right  to  choose  a  guar- 
dian, or  for  other  cause,  the  statute  so  require.  And  when 
jurisdiction  has  attached,  the  court  has  full  power  to  hear  and 
determine  all  questions  which  arise  in  the  case,  whether  in 
regard  to  the  status  of  the  ward  oi  otherwise;  and  no  irregular- 
ity in  the  proceedings,  or  mistake  of  law  in  the  decision  of  the 
questions  arising  in  the  case,  will  render  the  oider^f  appoint- 
ment void,  or  subject  it  to  impeachment  collaterally.  All 
questions  necessarily  arising  in  the  oase,  become  res  adjudi- 
catae,  by  the  final  order  of  appointment,  which  binds  all  the 
world,  until  set  aside  or  reversed  by  a  direct  proceeding  for 
that  purpose/' 

On  that  authority,  aud  tbe  aotliority  in  the  18  L.  B.  A.,  we 
think  that  the  question  as  to  the  qualification  and  appointment 
of  ihis  administrator  was  determined  by  the  probate  court,  and 
cannot  be  collaterally  questioned  in  this  case;  and  that  was 
the  holding  that  was  finally  made  by  the  common  pleas  judge 
in  this  case,  although  he  at  fir^t  admitted  evidence  on  both 
sides  as  to  this  question. 

During  the  progreiis  of  the  trial  a  postal  card  and  two  letters 
were  admittea  in  evidence,  over  the  objection  and  exception  of 
the  defendant  railway  company.  This  postal  card  and  the  let- 
ters were  written  by  Henry  Wesley  to  bis  sister.  I  will  not  take 
the  time  to  read  the  postal  card  or  these  letters,  because  their 
contents  are  familiar  to  counsel.  It  is  said  that  these  com- 
munications were  admitted  in  evidence  because  they  might 
tend  to  show  the  state  of  affection  between  Wesley  and  bis 
sister.  It  seems  to  us  that,  on  the  issue  made  here,  that  was 
not  competent.  That  neither  this  postal  card  nor  these  letters 
were  competent  for  that  purpose,  nor  for  any  other.  In  fact 
these  writings  did  not  tend,  as  we  think,  to  show  an  affection 
between  these  parties.  We  think  they  wert^  not  competent  for 
another  reason:  They  were  simply  declarations  made  by  this 
mao  Wesley  in  these  writings.  But,  in  any  event,  we  think 
tliat  while  these  letters  and  postal  were  inoompetent^  the 
weight  of  the  evidence  was  alignt,  and  they  would  not  be  very 
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mat'erlul  except  for  the'etAteraent  that  they  were  admitted  for 
the  purpose  of  ibowing  the  -  state  of  affection  between  these 
parties. 

On  page  150  nf  the  record,  over  the  objection  and  exception 
of  defendant,  theplaintifT  was  allowed  to  prove  certain  changes 
that  were  made  in  similar  cars  by  this  railway  company  after 
this  accident  occurred. 

It  has  been  decided  in  8  Circuit  Court  701,  a  case  decided  in 
Cuyahoga  county,  opinion  announced  by  Judge  Hale:  "In  the 
trial  of  an  action  for  damages  for  personal  injuries  through 
negligence  of  defendant,  repairs  or  changes  made  after  the 
accident  by  the  defendant  are  not  to  be  construed  as  an  admis- 
sion by  the  defendant  of  prior  negligence,  and  testimony  as  to 
such  repairs  or  changes  is  incompetent  to  prove  prior  negli- 
gence.'* In  the  opinion,  on  page  703,  he  quotes  from  a  case 
reported  in  144  United  States,  207,  Justice  Gray  announcing 
the  opinion,  where  it  is  said:  ''Upon  this  question  there  has 
been  some  difference  of  opinion  In  the  courts  of  the  several 
states:  but  it  is  now  settled,  upon  much  consideration,  by  the 
decisions  of  the  highest  courts  of  most  of  the  states  in  which 
the  question  has  arisen,  that  the  evidence  Is  incompetent,  be- 
cause the  taking  of  such  precautions  against  the  future  is  not 
to  be  construed  as  an  admission  of  responsibillt.T  for  the  past;, 
has  no  legitimate  t<3ndency  to  prove  that  the  defendant  had 
been  negligent  before  the  accident  happened,  and  Is  calculated 
to  distract  the  minds  of  the  jury  from  the  real  issue,  and  to 
create  a  prejudice  against  the  defendant. *' 

In  Bailey's  ''Master's  Liability  for  Injuries  to  Servant",  on 
page  525,  there  is  a  collection  of  the  authorities  in  a  note  to 
the  same  effect;  also  in  Elliott's  worls  on  Roads  and  Streets, 
page  647. 

On  these  authorities  we  hold  that  there  was  error  prejudi:;ial 
to  the  rights  of  the  defendant  as  to  the  admission  of  this  evi- 
dence. 

There  were  numerous  exceptions  talcen  to  the  refusals  to 
charge;  errors  assigned  in  the  charge,  and  exceptions  talcen  to 
the  charge  as  given;  and  the  claim  is  made  that  the  court  be- 
low should  have  sustained  a  motion  to  direct  a  verdict  at  the 
olo<«e  of  the  plaintiff's  testimony;  and  that  the  verdict  is  not 
BUHtalned  by  sufficient  evidence. 

I  will  take  up  the  requests  to  charge,  the  exceptions  to  the 
charge,  and  these  questions  somewhat  together,  because,  in 
the  view  we  take  of  this  case,  many  of  them  can  ba  grouped 
together  and  disposed  of  in  that  way. 

On  page  255  of  the  record,  the  court  was  asked  to  charge  the 
jnry:  ^'That  the  merci  tact  that  it  is  stated  in  the  petition  that 
the  locomotive  engineer  and  conductor  were  the  superior  officers 
of  decedent  (which  statement  is  denied  b^  the  defendant)  is 
not  sufficient  to  make  out  such  superiority,  but  the  plaintiff 
must  satisfy  you  by  a  preponderance  of  the  evidence  that  such' 
engineer  or  conductor  actually  had  and  used  their  power  and 
authority  over  decedent  in  the  matter  in  question,  and  that 
they  had  knowledge  (which  decedent  did  not  have)  that  the 
flat  car  was  improperly  loaded  or  that  the  falling  of  a  stone 
therefrom  might  reasonably  haye  been  prevented,  and  if 
plaintiff  has  failed  sa  to  satisfy  you;  your  verdict  must  be  for 
defendant."     Ibis  request  was  refused.    The  9th  request   waa 
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refused:  *' A  person  i^ceepti^g  QimployiAdjgLt  aa  fraiirbt  brajke- 
man  upon  a  railroad,  assumes  the  oirdinary  risk  of  daup(*r  a^d 
accident  incident  to  the  service,  including  the  consequc  nee  of 
the  negligence  and  carelessness  of  his  fellow  workmen  in  the 
service,  not  caused  by  the  acts  of  those  exercising  authority 
over  him,  and  for  these  the  defendant  is  not  liable;  and  unless 
you  find  from  the  evidence  that  the  proximate  cause  of  the 
accident  was  the  careless  or  negligent  act  or  acts  of  a  superior 
while  exercising  his  authority  over  him,  and  was  not  con- 
tributed to  by  any  want-  of  ordinary  care  on  the  part  of  Wesley, 
your  verdict  must  be  for  defendant.*' 

This  case  was  tried  in  the  court  of  common  pleas  on  behalf 
of  the  plaintiff  with  this  view  of  the  case:  Tnat  it  wa»  an  ac- 
tion that  was  covered  by  section  2  of  the  act  of  April  2,  1890, 
found  in  87  Ohio  Laws,  149  &  150.  That  section  is:  "It  shall 
be  unlawful  for  any  such  corporation  to  knowingly  or  negli- 
gently use  or  operate  any  car  or  locomotive  that  is  defective, 
or  any  car  or  locomotive  upon  which  the  machinery  or  attach- 
ments thereto  belonging  are  in  any  manner  defective.  If  the 
employe  of  aoy  such  corporation  shall  receive  any  injury  by 
reason  of  any  defect  in  any  car  or  locomotive,  or  the  machin- 
ery or  attachments  thereto  belonging,  owned  and  operated,  or 
being  run  and  operated  by  such  corporation,  such  corporation 
shall  be  deemed  to  have  had  knowledge  of  such  defect  before 
and  at  the  time  such  injury  is  so  sustained,  and  when  the 
fact  of  such  defect  shall  be  made  to  appear  in  the  trial  of  an 
action  in  the  courts  of  this  state,  brought  by  such  employe,  or 
his  legal  representatives,  against  any  railmad  corporation  for 
damage?,  on  account  of  such  injuries  so  received,  the  same 
shall  be  prirra  facie  evidence  of  negligence  on  the  part  of 
such  corpjration." 

The  trial  court  co-incided  with  counsel  for  the  plaintiff  below 
in  holding  that  this  was  an  action  brought  under  that  section 
of  the  statute.  With  that  view  of  the  case,  this  court  cannot 
agree.  The  facts  in  this  case,  as  shown  by  the  plaintiff's 
testimony,  are  simply  these:  While  this  man  was  employed  on 
this  local  freight  train  as  a  brakemau,  the  train  came  near  the 
station  called  Fulton,  took  into  the  train  a  car,  or  cars,  loaded 
with  stone;  that  these  were  the  ordinary  flat-cars;  that  they 
had  no  side-boards,  end-boards,  or  standards;  that  these  were 
heavy  stone—stone  ot  considerable  sixe,  spoken  of  in  the  argu- 
ment here  if  not  in  the  record,  as  **dimension  stone":  that 
they  were  loaded  on  this  oar.  There  is  nothing  in  the  plaint- 
iff's testimony  to  show  how  those  car-loads  of  stone  got  into 
that  train.  It  shows  the  fact  that  they  were  in  the  train;  that 
one  of  these  stones  fell  off  the  train  and  caused  this  wreck,  but 
there  is  nothing  in  the  plaintiff's  testimony  to  show  knowledge 
on  the  part  of  any  of  the  employes  of  the  railway  company, 
either  Wesley,  or  the  conductor,  or  the  engineer,  as  to  how  the 
cars  wero  loaded— how  they  were  put  into  the  train,  or  that 
any  of  these  men  had  any  reason  to  anticipate  any  injury  from 
the  manner  in  which  this  car  was  loaded.  Then  it  resolves 
itself  into  this  (without  any  further  showing  as  to  what  is  the 
customary  way  of  loading  stone  of  that  kind):  Is  it  negligence 
)n  the  part  of  a  railway  company  to  take  into  its  train  a  flat- 
oar  loaded  with  heavy  stone;  and  is  the  fact  that  such  flat-oars 
are  used  by  a  railroad  company,  without  side»bQards   o^   end- 
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bipardB,  De^llganoe?  (n  otber  words,  is  the  use  of  a  flat-oar, 
the  use  of  a  defective  oati  or  a  oar  with  defective  appliances^ 
within  the  meaning  of  the  statute?  We  do  not  thins  that  it 
can  he  so  held,  either  as  a  matter  of  fact,  or  as  a  matter  of 
law.  It  is  said  in  b  Ohio  St.,  541,  the  Mad  River  and  Lake 
Erie  Railroad  Company  v.  Anson  C.  Barber,  in  the  second 
paragraph  of  the  syllabus:  'The  conductor  of  a  train  of  rail- 
way cars,  although  he  undertakes  bis  engagement  in  view  of 
the  nature,  hazards  and  responsibilities  of  his  employment, has 
reason  to  expect,  and  a  right  to  exact  that  reasonable  care  and 
diligence  on  the  part  of  his  employer,  in  furnishing  him  with 
safe  and  sufficient  car  and  machinery  for  the  train,  which  is 
most  common  and  usual  in  the  business  of  railroad  companies; 
and  being  presumed  to  contract  in  oontemx)lation  of  this,  he 
can  require  no  more."  There  is  nothing  in  this  record  to  show 
that  it  is  not  the  common  and  usual  way  of  hauling  stone  by 
railway  companies  ti>  load  those  stone  on  the  ordinary  flat-car; 
and  as  long  as  an  individual  or  a  railway  company  uses  in  its 
business  the  same  appliances  that  are  in  use  by  people  gen- 
erally in  that  business,  it  cannot  be  said,  either  as  a  matter 
of  fact,  or  as  a  matter  of  law,  that  that  individual  is  guilty  of 
negligence, because  he  is  exercising  the  care  that  the  ordinarily 
pruaent  man  does  exercise— because  h*)  is  going  according  to 
the  custom  in  his  busness. 

What  I  have  said  as  to  that  will  indicate  that  this  court  is  of 
the  opinion  that  there  was  no  evidence  on  the  part  of  the 
plaintitl  to  show  that  there  was  negligence  on  the  part  of  this 
railway  company  in  putting  those  cars  so  loaded  into  the  train 
The  evidence  of  the  defendant  showed  that  this  brakeman  bad 
worked  in  and  about  these  cars  when  they  were  put  into  the 
train;  that  is,  he  made  the  couplings  at  both  ends  of  the  cars 
when  they  were  fastened  to  the  other  parts  of  the  train.  It  is 
apparent  from  this  record  and  the  nature  of  things  that  Wesley 
had  exacty  the  samf^  opportunities  for  knowing  the  condition 
that  those  cars  loaded  with  stone  were  in  as  any  other  em- 
ploye of  the  company  had;  and  if  he  knew  that,  then  he  as- 
sumed those  risks.  It  was  said  in  argument,  in  answer  to  the 
claim  that  he  bad  been  guilty  of  contributory  negligence,  that 
he  could  not  have  anticipated  any  danger  from  the  condition 
that  those  cars  were  in  and  the  way  that  they  were  loaded. 
That  is  true.  Bnt  it  is  equally  true,  on  the  other  hand,  by 
exactly  the  same  rule,  that  no  other  employes  of  the  railway 
company,  or  the  railway  company  itself,  could  have  antici- 
pated an  accident  from  the  use  of  those  cars,  and  the  manner 
in  which  thofie  stone  were  loaded. 

In  that  view,  we  think  there  was  error  in  refusing  to  charge 
the  requests  that  I  have  read;  that  there  is  error  in  the  charge 
as  given,  on  page  266-7-8;  and  that  these  errors  grow  out  of  the 
view  of  the  case  taken  by  the  trial  judge  and  by  counsel  for 
defendant  in  error— that  this  was  an  action  under  the  statute 
for  damages  for  the  use  of  a  defective  appliance;  and  that  the 
same  idea  accounts  for  the  action  of  the  trial  Judge  when  these 
requests  to  submit  special  interrogatories  were  finally  brought  to 
bis  attention. 

It  is  said  on  page  269, where  counsel  called  the  trial  judge's 
attention  to  these  special  interrogatories:"  The  court  *  *  * 
refused  to  direct  the  special  findings  for  the  reason    that   they 
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\^ere  not,  nor  either  of  them,  pertioent,  under  the  charge  of 
the  court.  **  With  the  view  that  the  trial  judge  took  of  the 
case,  we  think  that  is  right;  but  with  the  view  that  we  take  of 
the  case,  if  there  was  any  ground  for  recovery  here  it  would  be 
on  the  ground  that  these  cars  were  carelessly  or  negligently 
loaded,  and  that  it  was  a  matter  of  negligence  and  carelessness 
on  the  part  of  those  servants  who  were  superior  to  Wesley  in 
the  maaagemeiit  of  that  train,  and  that  their-  carelessnesB 
caused  the  injur\'.  In  ttat  view  of  the  case,  we  think  that 
questions  7,  8,  9,' 10,  11,  12  and  14  were  proper  questions  to  be 
submitted  to  the  jury. 

Counsel  very  earnestly  argues  that  this  court  has  miscon- 
strued the  section  of  the  statute  as  to  these  special  findings, 
and  we  are  urged  to  reverse  the  holding  that  was  made  a  year 
or  so  ago  in  this  county  in  the  case  of  Railway  Co.  v.  Mo- 
Camey,  reported  in  12  Circuit  Court,  543,  where  the  court  held 
that  ttie  questions  in  that  case  were  proper,  questions  to  be 
submitted  to  the  jury;  that  the^'  were  pertinent  to  the  issues 
made  by  the  pleadings  and  by  the  evidence;  and  where  we  held 
that  these  special  findings  were  in  time  if  they  were  submitted 
to  the  court  after  the  close  of  the  charge  to  the  jury.  Counsel 
have  cited  a  number  of  cases  where  the  holding  has  been  the 
other  way;  that  is,  cases  in  other  states.  We  think,  to  require 
a  holding  different  from  that  in  the  McCamey  case  would  be 
judicial  legislation.  It  would  be  for  the  courts  to  put  into  the 
statute  something  that  the  legislature  has  not  seen  fit  to  put 
there.  It  may  be  that  in  some  cases  this  asking  the  jury  to 
find  specially,  or  to  answer  certain  questions,  may  be  abused; 
but  if  the  abuse  grows  up,  th»  fault  is  in  the  legislation.  It  is 
the  duty  of  the  court  to  say  what  the  statute  means  as  it  is 
written,  and  not  to  revise  or  amend  the  legislation  because  of 
supposed  or  anticipated  abuses.  We  think,  if  these  requests 
for  special  findings  of  fact  come  to  the  trial  judge  before  the 
jury  has  retired,  he  can  take  the  time  then  to  determine 
whether  they  are  proper  questions.  It  is  true  that  I  am  the 
only  present  member  of  the  court  who  participated  in  the  deci- 
sion of  the  McCamey  case,  but,  upon  a  reconsideration  of  all 
these  matters,  and  an  examination  of  the  authorities,  the  court 
is  still  content  with  the  holding  made  in  the  McCamey  case. 
That  is,  that  we  must  take  the  statute  as  it  stands. 
2From  what  l  have  said,  it  follows  that  this  judgment  must  be 
reversed  for  error  in  the  admission  of  evidence—the  letters  and 
the  postal  card;  the  evidence  as  to  changes  or  repairs;  in  re- 
fusing to  charge  requests  6  and  9;  the  errors  on  page  266-7-8  of 
the  charge  as  given;  because  there  was  no  evidence  offered  by 
the  plaintiff  that  would  have  warranted  a  verdict  in  his  favor; 
because  the  judgment  is  not  sustained  by  sufficient  evidence; 
and  because  these  special  findings  of  fact,  or  special  interroga- 
tories were  not  submitted  to  the  jury. 

The  cause  is  remanded  for  a  new  trial. 

Kibler  &  Kibler,  for  Plaintiff  in  Error. 

J.  A.  Flory,  for  Defendant  in  Error. 
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(Sixth  Cirouit— Laoas  Co.,  O.    Cirouit  Court  Jan.  Term,  1893.) 
Before  Soribner,  Bentley  and  Haynes,  J  J. 

THE  SUPREME  OOMMANDERY  OP  THE  OBDER  OF  THE 
KNIGHTS  OF  THE  GOLPEN  RULE  v.  MARGARET 
EVERDING  et  al. 

Pleading-^It  is  sufficient  if  parties  fully  described  in  cuption— 
(1).  Under  the  practioe  in  Ohio  ever  since  the  adoption  of  the 
oode,  it  is  sufiQcient  if  the  names  of  all  the  parties  to  the 
suit,  with  the  proper  qualifications  if  any  there  are,  we 
stated  in  tho  caption  of  the  petition,  and  subsequently  are 
in  the  body  of  the  petition,  the  parties  can  be  classed 
simply  as  plaintiffs  and  defendants,  witl;out  naming  them. 

Proof  not  in  conformity   with    allegations   of  pleading — Amend- 

ment — 

(2).  Where  testimony  that  is  not  in  accordance  with  the  terms 
of  the  pleadings,  has  been  offered  without  objection  by  the 
other  party,  the  court  is  autiiorized  to  allow  the  pleadings 
to  be  amended  to  conform  to  the  proofs.  Where  objection 
to  such  evidence  is  made  by  the  other  party  at  the 
time  it  is  offered,  the  amendment  may  be  permitted, 
but  time  should  be  given  to  the  other  party  to  amend  his 
pleading  and  prepare  for  trial  on  showing  that  he  has  been 
taken  by  surprise  or  is  prejudiced. 
Promise  to  pay  subject  to  condition— Burden  of  proof  of  such  con^ 

dition— 

(3).  Where  a  promise  to  pay  is  dependent  on  a  certain  condi- 
tion or  exception,  the  fact  as  to  which  a^e  exclusively 
within  the  knowledge  of  the  promisor,  if  the  promisor  in 
an  action  on  such  promise  pleads  such  condition  or  excep- 
tion, the  burden  oi  proving  the  same  is  on  him. 

Insurable  interest  existing  at  time  of   issuing  policy    sufficient  to 

maintain  interest  in  policy — 

(4).  In  life  insurance  it  is  sufficient  that  at  the  time  the  poIi«;y 
was  issued  there  was  a  relation  existing  entitling  the  party  to 
be  a  beneficiary,  and  nothing  occurring  afterwards  (in  this 
case  divorce  and  subsequent  re-marriage)  will  terminate 
her  interest  in  the  policy. 
Mutual    Benefit   Association — Disappearance    of   member— After 

•even  years  certificate  payable — 

(6).  A  member  of  a  mutual  benefit  association  had  paid  all  the 
assessments  made  on  him  by  the  association  up  to  the  time 
when  he  disappeared.  The  association  thereupon  declined 
to  accept  payment  of  the  assessment  coming  due  subse-' 
quently  to  his  disappearance,  tendered  by  the  beneficiary 
named  in  the  certificate,on  account  of  such  disappearance, 
and  did  no  longer  make  any  assessments  on  him.  Held: 
In  an  action  brought  on  such  certificate  after  seven 
years  from  the  disappearance  of  such  member  had  elapsed, 
that  the  presumption  being- that  he  was  dead,  the  benefi- 
ciary was  entitled  to  recover  on  the  certificate. 

Same  "Refusal  of  tender  by  wife^  of  assessment— Burden  of  proof 
of  death  on  association — 
(6).     The  burden  of  proving  that  the  member  was  dead  at  the 

.    time  the  paynaent  of  the  asaesament  wasr  teirdere^d^  by    his 
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wife  to  keep  the  oertifloate   alive,    was   od    the  oompany. 

Disappearance  for  seven  years — Presumption  of  death-' 

<7).  Where  a  party  disappears  and  is  not  lieard  fron  for  seven 
years,  the  presumption  arises  that  he  is  dead.  But  no 
presumption  of  bis  death  arises  before  the  lapse  of  seven 
years,  and  where  the  abandoned  wife  secures  a  divorce 
during  the  seven  years  on  the  ground  of  such  absence,  this 
is  not  an  admission  a4  against  her  that  her  husband^  was 
then  alive. 
Same— Re  marriage  of  wife  before  seven  years^    without  divorce^ 

Bigamy — 

<8).  Where  a  husband  has  disappeared,  his  wife  would  be  at 
liberty  to  marry  again  after  seven  years  from  the  date  of 
his  disappearance  have  elapsed.  But  if  she  marries  again 
before  the  expiration  of  the*  seven  years,  without  having 
obtained  a  divorce,  she  would  be  guilty  of  bigamy  if  i( 
should  turn  out  that  her  husband  was  alive. 
(Dismissed  in  Supreme  Court  by  parties  at    plaintiff's  costs, 

29  W.  L.  B„  415.) 

HAYNE3,  J. 

Error  to  the  Court  of  Commou  Pleas  of  Lucas  county. 

This  is  a  petition  in  error  filed  for  the  purpose  of  reversing 
the  judgment  of  the  court  of  common  pleas  of  Lucas  county. 
The  case  was  brought  in  the  court  below  by  Margaret  Everd- 
ing,  Carl  H.  Gram,  William  Arthur  Gram,  an  infant,  by  his 
next  friend  Margaret  Everding,  and  Albert  Gram,  an  infant, 
by  his  next  friend,  Margaret  Everding,  plaintiffs,  against  the 
supreme  commandery  of  the  Order  of  the  Knights  of  the  Gold- 
en Rule, defendants.  In  their  petition  the  plaintiffs  aven  first, 
that  William  Arthur  Gram  and  Albert  Gram,  set  out  in  the 
caption  above,  are  each  minors,  and  are  each  under  tlie  age  of 
twenty  years;  that  tbis  action  is  prosecuted  by  Margaret 
Everding,  next  friend  of  said  William  Arthur  Gram  and  said 
Albert  Gram,  for  the  benefit  of  said  minors  respectively.  It 
then  proceeds  to  set  out  that  the  defendant  company  is  an 
association  in  the  nature  of  an  insurance  association,  and 
that  one  Charles  F.  Gram,  who  was  formerly  the  husband 
of  Margaret  Everding  and  the  father  of  these  children  by  the 
name  of  Gram,  became  a  member  ot  Castle  Oliver,  so-caHed-— 
at  Toledo,  Ohio-of  the  Knights  of  the  Golden  Bule,  of  the 
third  class,  and  they  aver  that  on  the  first  day  of  July,  1882, 
he  was  then  such  member  of  such  order  and  in  good  standing 
and  entitled  to  all  the  benefits  of  the  order.  They  then  set  up 
that  the  defendant  company,  on  April  7,  1880  executed  to  them 
a  certificate  made  in  accordance  with  the  rules  and  regulations 
of  said  order  and  through  said  Castle  Oliver,  and  they  set  forth 
a  copy  of  it  and  attach  it  to  the  petition, and  aver  that  the  said 
defendant  thereby  became  obligated  to  pay  to  said  Margaret 
Everding,  at  that  time  Margaret  Gram,  Carl  H.  Gram,  William 
Arthur  Gram  and  Albert  Gram  $2,000,  together  with  accrued 
.assessments,  provided  there  were  sufficient  members  of  said 
class  so  that  toe  assessment  should  realize  that  amount  in  ex- 
cess of  amount  reserved  by  the  rules  of  said  order  for  expenses, 
and  plaintiff  alleges  the  fact  to  be  that  there  were  sufficient 
members  in  said  class  to  pay  the  member^s  benefit,  and  that 
there  is  due  them  from  said  order  the  sum  of  $2,000  and  inter- 
est from  July,  1882.    Plaint  ffs  further  allege  that  on  July  1, 
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1882,  Baid  Charles  F.  Gram  disappeared  and  has  seyer  iloee 
t)e9n  seen  by  ibem,  or  anyoD*,  to  their  knowledge,  and 
tba^i  eaid  Gram  has  been  missing  for  over  seven  years 
last  past>  and  plaintiffs  allege  that  on  said  day  said  Charles  F. 
Oram  died.  Piaintiffe  allec:e  that  proof  of  bis  said  deatb  and 
proof  of  the  good  standing  of  said  aeoedent  in  the  third  class 
of  the  order  at  said  date  has  been' duly  furnished  to  said  order 
and  supreme  eomniandery,  and  that  the  bene^t  oertiflcatB  set 
out  as  exhibit'* A'*  has  been  tendered  to  said  order  and  su- 
preme commandery  and  payment  thereof  demanded  and  re- 
fused. Plaintiffs  say  that  said  formal  proof  of  death  was  fur- 
nished on  or  about  the  (blanJc)  day  of  September,  1880.  (The 
word  ''September^*,  there,  it  is  said,  is  written  oyer  the  word 
''May'^  It  is  pretty  clear  and  distinct,  although  we  can  see 
the  *' Y*\  I  speak  of  this  in  passing,  for  it  will  come  up  fur- 
ther on.)  Plaintiffs  further  say  that  on  or  about  July  10th, 
1882,  they  notified  said  Castle  and  caused  said  supreme  com- 
mandery to  be  notified  of  the  disappearance  of  the  said  Charles 
F.  Gram,  and  that  said  order  and  Castle  then  agreed  to  take 
the  matter  of  the  diwappearance  of  said  Charles  F.  Gram  under 
advisement  and  refused  to  accept  and  receive  payment  of  the 
only  assessment  whish  was  then  payable— which  assessment 
was  not  payable  at  the  time  of  the  disappearance  of  said  Gram 
— and  have  since  refused  to  pay  the  amount  due  on  the  said 
certificate  alleging  as  a  reason  that  said  Gram  was  not  dead. 

To  that  there  was  a  demurrer:  First,  that  there  is  a  mis- 
Joinder  of  parties.  Second,  that  the  petition  does  not  set  forth 
facts  sufficient  to  constitute  a  cause  oi  action  against  defendant. 

The  demurrer  being  overruled,  the  defendant  below  filed  an 
answer  to  the  petition  as  amended,  as  is  stated  here.  That 
answer  was  filed  November  12,  1890.  Suffice  it  to  say,  that, 
having  admitted  the  existence  of  the  order  and  the  issuance  of 
the  certificate,  they  deny  the  death  of  the  plaintiff  and  aver 
that  he  had  failed  to  perform  the  conditions  of  the  certificate— 
in  that  he  had  failed  to  pay  certain  assessments,  and  that  by 
reason  thereof  he  had  ceased  to  be  a  member.  Thev  say  also 
that  there  were  not  two  thousand  members  in  the  third  class. 
^'Pefendant  further  answering  says,  it  has  no  knowledge,  ex- 
cept the  statements  in  said  petition,  that  Margaret  Everding 
ever  was  the  wife  of  Charles  F.  Gram,  nor  that  Carl  H.  Gram, 
William  Arthur  Gram  and  Albert  Gram  are  his  children,  that 
they  are  the  only  children,  or  that  they  are  minors  under  the 
age  of  twenty  years.  *  *  ♦  Defendant  admits  that  the  cer- 
tificate of  benefit  would  upon  the  conditions  set  out  in  the 
certificate  after  the  :1eath  of  said  Charles  F.  Gram,  entitle 
Margaret  Gram  and  his  children  to  the  benefits  provided  for  in 
said  certificate  after  the  death  of  Charles  F.  Gram,  provided 
the  declarations  and  representations  of  said  applicant  for  such 
certificate  were  truthfully  made,  and  that  said  Charles  F. 
'Gram  should  continue  up  to  the  time  of  his  death  a 
member  in  good  standing  in  said  order  and  in  said  Castle 
Oliver  No.  25,  and  upon  tlie  full  compliance  with  the  laws  of 
said  order  in  force  at  the  time  of  his  death,  and  the  payment 
of  all  dues  and  assessments  levied  and  required  to  be  paid  by 
him  to  the  Eniglit  benefit  fund  of  tblM  class,  and  lie  had  not 
committed  suicide,  and  upon  due  notice  and  proof  cf  his  death 
and  proof  of  his  good  standipg  in  the  third  cla«s  of  the  order. 
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They  admit  that  he  would  be  entitled  to  reoeive  the- 
benefit  of  this  certificate  if  he  had  complied  with  the  condi- 
tions which  we  have  mentiooed.  But  they  aver  "That  said. 
Charles  F.  Gram  obtained  said  benefit  certificate  upon  declara- 
tions which  are  false  and  untrue,  and  that  he  had  not  complied 
with  all  the  rules  an^i  regulations  of  the  order:  that  he  has  not 
paid  all  the  dues  and  assessments  made  upon  him ;  that  for 
that  reason, long  prior  to  the  first  day  of  July,  1882,  he  had  not 
been  in  good  standing  in  said  Castle  Oliver  and  has  been  under 
suspension  from  membership  in  the  order  of  the  Knights  of  the- 
Golden  Rule  prior  to  said  date.  Defendant  denies  that  said 
Gram  died  on  July  1st,  1882,  or  that  he  has  died  at  any  time 
since  said  date.  Defendant  denies  that  proof  of  the  death  of 
said  Charles  F.  Gram,  or  of  his  good  standing  in  Castle  Oliver- 
has  been  made  or  furnished  to  defendant;  denies  that  there 
ate  or  ever  have  been  2000  members  in  good  standing  in  said 
third  class.  And  defendant  denies  each  and  every  allegation 
in  said  amended  petition  not  expressly  answered  or  denied,  a» 
thsrein  alleged.*' 

To  that  there  was  a  reply.  The  case  came  up  first  upon 
demurrer  to  the  petition.  That  was  overruled.  The  peti- 
tion^after  averring  the  existenct  of  the  obligation  and  the 
issuing  of  the  certificate,  had  averred  that  the  party  had 
died  at  the  date  certified,  to- wit  in  July,  1882.  It  averred 
that  proof  had  been  made  to  the  defendant  of  the  death 
of  the  party,  and  it  made  its  claim  for  the  sum  of  $2,000. 
It  is  true  as  is  stated— and  it  is  not  denied  >-that  the  peti- 
tion did  show  at  that  time  that  the  proofs  were  filed  in  May, 
1889;  that  would  be  within  seven  years  from  1882.  The  court 
overruled  the  demurrer;  and  it  seems  to  us  that  they  overruled 
it  lightly,  as  far  as  the  main  question  is  concerned,  because 
there  was  a  distinct  averment  of  his  death  at  a  particular  time, 
and  that  the  other  allegations  were  sufficient  to  show  an  obli- 
gation on  the  part  of  the  defendant  to  pay,  and  a  proof  of  loss- 
filed  before  the  commencetnent  of  the  suit.  It  is  only  when 
you  strike  out  the  allegation  of  death  in  1882,  that  the  filing  of 
the  proof  in  May  becomes  a  matter  of  any  consequence  in  this- 
suit;  because  having  stricken  out  that  allegation,  then  the 
claim  can  be  filed  with  the  compuny  within  the  seven  years. 

But  going  back  to  the  first  point  which  was  raised  in  the  de- 
murrer, and  which  was  here  argued,  and  that  is,  that  the  suit 
is  not  properly  brought  in  the  name  of  the  proper  parties  to  the 
suit.  The  benefit  certificate  which  is  authorized  by  the  com- 
pany, and  which  is  in  accordance  with  the  rules  of  the  com- 
pany, provides. 

"This  certifies,  that  the  Order  of  Knights  of  the  Golden  Rule- 
has  been  conferred  upon  Comrade  Charles  F.  Gram,and  that  be 
is  a  member  of  the  order  in  good  standing  in  Castle  Olivet  No. 
25,  located  at  Toledo,  state  of  Ohio.     And  in   consideration   or 
the  representations  and  declarations  made  in   his   application 
for  this  certificate,  which  application  is  on  file  in  the  supreme 
secretary's  office,  and  is  made  a  part  hereof,  and  the   payment' 
of  the  admission  fee  of  one  dollar,  and  in  consideration  of   the 
payment  hereafter  to  the  knight  benefit  fund  of  this   class   of 
the  order,  of  all  assessments  as  levied  and  required  by  the  su- 
preme command.ery,  the  full  compliance  with   all   the    laws  of 
this'order'now'in  force  or  that  may  hereafter  be  enacted,  and 
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tb6  beinft'in  good  standing  i»rder  said  laws,  the  sum  of  two; 
thoasaBd-d<»HarB,"'tug«tber  with  ncoraed^assessments,-  will  be 
paid  from  the  Icntght  benefit  fund  of  the  third  olaas  of  this  or^* 
<ler,  by  the  suprenne  comnmndery  Knights  of  the  Golden-Rule, 
to  his  wife  Margaret  Qrani  and  hi.s  children  as  said  Comrade 
has  directed  in  his  application  for  this  certifloate,  or.  as  he 
shall  hereafter  direct  in  an  application  for  a  change  thereof 
under  the  laws  of  the  order,  upon  due  notice  and  proof  of  his 
•death,  and  proof  of  his  good  standing  in  the  third  class  of  the 
order,  at  the  time  of  his  death  and  the  surrender  of  this  cer- 
tificate, but  not  otherwise: 

Provided,  however,  that  if  there  shall  not  be  sufficient  mem- 
bers in  this  class  to  pay  the  maxmium  benefit,  there  shall 
only  be  paid  a  sum  equal  to  one  dollar   for   each    member   in 

good  standing  in  this  class  at  the  time  of  the  death  of  said 
'orarad  Charles  P.  Gram,  less  ten  per  cent,  to  the  expense 
and  reserve  fund,  as  provided  by  law,  together  with  the  full 
amount  of  said  Comrade^s  accrued  assessments  paid  by  him  in 
this  class:  And  provided  further,  that  any  violation  of  the 
above-mentioned  conditions,  or  of  the  requirements  of  the  laws 
now  in  force,  or  hereafter  enacted,  governing  the  order,  or  this 
class,  shall  render  this  certificate,  and  all  claims  under  it,  or 
upon  the  order,  null  and  void«  in  which  event  the  supreme 
oommandery  shall  not  be  liable  for  the  above  sum  or  any  part 
thereof.'* 

Now  the  suit  is  brought  in  the  name  of  Margaret  Everding, 
Carl  H.  Gram,  William  Arthur  Gram,  an  infant,  by  his  next 
friend,  Margaret  Everding,  and  Albert  Gram,  an  infant  by  his 
next  friend,  Margaret  Everding.  The  averment  of  the  petition 
is  that  the  two  last-named  are  infants,  and  that  the  suit  la 
brought  by  Margaret  Everding  as  their  next  friend.     Now  it  is 

•  claimed  that  the  caption  of  the  petition  is  no  part  of  the  peti- 
tion—that we  must  refer  to  the  body  of  the  petition  for  the 
parties,  and  some  work  on  pleading  is  cited.  The  custom,  in 
Ohio  has  been,  and  the  understanding  has  been*  and  the  prac- 
tice, working  under  the  code  has  been,  ever  since  its  adop- 
tion, that  the  statement  of  the  parties  named  in  the  petition 
as  plaintiff  constitutes  them  plaintiffs  and  is  a  sufficient  state- 
ment of  the  names  of  the  parties  who  are  plaintiffs.  If  there 
is  any  qualification  to  be  made  in  any  respect,  it  should  be 
properly  followed  by  an  averment,  as  is  done  here,  that  they 
are  minors  and  bring  suit  by  their  next  friend.     The  plaintiffs 

.  alluded  to  are  the  plaintiffs  who  are  named  above,  and  Bliss 
in  bis  work  quotes  some  of  the  decisions  of  other  states  hold- 
ing that  that  is  a  sufficient  statement  of  the  names  of  the 
plaintiffs.  Our  own  experience  has  been  during  all  of  the  time 
we  have  been  at  the  bar  that  it  is  customary  to  commence  a 
suit  in  this  way,  and  we  think  it  is  proper  so  far  as  the  names 
of  the  plaintiffs  are  concerned  that  they  are  put  once  at  the 
head  of  the  petition,  as  required  by  the  code,  and  that  it  is  not 
necessary  afterwards  to  name  them,  but   the   parties  may    be 

•simply  classed  as  plaintiffs  or  defendants. 

There  is  back  of  that,  however,  a  question  of  more   import- 

-anoe  that  has  been  argued  at  greater  length,  but  I  think  I  will 
refer  to  it  further  on.    Sufficient  to  say,    that,  on   these   other 

r  grounds,  the  court  did  not  err  in  overruling  the  demurrer. 
We  will  turn  next  to  the  question  of  the  amendment   to   the 
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pettcion.  Upon  feading  the  record  of  the  case  It  shows  that  th» 
wht)le  case  was  tried,  and  the  parties  proceeded  to  offer  their 
evidenoe  in  regard  to  the  proof  of  the  time  when  the  proofs 
were  filed  with  the  defendant  company^upon  the  assamption 
or  theory  that  the  time  that  was  In  issae  was  the  time  fixed- 
September,  1889.  The  record  shows  that  the  court  had  no 
knowled((e  that  any  other  or  different  time  was  named  in    the 

f(etit!on«  or  had  been.  The  court  says,  at  the  time  of  the  mak- 
ng  of  the  question:  *' Objection  was  made  at  no  time  to  the 
admissibility  of  evidence  relating;  to  the  proof  of  September, 
1889,  on  the  ground  that  the  making  of  such  proof  had  not  been 
alleged  in  the  petition.**  And  an  examination  of  the  record 
shows  the  correctness  of  that  statement,  and  the  court  was  not 
aware  that  it  was  not  alleged  in  the  petition  until  counsel  for 
plaintiff  asked  leave  to  amend  his  petition  in  that  regard. 
And  it  appears  that  the  parties  went  on  to  offer  proof  in  regard 
to  the  filing  of  this  September  proof  as  alleged,  Mr.  Fuller  giv- 
ing testimony  that  he  filed  it  at  tlie  office  at  such  a  date,  and 
Mr.  Irving  giving  testimony  in  regard  to  the  matter  which 
tended  to  show,  at  least,  proof  to  the  contrary.  There  was  ob- 
jection made  to  the  proofs  at  this  time,  on  the  ground  that 
they  Were  not  in  proper  form,  and  there  was  considerable  dis- 
cussion upon  that  question  and  quite  a  number  of  questions 
asked  by  the  court, and  the  result  was  that  while  counsel  were 
objecting  that  they  were  not  in  proper  form,  yet  the  evidence 
showed  that  at  the  time  when  they  were  said  to  have  been  filed 
at  the  office  uf  the  company,  by  Mr.  Fuller,  in  September,  189— 
that  they  made  no  objection  whatever  to  the  form  of  the  proof, 
but  simply  said  in  reply  that  Gram  was  not  a  member  of  the 
company  in  July,  1882,  nor* after  that  time.  After  the  evidence 
was  all  in,  and  after  the  court  had  permitted  these  proofs  to  be 
offered  in  evidence  and  counsel  had  commenced  the  argument 
of  the  case,  then  counsel  for  plaintiff  made  an  application  to 
be  allowed  to  amend  the  petition  by  ititerlining  that  the  proofs 
were  filed  In  September  instead  of  May,  as  was  stated.  The 
court  allowed  the  amendment  and  it  was  interlined  by  writing 
''September**  over  ''May**,  and  it  was  admitted  by  the  record 
that  the  word  "May**  before  that  time  had  been  written,  but 
It  was  practically  obliterated. 

Counsel  for  defendant  below  are  very  earnest  in  their  objec- 
tion, and  in  arguing  the  objection,  that  the  court  had  no  right 
to  allow  this  amendment— or  perhaps  I  should  state  it  a  little 
differently— by  saying  that  it  was  an  abuse  of  the  discretion  of 
the  court  below  to  allow  it  to  be  done  at  all.  We  tiave  had 
occasion  to  examine  this  question  heretofore,  in  a  case  in 
Wood  county,  and  at  that  time  there  was  a  very  full  determin- 
ation of  the  law  upon  the  subject,  and  the  rule  laid  down  by 
the  supreme  court  is,  that  in  a  case  of  this  kind,  where  testi- 
mony has  been  offered,  without  objection,  that  is  not  in  ac- 
cordance with  the  terms  of  the  pleadings  of  the  parties,  they 
courts  may  then  allow  an  amendment  to  be  made  in  the  record 
to  conform  to  the  evidence.  They  may,  if  objection  be  made  at 
the  time  the  testimony  is  offered— that  it  is  not  in  accordance 
with  the  allegations  of  the  pleadings  of  the  parties— they  may 
then  allow  the  amendment  to  be  made;  but  if  the  opposite  party 
makes  a  showing  to  the  court  that  he  baa  been  taken  by  sar* 
priae,  or  ia  prejudiced  by  the  amendment,  then  tbe  coart  ihall 


Vol.  20, 0.  C.  APl'ENiDIX.  ^Mt 

The  Sapreme  Commandery,  «tc.,  t.  Everding  et  al. 

gUe  b(m  time  Id  which  to  make  bis  pleadings  and  prepare 
himself  for  trial— to  amend  the  allegations;  and  we  followed 
those  decisions  io  the  holdings  which  we  made  in  Wood  county. 
Now,  this  evidence  having  gone  in  without  objection,  no  claim 
being  made  that  the  party  was  misled  in  regard  to  it  in  his 
testimony  in  defence,  the  court  permitted  the  pleadings  to  bo 
amended,  and  in  doing  that  there  was  no  abuse  of  the  discre- 
tion of  the  court,  in  our  view,  and  we  think  that  It  was,  in  the- 
language  of  the  statute,  *'in  furtherance  of  justice^'. 

There  is  another  question  that  is  discussed  here,  and 
that  is  the  question  of  the  burden  of  proof  upon  the  conditions. 
It  will  be  observed,  as  has  already  been  read,  that  there  waa 
given  to  the  party  a  certificate  wherein  the  company  certified 
that  he  was  entitled,  and  whereby  they  agreed  to  pay  to  his 
wife  Margaret  Gram  and  hi^  children,  thd  sum  of  $2,000.  with 
the  proviso  attached  to  it:  '* that  if  there  shall  not  be  sufficient 
members  in  this  clans  to  pay  the  maximum  benefit,  there  shall 
only  be  paid  the  si>m  of  one  dollar  for  each  member  in  good 
standing  in  this  class  at  the  lime  of  the  death  of  said  Comrade 
Charles  F.  Gram,  less  ten  per  cent,  to  the  expense  and  reserve 
fund'\  The  allegation  of  the  petition  was,  as  I  have  al- 
ready read,  that  the  party  had  received  this  certificate,  and 
the  defendant  had  become  bound  to  pay  $2,000.  Ihe  defendant 
admittd  that  he  had  received  the  certificate,  and  that  they 
would  have  been  bound  to  pay  providing  he  had  not  made  cer- 
tain representations  and  had  not  failed  to  pay  certain  assess- 
ments. And  they  deny  that  there  were  two  thousand  members 
of  this  class  at  the  time.  It  does  not  state  how  many  there- 
were. 

We  are  of  the  opinion  that  the  court  of  common  plean  did  not 
err  in  holding  that  the  burden  of  proot  in  this  matter  was  upon 
the  defendant— in  view  of  the  pleadings  in  this  case.  The- 
question  might  also  arise,  and  probably  it  was  one  of  the  ques- 
tions raided  by  the  parties  on  demurrer:  that  there  should 
have  been  a  distinct  allegation  of  the  full  number  of  ihe  class; 
but  they  did  aver  that  they  were  entitled  to  that  sum  in  that 
class.  There  is  a  case  cited  in  volume  25  of  the  Law  Bulletin 
page  29.  which  is  a  court  of  common  pleas  decision. out  it  gives 
a  very  full  list  of  canes,  and  it  is  there  held  that  the  case  be- 
longs to  that  class  of  excoDtions  that  are  within  the  knowledge 
of  the  defendant  exclusively;  that  it  is  a  condition' 
which  relieves  the  party  from  the  payment  of  that  which 
he  has  promised  by  an  absolute  promise  to  pay.  If 
there  is  a  promise  to  pay  $2,000,  the  company  exempts  itself 
from  paying  that  aolount  upon  the  death  of  the  party  by  a 
pioviso  that  if  there  should  he  less  than  that  number  in  that 
class,  then  they  shall  pay  only  one  dollar  for  every  member  of 
that  class,  and  that  exception  should  be  pleaded  by  ihem^ 
should  be  set  out  by  them--ancl  should  be  proved  by  tiiem. 
There  is  a  large  number  of  cases  cited.  There  is  in  last  week^s- 
Law  Bulletin— commenced  in  the  week  before— a  case  decided 
in  Cleveland,  a  deciRion  ot  Jud(;e  Baldwin,  in  which  an  opin- 
ion is  given  upon  allegations  of  this  kind.  There  had  been 
allegations  that  at  the  time  the  party  became  a  member  of  the 
order  there  were  a  number  of  members  equal  to  the  number  ot 
dollars  metioned  by  the  certificate.  The  court  charged  tlie 
Jury  that  the  burden  of  proof  was  on  the  plaintiff  to  show  that 
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^jQ[t  the  time  the  party  died  there  was.the  full  namber  of  ,inem- 
bdrs  in, that  particular  order  W'hfoh'wouM  entitle  .him,!  at  the 
given  rate,  to  the  full  sum  claimed  in  his  petition.  The  court, 
by  a  large  citation  0f  authorities,  held  that  the  conamon  pleas 
had  erred  in  this  respect.  Probably  there  must  have  been 
some  misquotation  in  the  record  itself;  at  any  rate,  the  circuit 
court  held  that  the  court  below  had  erred  in  this  respect.  We 
think  the  weight  of  authority  is  very  clear,  that  the  defendant 
was  bound  to  prove  this  exception;  that  it  was  bound  to  show 
and  had  the  means  of  showing,  if  there  was  not  that  number 
at  the  time  the  party  entered,  and  more  especially  if  there  was 
not  that  number  at  the  time  he  died,  or  was  supposed  to  have 
died,  which  would  enable  him  to  have  had  the  full  sum  of  $2,000. 
Anotlier  question  is  raised,  and  I  suppose  it  was  argued  on 
the  demurrer,  as  I  have  already  said— but  it  was  raised  after- 
wards in  the  pleadings— upon  the  right  of  Margaret  Everding 
to  sue.  She  was  the  wife  of  Gram  at  the  time  he  became  a 
member  of 'this  order;  she  was  the  wife  of  Gram  at  the  time 
he  left,  in  July,  1882— behaving  disappeared  on  the  first  day  of 
July,  1882,  and  according  to  the  testimony,  has  not  been  seen 
since.  Sue  waited  three  years  after  he  left,  and  then  filed  a 
petition  for  divorce  in  the  court  of  common  pleas  of  this 
county,  and  obtained  a  decree  of  divorce.  She  had  been  a 
resident  of  this  county  for  two  years  at  least,  and  perhaps  was 
at  the  time  the  pleadings  were  filed,  although  she  had  gone 
over  sometime  during  the  third  year  to  Detroit,  to  stay  with 
her  family— perhaps  she  had  gone  there  to  live.  I  don't  con- 
sider it  very  material,  right  bore,  whether  she  had  or  not.  At 
any  rate,  she  had  come  In  and  got  a  divorce,  on  the  ground  of 
absence  and  after  she  obtained  that  divorce  she  had  married 
again  and  became  the  wife  of  thio  man  Everding,and  with  him 
she  was,  at  the  time  of  the  suit,  and  is  now,  I  suppose,  living, 
at  Detroit,  Michigan,  and  counsel  for  the  association  proceed 
upon  the  theory  that  she  must  have,  at  the  time  the  trial  was 
had.  aod  all  tne  time,  an  insurable  interest  in  the  life  of 
Charles  F.  Gram, and  object  to  this  suit  because,  having  become 
divorced,  she  ceased  to  be  a  member  of  his  family,  ceased  to 
be  his  wife  and  became  the  wife  of  another,  and  that  therefore 
her  Insurable  interest  had  terminated,  and  she  had  no  right  to 
this  money.  Now  the  certificate,  as  will  be  remembered,  is 
issued  payable,  in  case  of  his  death,  to  his  wife,  Margaret 
Gram,  and  bis  children.  Some  of  these  certificates  are  made 
payable  to  the  members  of  the  family,  and  some  in  one  form 
and  some  in  another.  New,  this  question  comes  here  and  has 
been  argued  upon  demurrer, and  is  before  the  court.  We  think 
tills  question  is  decided  by  a  case  in  94  United  States,  page  457, 
decided  in  1888,  where  there  is  a  very  full  citation  of  author- 
ities and  a  very  full  decision  of  the  case.  That  was  a  case 
where  there  was  a  life  insurance  uiade  upon  a  man  and  his 
wife,  payable,  I  believe,  to  the  survivor.  Afterwards  they  be- 
•came  divorced  and  she  intermarried  with  another  party,  and 
was  the  wife  of  another  party  at  the  time  of  the  commence- 
ment of  the  suit.  The  first  husband  died,  and  thereupon  suit 
was  brought  for  the  recovery  of  the  amount  of  the  insurance, 
and  this  very  question  was  raised  and  was  argued  by  counsel. 
The  case  went  up  from  Oincinnati  and  was  argued  by  Johnson, 
of  Hoadly  A  Johnson,  and  the  supreme  court  gave  a  deoitioo 
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upon  the  case  and  treat  the  law  as  well  eBtablished  and  give 
citations,  treating  it  as  a  case  so  clear  that  it  did  not  need  a 
large  amount  of  argument.  Notwithstanding,  it  is  an  import- 
ant question,  and  I  go*:  some  light  on  the  subject  from  it  my- 
self. Life  insurance  proceeds,  not  upon  the  theory  held  in 
regard  to  fire  insurance,  where  there  must  be  an  insurable  in- 
terest con<iinuing  in  the  party  holding  the  insurance  down  to  the 
time  of  the  iosft,  but  tlie  court  say  it  is  sufficient  that  there  was 
such  a  relation  at  the  time  the  policy  was  issued,  that  the  party 
would  be  entitled  to  be  a  beneficiary  at  tlie  time  the  policy 
iss^ied,  and  that  having  existed  at  the  time  the  policy  was  is- 
sued, no  matter  what  occurred  afterwards,  her  interest  in  the 
policy  could  not  be  terminated;  that  the  party  being  a  bene- 
ficiary, it  continued  to  be  an  obligation  to  pay  a  certain 
amount  of  money  on  the  happening  of  a  certain  event,  and 
they  hold  that  the  divorce  of  the  party  and  the  intermarriage 
of  the  narty  made  no  difference  whatever,  and  that  she  was 
entitled  to  recover  and  receive  the  benefit.  It  is  so  decided 
by  leading  cases  on  insurance,  and  we  think  this  is  a  correct 
statement  of  the  law  of  the  case. 

This  certificate  reads  that  ther«>  shall  be  paid  to  Margaret 
Gram,  who  was  then  his  wife,  and  designates  her  as  the  nar- 
ticular  person  to  whom  tliis  sum  was  to  bs  paid  in  connection 
with  his  pliildren,  and  the  suit  is  brought  in  her  name  and  in 
the  name  of  the  children^  and  we  have  no  doubt  but  they  are 
the  proper  persons  to  bring  the  suit,andare  the  proper  persons 
to  recover  if  anybody  is  entitled  to  recover,  the  amount  of  this 
certificate. 

There    was    a    question    discussed    in  regard  to  the  payment 
of  the  assessment— a  question  as  to  whether  this   man    was   a 
member  of  this  lodge  or  council;  whether  the  policy   was  still 
in  force  which  was  being  sued  upon.     It  appears  from  the  testi- 
mony that  after  Gram  had  become  a  member  of  the  CYistle   be 
Eaid  up  his  dues  from  time  to  time,and  that  the  last  dues  which 
e  paid  was  on  the   I7th   of  June,  being  the  June  assessment, 
which  wa4  due  on  the  first  of  June,  1882,  being  a  few  days   be- 
fore be  went  away.     It  further  appears  that  there   was    issued 
to  the  secretary  of  the  Castle,  from    the    home    office,    as   we 
should  say,  that  is,  from  the  supreme  commandery,    in  proper 
form,  an  assessment  for  July,  and  that  that   was   received    by 
the  secretary  and  sent  out  by  him   to   Gram— at   whnt   time    I 
do  not  know,  but  I  believe  he  sent  them  on  the   first,  and    this 
came  to  the  house  after  Gram   had   disappeared,,  as    I   under- 
stand.    By  the  rules  of  the  company,  he  had  thirty  days  to  pay 
that  assessment  in.     These  assessments  were  found  among   his 
papers.     On  the  10th  of  July  Mrs.  Gram  went   to  the   office   of 
the  company  and  offered  to  pay  $8.     The    officers    declined    to 
receive  this— from  the  fact  that  l-e  had   disappeared,  and   they 
wanted  to  get  further  news  from    him— what    had    become   of 
him;  and  also  wanted  further  orders  from  their  superior  officers 
—  the  general  commandery.     However,  they    never    made   any 
application  to  the  supreme  commandery,  and  there  as  nothing 
said  about  that  from  that  time  forward  down  to   this,    and    no 
farther  assessments  were  ever  made  or   demanded    of    Gram. 
These  assessments  would  be  due,  then,    on    the    first    day   of 
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July,  by  the  rules  of  the  company.  But  also,  by  the  rules  of 
the  company.  If  a  party  did  not  pay  them  upon  the  first  day  of 
July,  he  might  pay  them  at  any  time  within  thirty  days  there- 
after. By  the  rules  of  the  company  also  the  party  would  be 
suspended  on  the  first  day  of  July.  But  without  any  further 
examination,  or  anything  of  that  kind,  by  the  rules  of  the 
company,  he  might  within  the  next  thirty  days,  pay  the 
amount  of  the  assessment  and  be  fully  reinstated  and  taken 
back  as  a  member;  his  suspension  should  not  really  take  effeot, 
practically,  until  the  expiration  of  thirty  days,  while  he  had 
the  right  to  pay.  Now  the  question  is  made  whether  or  not  he 
was  a  member  of  the  order  and  the  certificate  was  in  force  at 
the  time  the  suit  was  brought.  Tliere  has  been  considerable 
discussion  upon  the  question  of  this  seven  year  limitation  and 
a  good  deal  of  learning  expended  upon  that  in  the  authorities 
which  have  been  cited.  The  presumption  of  law  is,  that  after 
the  expiration  of  that  time  from  hie  disappearance— taking,  of 
course  into  account  the  circumstances  under  which  he  disap- 
peared—if he  has  not  been  heard  from,  he  is  presumed  to  be 
dead.  The  question  is  as  to  the  status  of  the  presumption 
during  the  seven  years.  There  is  a  very  instructive  case  upon 
that  question  found  in  72  Wisconsin,  page  170,  and  that  seems 
to  give  all  the  law  upon  the  subject  down  to  the  present  time. 
The  holding  of  that  authority  is  that  there  is  no  presumption 
upon  the  question  on«  way  or  the  other.  It  is  contended  here 
that  the  plaintiff  should  prove  that  the  person  was  living  on 
the  10th  day  of  July,  at  tne  time  this  money  was  tendered. 
On  the  other  nand,  it  was  claimed  that  the  defendant  oompany 
sbould  prove  that  the  party  was  dead  before  that  time.  This 
authority  says  there  is  no  presumption  one  way  or  the  other. 
The  court  state  that  there  was  no  presumption  that  tne  party 
bad  died  until  seven  years  had  elapsed,  and  then  the  law  pre- 
sumes tha't  the  party  is  dead.  Now  we  are  of  the  opinion  that 
Mrs.  Gram  had  the  right  to  tender  that  monev.  She  was  the 
beneficiary  in  that  certificate  or  policy,and  phe  had  a  right  to 
tender  it  on  behalf  of  her  husband,  so  as  to  keep  that  poliey 
alive, if  per  adventure  the  man  might  return.  They  refused  to 
take  it  simply  for  the  reason  that  he  had  gone  away,  and  they 
not  knowing  whether  he  was  dead  or  not.  We  think  that  the 
proof,  if  any  proof  was  needed,  should  have  come  from  them, 
that  the  party  was  dead  at  the  time  tlie  tender  was  made,  and 
the  charge  of  the  court  proceeded  upon  that  assumption.  The 
case  went  to  the  jury,  which  found  for  the  plaintiff,  and  the 
court  sustained  that  finding,  and  we  think  it  properly  did  so. 
That  is  one  of  the  leading  points  in  the  case. 

Judge  Pike:  Does  the  court  make  any  finding  on  the  refusal 
to  allow  the  introduction  of  the  record  of  the  divorce  suit? 

The  Court:  We  see  no  error  in  that.  The  question  was  dis- 
cussed there,  and  the  question  proceeded  in  the  discussion  as 
to  what  she  might  have  done  or  set  up,  and  had  something  to 
do  with  the  proof  that  he  was  dead.  We  do  not  understand 
that  if  she  had  admitted  that  he  was  living,  or  dead,  that  it 
would  have  changed  the  presumption  of  law.  The  fact  of  the 
divorce  was  admitted,  and  was  before  the  jury.  There  was  uo 
presumption  that  the  man  was  living,  or  dead.  This  woman 
could  not  marry  again  duriug  the  seven  years  without  subject- 
ing herself  to  a  liability  tc  be  prosecuted  for  bigamy,    for,    as 
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lon^  ag;o  as  1880  ]  I  think  it  was,  a  court  in  Massachusetts  held 
that  where  a  woman  had  married  within  five  years,  although 
she  had  heard  that  her  husbanii  was  dead,  she  was  held  not 
entitled  to  marry  until  after  the  seven  years.  This  woman 
would  have  been  subject  to  a  prosecution  for  bi(?amy  if  she  had 
married  within  that  time  without  a  divorce.  It  was  proper  for 
her  under  the  divorce  laws  of  the  state^and  we  think  it  is  the 
same  in  Michigan—to  make  an  application  for  the  purpose  of 
clearing  herself  of  the  marriage  relation  which  existed^and  she 
proceeded  upon  the  presumption  that  he  was  still  living  as  she 
prDperly  should.  There  was  no  presumption  of  law  as  to  his 
death  until  the  seven  years  had  expired  from  the  date  at  which 
he  had  disappeared.  We  do  not  see  how  the  fact  of  the  divorce 
cuts  any  figure  in  the  caie  in  regard  to  that  presumption. 
Either  part/ might  have  ottered  evidence  for  the  purpose  of 
flhowing  the  fact  that  he  had  died  at  any  time  within  the 
period  of  seven  years,  as  thev  might  have  offered  evidence  for 
the  purpose  of  showing  that  ne  did  not  die  at  all.  As  has  been 
said,  there  was  in  the  case  no  presumption  except  the  pre- 
sumption of  law.  He  had  gone  away,  and  had  not  been  heard 
of.  Nobody  knew  whether  he  was  alive  or  dead.  We  have 
read  the  charge  and  the  requests  tooharge,and  we  are  clear  in 
the  opinion  that  the  court  gave  the  law  as  fully  as  the  plaintiff 
or  the  defendant  was  entitled  to  have  it,and  that  there  was  no 
«rror  in  declining  to  give  further  charges  asked  by  the  de- 
fendant below.  After  a  very  careful  examination  of  the  record, 
we  are  clearly  of  the  opinion  that  the  judgment  of  the  court  of 
oommon  pleas  should  be  affirmed,  but  there  was  reasonable 
cause  for  bringing  the  case  before  this  court. 

The  plaintiff  in  error  excepted  to  the  action  of  the   court   in 
affirming  the  judgment  below. 


(First  Circuit— Hamilton  Co.,0.,  Cir't  Court— Nov.  Term,  1900.) 

Before  Swing,  Smith  and  Giffen,  JJ. 

IN  RE   ASSIGNMENT   OF  THE   ARMLEDEK    PLUMBING 

COMPANY. 

Operative^ 
A  director  of  a  corporation  performing  services  for   the   corpo- 
ration under  a  contract  with  it,    is  an  operative,    and    his 
claim  for  wages  is  preferred  wiiere  the  validity  of  his  claim 
has  been  established  by  finding  of  court. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

SWING.  J. 

We  think  that  the  finding  of  the  court  a9  to  the  facts  in  this 
case  may  be  considered  as  having  found  that  McDonald  per- 
formed labor  as  an  operative  for  the  plumbing  company  within 
twelve  months  preceding  the  assignment,  although  the  finding 
^s  not  very  definitely  made. 

As  to  the  question  whether  McDonald  is  entitled  to  the  ben- 
efit of  this  statute,  we  are  of  the  opinion  that  he  is.  It  being 
admitted  that  McDonald^s  claim  is  a  valid  claim  against  the 
assigned  estate,  the  act  of  the  legislature  makes  it  a  preferred 
claim.     This  preference  is  not  created  by  himjas  a   director   of 
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the  corporation,  or  by  otiier  direotoru  of  the  corpor«tioQ 
acting  with  him  or  for  him,  but  the  statute  creates  it. 

The  claim  itself  undoubtedly  arose  out  of  a  contract  made  by 
him  while  a  director  of  the  corporation  with  the  corporation; 
but  whether  the  contiact  itself  was  valid  or  invalid  is  not  open 
to  question,  for  the  court  found  the  claim  a  valid  one,  and  be- 
ing a  valid  claim  and  being  for  work  performed  by  an  opera- 
tive, the  law  says  it  is  a  preferred  claim.  The  statute  makes 
no  exception,  and  we  see  no  reason  why  one  should  be  made, 
the  court  having  found  that  there  was  no  infirmity  attaching 
to  the  contract  by  reason  of  McDonald  having  been  a  director. 

John  Marshall  Smedes^  for  appellant.  « 

Peck,  Shaffer  A  Peck,  for  appellee. 


(First  Circuit— Hamilton  Co.,0.,Cir*t  Court— Jan.  Term,  1897.) 

Before  Cox,  Smith  and  Swing,  JJ. 
GREENLEE  v.  SLOAN'  S  ASSIGNEE. 


A  traveling  salesman  not  an  operative — 
A  traveling  salesman  is  not  an  operative  witliin    the   meaning 
of  sec.  6363,  R.  S. 
See  8.  c,  37  W.  L.  B.,  181. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

PER  CURIAM. 

In  this  case  Gr€enlee  presented  a  claim  for  services  as  a 
traveling  salesman,  and  claimed  that  his  claim  was  one  en- 
titled to  preference  under  the  law  providing  for  the  preference 
of  the  claims  of  operatives.  This  was  denied  by  the  assignee, 
and  the  preference  was  refused.  Hence  the  suit.  The  circuit 
court  holds  that  when  the  first  law  providing  for  the  preference 
of  the  claims  of  operatives  wa6  enacted,  it  contained  the  worda 
**by  &n  operali'^e''  after  the  words  '* services  performed.^' 
When  the  law  was  amended  it  was  provided  that  any  person 
performing  services  for  an  assignor  should  be  preferred.  Still 
later,  when  the  law  was  changed  so  as  to  be  a£  it  cow  stands, 
the  words  *'an  operative'^  were  again  put  into  the  law.  The 
court  therefore  says  that  there  must  have  been  a  meaning  in- 
tended to  be  given  to  the  word  " operative,'*  and  the  commcn 
acceptance  of  the  meaning  of  tlie  term  causes  the  court  to  de- 
cide that  a  traveling  salesman  is  not  an  operative  within  the 
meaning  of  the  law.  The  judgment  ot  the  lower  court  was, 
therefore,  reversed. 


(FirBt;Oircuit—Hamilton;Co.,'0.,Clr't  Court— Jan.  Term,  19lX).> 
'Before  Smith,  Swing  and  Giffen,  JJ. 
FLANNAGAN  v.  HOLLOWAY. 

Negligence— Sudderdyjstarting  horse  throwing  party    injured  from 

wagon— 

Starting  a  horse  suddenly  by  calling  on  him  to  ''get  up,'* 
whereby  a  party  is  thrown  from  the  wagon  is,  under  the  cir- 
cumstances of  the  case,  not  such  negligence  as  will  make 
the  driver  liable  for  the  injury. 
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Brror  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

SWING,  J. 

We  think  the  judgment  of  the  court  of  common  pleaa  should 
be  affirmed.  The  evidence  ^n  our  opinion  does  not  tend  to  show 
any  negligence  on  the  part  of  the  defendant,  and  there  was 
nothing  to  go  to  the  jury,  and  thus  conceding  that  Flannagan 
and  young  Holloway  were  not  fellow  servants.  The  only  neg- 
ligence claimed  was  that  young  Holloway  started  the  horse 
while  Flannagan  had  his  face  turned  to  the  rear  of  the  wagon, 
and  the  wagon  starting  suddenly,  plaintifiF  said  he  heard 
Holloway  say^  "get  up  K.ing*\  so  that  he  must  have  been 
aware  of  what  the  horse  was  going  to  do.  It  did  not  appear 
from  the  evidence  that  it  was  negligence  to  start  the  norse 
while  plaintiff's  face  was  to  the  rear,  and  it  did  not  appear 
from  the  evidence  that  after  Flannagan  heard  Holloway  say 
^'get  up  King*',  that  he  could  not  have  guarded  himself  against 
falling  off  if  he  had  desired  to  do  so,  and  that  the  falling  off 
was  the  probable  or  necessary  result  of  starting  the  horse 
while  Flannagan's  face  was  to  the  rear.  The  evidence  fell 
short  of  tending  to  prove  the  claim  of  negligence. 


< First  Circuit— Hamilton  Co.,0.,  CirU Court— Dec.  Term,  1895.) 

Before  Swing,  Smith  and  Cox,  JJ. 
JOHN  J.  FLYNN  v.  ANNIE  J.  FLYNN 

Alimony  pendente  lite  will  not  be  allowed  the  wife  where  it  appears 
that  she  was  herself  entirely  in  the  wrong — 

Heard  on  error  to  an  order  allowing  the  defendant  in  error 
ten  dollars  a  week  alimony. 

SMITH,  J. 

We  are  of  the  opinion  that  the  order  made  by  the  court  of 
common  pleas  allowing  alimony  pendente  lite  to  Mrs.  Flynn, 
was  clearly  and  manifestly  against  the  weight  of  evidence, 
and  should  be  reversed  and  set  aside.  On  the  case  made  on 
the  petitidn  and  the  evidence  offered,  it  seem  to  us  that  she, 
herself,  was  wholly  and  entirely  in  the  wrong,  and  the  husband 
in  the  right,  and  taking  all  the  circumstances  into  account, 
the  kindness  witi\  which  she  was  treated  by  him,  the  amount 
of  money  and  p*'operty  which  she  received  from  him,  and 
which  she  wrongfully  and  improperly  appropriated  to  her  own 
use  when  without  any  just  cause  or  provocation  she  deserted 
him,  that  she  has  no  claim  whatever  against  him  or  his  estate 
for  any  alimony  pendente  lite  or  otherwise. 

L.  H.  Pummill,  for  Plaintiff  in  Error. 

Shay^  Jackson  &  Oogan^  contra. 


(First  Circuit-Hamilton  Co.,  O.,  Cir't  Court— Term, Jan.  1900.) 

Before  Smith,  Swing  and  Giffen,  JJ. 
DOPPLER  et  al.  v.  CLOU  WETTER. 

Will  construed— 
Where  a  will  gives  to  childi-en  real  estate  in  equal  shares   sub- 
ject to  widow's  dower,  each  takes  the  fee,  and    in   case    of 
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death  of  one,  leaving  no  children,  the  hatband  takes  her 
share  for  life,  remainder  to  her  brother  and  sister,  sabjeot 
to  testator^s  widow's  life  estate,  she  still  surviving. 

Error  to  the  Court  of  Common  Pllas  of  Hamilton  county. 

SWING,  J. 

We  think  the  judgment  of  the  court  of  common  pleas  should 
be  affirmed.  By  item  three  of  the  will  of  Andre wDoppler  each 
of  his  children  became  vested  with  the  fee  of  the  one-fourth  of 
his  estate^subjeot  of  course  to  the  life  estate  of  his  widow, 
and  subject  to  be  divested  in  the  event  that  either  died  before 
the  widow  leaving  issue  surviving;  but  this  event  did  not 
happen,  and  therefore  each  child  became  vested  on  the  death 
of  Andrew  Doppler,  with  the  fee  of  one-fourth  of  his  real  sstate 
subject  to  thA  widow's  life  estate. 

Uddu  the  death  of  the  child  Caroline  her  estate  descended  to 
her  neirs.    Who  are  they  under  the  statute? 

In  this  case,  being  ancestral  property  and  leaving  no  issue, 
the  life  estate  goes  to  the  husband  and  the  fee  to  her  brother 
and  sisters.  The  fact  that  the  life  estate  of  Doppler's  widow 
still  existed  at  the  time  of  her  daughter's  deatn,  can  make 
no  difference.  Whatever  estate  she  had,  and  it  was  clearly  a 
fee,  passed  under  the  statute,  and  by  the  same  law  that  the 
brother  and  sisters  take  the  fee,  the  surviving  husband  takes 
a  life  estate. 

The  judgment  below  must  therefore  in  our  judgment  be 
affirmed. 


(First  Circuit— Hamilton  Co.,  O.,  Clr't  Court— Nov. Term,  1897. > 

Before  Cox,  Smith  and  Swing,  JJ. 

ANONYMOUS— IN  RE  NOTICE  OF  INTENTION   TO   AP- 
PEAL. 

Notice  of  intention  to  appeal — 
(1).     Notice  of  intention  to  appeal  must  be  entered   on   record 
within  three  days  from  judgment.     An  entry  on  the  judge's 
docket  on  verbal  notice  is  not  sufficient. 
(2).     Omission  to  enter  notice  of  intention  to  appeal  on  record 
can  not  be  cured  by  nunc   pro    tunc   ent^'y    at   subsequent 
term. 
See  8.  c,  88  W.  L.  B.,  221. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

PER  CURIAM. 

In  Moore  v.  Brown,  10  Ohio  197,  it  was  held  that  the  omis- 
sion to  enter  notice  at  the  term  at  which  the  judgment  was 
entered  could  not  be  cured  by  a  nunc  pro  tunc  order  of  a  sub- 
sequent term.  This  case  has  not  been  overruled,  and  is  deci- 
sive of  the  question  here  presented.  The  statute  then  required 
the  notice  to  be  entered  at  the  term,  Swan,  1841,  page  682,  sec- 
tion 124.  The  statute,  section  5227,  Revised  Statutes,  now  re- 
quires the  notice  to  be  entered  within  three  days. and  so  far  as 
this  queBti«)n  is  concerned,  that  is  the  only  difference,  so  that 
Moore  v.  Brown,  suprc,  controls.  The  judge's  docket  is  not  a 
record.     A  verbal  notice  is  not   sufficient,    nor   is   the   matter 
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within  the  control  of  the  court.  Tiie  party^muBt  enter  notice 
on  the  record.  Notice  to  the  Judge  or  court  is  not  a  compliance 
with  the  statute,  and  the  court  cannot  cure  the  omission  [by  a 
nunc  pro  tunc  entry  of  the  notice. 


(First  Oircuit— Hamilton  Co.,  O.,  Cir't  Court— Jan.  Term,  1899.) 

Before  Smith,  Swing  and  GifFen, 
HENRY  HESS'  ESTATE,  IN  RE. 

"Legal  representatives'' \  as  used  in  will,  meaning  issue- 
Bee  s.  c,  42  W.  L.  B.,  27. 


Error  to  the  Court  of  Common  Pleas  of  Hamilton  countv. 

The  will  devised  some  $800,000  among  nephews  and  nieces 
and  two  sisters,  with  the  provision  that  if  any  of  the  benefi- 
ciaries should  die  before  the  will  took  effect,  his  or  her  share 
should  revert  to  his  or  her  legal  representatives.  Mrs.  Heid- 
ingsfeld  died  three  years  before  the  death  of  Henry  Hess;  she 
left  a  baby  which  survived  her  one  week.  The  contention  was 
as  to  whether  Joseph  Heidingsfeld  is  the  legal  representative 
of  his  deceased  wife. 

PER  CURIAM. 

The  words  ''legal  representatives''  as  used  in  the  will,  mean 
issue  or  lineal  descendants. 

SMITH,  J.,  dissenting. 


(SeventhCircuit— Columbiana  Co.,Cir't  Court,  Sept.  Term,  1899.) 

Before  Burrows  and  Frazier,  JJ. 

ANONYMOUS. 
In  the  matter    of   Assessment    Bonds  of  the  City  of   Salem. 

Assessment  bonds^- Interest  thereon  making  assessment  more   than 
25  per  cent  of  value  of  property— 
See  s.  c,  41  B.,  101. 

Appeal  from  the  Court  of  Common  Pleas  of  Columbiana 
county. 

Within  a  few  years  the  city  has  paved  eight  miles  of  street, 
issuing  bonds  bearing  interest  payable  in  yearly  installments, 
the  interest  being  included  in  the  installments.  A  property 
owner  on  Garfield  avenue  declined  to  pay  the  interest  on  the 
first  installment,  and  obtained  an  injunction  from  the  common 
pleas  court  restraining  the  city  from  collecting  it.  The  city 
appealed  to  the  circuit  court. 

PER  CURIAM. 

The  decision  of  the  lower  court  is  affirmed  on  the  theory 
tliat  only  twenty-five  pe^  cent,  of  the  taxable  valuation  could 
be  assessed  against  the  property  under  the  statute. 


(Vol.  20.  To  Sif .  47.~&eprint«d  on  aeconnt  of  errors.) 
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(First  Circuit— Hamilton  Go.,  O.,  Oir't  Coart— Jan.  Term, ISOa) 

Before  Smith,  Swing  and  Giffen,  JJ. 
IN  BE  ESTATE  OF  JOHN  P.  SKELTON,  deeeaeed. 

Child  nursing  parent^ Presumption  of  compenscUion^ 
While  it  is  not  to  be  presamed  tbateervioesof  a  child  in  taking 
care  of  and  nursing  a  parent  are  to  be  compensated  unless 
an  understanding  to  that  effect  exists,  yei  compensation 
will  be  allowed  for  such  services  in  the  absence  of  an  ex- 
press understanding  to  that  effect  where  the  circumstances 
are  such  that  the  child  was  justified  in  assuming  that  she 
would  be  compensated  for  such  services. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

SWING,  J. 

We  are  of  the  opinion  that  the  judgment  of  the  court  of  com-* 
mon  pleas  in  this  cause  should  be  affirmed. 
^The  evidence  was  clear  and  certain  as  to  the  character  of 
the  services  incurred  by  Mrs.  Martin  to  her  father  Mr.  Skelton, 
and  the  value  of  the  services  was  also  shown  with  equal  clear- 
ness, and  the  judgment  was  not  excessive  if  the  relation  of 
debtor  and  creditor  existed.  Tiiere  is  however  room  to  doubt 
whether  the  services  were  rendered  with  the  understanding 
between  the  parties  that  Mrs.  Martin  was  to  be  paid  for  the 
same;  but  we  are  of  the  opinion  that  the  court  was  Justified  in 
finding  that  in  rendering  the  services  Mrs.  Martin  was  author- 
ized to  believe  that  she  would  receive  compensation  for  her 
services,  and  that  Mr.  Skelton  understood  that  they  were  so 
rendered,  and  that  he  received  them  expecting  to  pay  for  the 
same.  The  circumstances  and  relations  of  the  parties,  together 
with  the  declarations  of  Mr.  Skelton,  would  seem  to  authorize 
such  a  conclusion.  It  is  shown  that  they  were  not  living  to- 
gether as  parent  and  child,  for  it  is  fair  to  conclude  that  Mr. 
Skelton  lived  with  his  daughter  in  her  home,  and  that  he  paid 
for  his  board  by  paying  $16  per  month  for  the  rent  of  the  house. 
It  is  also  fairly  shown  that  Mrs.  Martin  had  no  property,  but 
depended  largely  upon  her  own  work  to  support  herself  and 
her  family  of  four  children.  Mr.  Skelton  had  property,  and 
was  able  to  pay  for  the  services  of  this  kind,  whicn  he  so  badly 
needed.  He  re(]|uired  all  of  Mrs.  Martinis  services.  He  com- 
pelled her  to  quit  working  for  others  where  she  was  raising 
money  required  to  support  her  children  in  order  to  take  care 
of  him,  and  he  could  nardly  expect  her  to  do  this  without  re- 
ceiving compensation,  especially  when  he  was  able  to  pay  her 
and  she  needed  the  compensation  to  discharge  an  obligation 
which  was  more  obligatory  on  her  than  his  care,  viz.  the  sup- 
port of  her  children.  Nor  do  we  see  how  she  could  perform 
this  work  without  expecting,  under  these  circumstances,  to  re- 
ceive pay  for  the  same.  The  circumstances  and  the  relations 
of  parties  are  always  to  be  looked  to  by  the  court  to  ascertain 
the  true  relation  of  the  parties,  and  in  this  particular  case,  we 
think,  it  goes  a  long  way«>  towards  showing  that  Mrs.  Martin 
was  to  be  paid  for  her  services.  But  in  addition  to  the  court 
being  In  possession  of  these  facts,  there  was  direct  evidence 
to  the  effect  that  Mr.  Skelton  told  others  that  Mrs.  Martin 
would  be  well  paid  for  the  services  rendered  to  him,  and   that 


ERRORS. 


^  Page  209:  Id  France  v.  McEenzie,  the  counsel  were 
Seney  &  Sayler  and  John  W.  Snyder^  for  France;  JohnK. 
Rohn  and  Cameron  &  Cameron  for  McEenzie. 


Page  281:  In  Bacon  v.  Noble,  the  counsel  were  Seney 
<&  Sayler  and  John  K.  Rohn^  for  Bacon;  Brewer  &  Brewer^ 
for  Noble. 

Page  886:     In  Buserv.  Burkhardt  it  is  stated  tbat  at  the 

January  Term,  19U0,  of  the  Hamilton  county  circuit  court, 

8mith,     Swing   and    Cox,    JJ.,    were   on  the    bench.     It 
fibould  have  been  Smith,  Swing  and  Giffen,  JJ. 


VOL.  20,  o.  c.  c,  B* 
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within  the  oontroi  of  tbe  ooart.  The  party  must  enter  notice 
on  the  reoord.  Notioe  to  the  judge  or  court  is  not  a  compliance 
with  the  statute,  and  the  court  cannot  cure  the  omission  by  a 
nunc  pro  tunc  entry  of  the  notice. 


(First  Circuit— Hamilton  Co.,  O.,  Cir't  Gourt-^Jan.  Term,  1899.) 

Before  Smith,  Swing  and  Giflen,       

HENRY  HESS'  ESTATE,  IN  RE.         ~ 


** Legal  representatives'' \  as  used  in  will,  meaning  issue- 
s' C.  42  W.   L.  B.,  27. 


Error  to  the  Court  of  Common  Pleas  of  Hamilton  countv. 

The  will  devised  some  $300,000  among  nephews  and  nieces 
and  two  sisters,  with  the  nrovision  that  if  any  of  the  benefi- 
ciaries should  die  before  the  will  took  effect,  his  or  her  share 
should  revert  to  his  or  her  legal  representatives.  Mrs.  Heid- 
ingsfeld  died  three  years  before  the  death  of  Henry  Hess;  she 
left  a  baby  which  survived  her  one  week.  The  contention  was 
as  to  whether  Joseph  Heidingsfeld  is  the  legal  representative 
of  his  deceased  wife. 

PER  CURIAM. 

The  words  'Megal  representatives'*  as  used  in  the  will,  mean 
issue  or  lineal  descendants. 

SMITH,  J.,  dissenting. 


(Seventh  Circuit— Columbiana  Co.,  Cir't  Court, Sept.Term,  1899.) 

Before  Burrows  and  Frazier,  JJ. 

ANONYMOUS. 
In  the  matter    of  assessment  of  Bonds  of  the  City  of  Salem. 

Assessment  bonds— Interest  thereon  making  assessment  more   than 
25  per  cent  of  value  of  property — 
See  s.  c,  41  B.,  101. 

Appeal  from  the  Court  of  Common  Pleas  of  Columbiana 
county. 

Within  a  few  years  the  city  has  paved  eight  miles  of  street, 
issuing  bonds  bearing  interest  payable  in  yearly  installments, 
the  interest  being  included  in  the  installments.  A  property 
owner  on  Garfield  avenue  declined  to  pay  the  interest  on  the 
first  installment,  and  obtained  an  injunction  from  the  common 
pleas  court  restraining  the  city  from  collecting  it.  The  city 
appealed  to  the  circuit  court. 

PER  CURIAM. 

The  decision  of  the  lower  court  is  afiirmed  on  the  theory 
that  only  twenty-five  per  cent,  of  the  taxable  valuation  could 
be  assessed  against  the  property  under  the  statute. 
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(First  Circuit— Hamilton  Go.,  O.,  Cir't  Court— Jan. Term,  1900. ) 

Before  Smith,  Swing  and  Giffen,  JJ. 
IN  RE  ESTATK  OF  JOHN  P.  SKEfiTON,  deoeased. 

Child  nursing  parent-- Presumption  of  compensation— 
While  it  ia  not  to  be  presumed  that  servioesof  a  child  in  taking 
care  of  and  nursing  a  parent  are  to  be  compensated  unless 
an  understanding  to  that  effect  exists,  yet  compensation 
will  be  allowed  for  such  services  in  the  absence  of  an  ex- 
press understanding  to  that  effect  where  the  circumstances 
are  such  that  the  child  was  justified  in  assuming  that  she 
would  be  compensated  for  such  services. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

8WING,  J. 

We  are  of  the  opinion  that  the  judgment  of  the  court  of  com- 
tnon  pleas  in  this  cause  should  be  afftrmed. 

The  evidence  was  clear  and  certain  as  to  the  character  of 
the  services  inoured  by  Mrs.  Martin  to  her  father  Mr.  Skelton. 
and  the  value  of  the  services  was  also  shown  with  equal  clear- 
ness, and  the  judgment  was  not  excessive  if  the  relation  of 
debtor  and  creditor  existed.  There  is  however  room  to  doubt 
whether  the  services  were  rendered  with  the  understanding 
between  the  parties  that  Mrs.  Martin  was  to  be  paid  for  the 
same;  but  we  are  of  the  opinion  that  the  court  was  justified  in 
finding  that  in  rendering  the  services  Mrs.  Martin  was  author- 
ized to  believe  that  she  would  receive  compensation  for  her 
services,  and  that  Mr.  Skelton  understood  that  they  were  so 
rendered,  and  that  he  received  them  expecting  to  pay  for  tbe 
same.  The  cirumstances  and  relations  of  the  parties  together 
with  the  declarations  of  Mr.  Skelton  would  seem  to  authorize 
iuch  a  conclusion.  It  is  shown  that  they  were  not  living  to- 
gether as  parent  and  child,  for  it  is  fai**  to  conclude  that  Mr. 
Skelton  lived  with  his  daughter  in  her  home,  and  that  he  paid 
for  his  board  by  paying  $16  per  month  for  the  rent  of  the  house. 
It  is  also  fairly  shown  that  Mrs.  Martin  had  no  property,  but 
depended  largely  upon  her  own  work'  to  support  herself  and 
her  family  of  four  children.  Mr.  Skelton  had  property,  and 
was  able  to  pay  for  the  services  of  this  kind,  which  he  so  badly 
needed.  He  reqjuired  all  of  Mrs.  Martinis  services.  He  com- 
pelled ter  to  quit  working  for  others  where  she  was  raising 
money  required  to  support  her  children  in  order  to  take  oare 
uf  him,  and  he  could  hardly  expnct  her  to  do  this  without  re- 
ceiving compensation,  especially  when  he  was  able  to  paj'  her 
and  she  needed  the  compensation  to  discharge  an  obligation 
which  was  more  obligatory  on  her  than  his  care,  viz.  the  sup- 
port of  her  children.  Nor  do  we  see  how  she  could  perform 
this  work  without  expecting,  under  these  circumstances,  to  re- 
ceive pay  for  the  same.  The  circumstances  and  the  relations 
of  parties  are  always  to  he  looked  to  by  the  court  to  ascertain 
tbe  true  relation  of  the  parties,  and  in  this  particular  case,  we 
think,  it  goes  a  long  way«  towards  showing  that  Mrs.  Martin 
was  to  be  paid  for  her  services.  But  in  addition  to  the  court 
being  in  possession  of  these  facts,  there  was  direct  evidence 
to  the  effect  that  Mr.  Skelton  told  others  that  Mrs.  Martin 
would  be  well  paid  for  the  services  rendered  to  him,  and    that 
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tbey  w«re  of  great  value,  and   under  the  circumstances,    we 
think,  these   declarations  indicated    that   he,  Skeiton,  under- 
stood the  relation  of  debtor  and  creditor  to  exist,  and  that  the 
serTices  rendered  by  Mrs.  Martin  were  not  to  be  gratuitous. 
The  Judgment  will  be  affirmed. 


< First  Circuit— Hamilton  Co.,  O.,  Cir't  Court— Jan.  Term,  189fl.) 

Before  King,  Haynes  and  Parker,  JJ. 
[of  the  Sixth  Circuit,  sitting  in  the  First  Circuit.] 

GILBERT  V.  GILBERT. 

File-mark  on  Bill  of  Exception  failing  to  state  court  where  filed. 
See  42  W.  L.  B.,  153. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

PER  CUKIAM. 

The  die  mark  on  the  bill  of  exceptions  in  the  case  showed 
the  bill  was  filed  within  fifteen  days  from  the  overruling  of 
the  motion  for  a  new  trial  in  the  common  pleas,  but  did  not 
show  in  what  court  it  was  filed.  In  the  absence  of  other  evi- 
dence the  court  is  not  warranted  in  finding  that  the  bill  was 
not  filed  in  the  common  pleas  court.  Motion  of  defendant 
to  strike  bill  of  exceptions  from  the  files  overruled. 

Staing,  Gushing  A  Morse^  for  Plain tifiF  in  Error. 

«/.  C  Harper  and  A,  O,  Allen,  contra. 


(First  Circuit— Hamilton  Co.,0.,Cir't  Court— Dec.  Term,  1892.) 

Before  Smith,  Swing  and  Cox,  JJ. 
ROSENSTIEL  v.  JONES  BROS.  ELECTRIC  CO. 

Injunction  for  restraining  breach  of  contract  not  to  be  granted 
where  there  is  a  remedy  at  law  for  damages— 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton  county. 

SMITH,  J. 

This  suit  was  brought  in  the  common  pleas  where  a  tempo- 
rary injunction  was  granted. 

The  temporaij  Injunction  was  on  motion  of  defendant,  the 
Jones  Co.,  set  aside  by  Judge  Evans.  Rosenstiel  appealed  and 
the  circuit  court  sustained  Judge  Evans  in  the  following  opin- 
ion: 

'*  While  we  are  of  the  opinion  on  the  allegations  of  the  peti- 
tion, and  of  the  amended  petition  which  we  receive  as  an 
affidavit,  that  the  contract  between  rhe  parties  was  not  for  one 
year  only,  but  then  in  compliance  with  its  terms,  that  he  was 
entitled  to  be  supplied  with  the  motive  power  for  the  full  term 
of  three  years,  yet  we  think  that  the  decision  of  the  case  of 
Steinau  v.  The  Gas  Co.,  48  Ohio  St.,  824,  requires  us  to  hold 
that  the  petition  and  evidence  do  not  show  that  the  plaintiff 
may  not  nave  full  and  adequate  relief  in  damages  by  a  suit  at 
law,  in  case  the  contract  is  broken  by  the  defendant,  and 
therefore  that  no  case  is  made  entitling  the  plaintiff  to  an    in- 
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iunotion  as  prayed  for.     It  is  therefore  refused   and   the   stay 
leretofore  allowed  in  this  court  is  vacated. " 
Granger  A  Hunt^  for  Bosenstiel. 
Pogue,  Pottenger  A  Bogue^  for  the  Jones  Co. 


(First  Oiroultf-Hamilton  Co.,  O.,  Oiro't  Court— Jan. Term,  1899.)' 

Before  Hale,  Marvin  and  Caldwell,  JJ. 
[of  the  Eighth  Circuit,  sittiuK  in  the  First  Circuit.] 

SMITH  V.  MORRIS. 

Frivolous  answer—Power  of  court  to  strike  from  Jiles^ 
See  s.  c,  41  W.  L.  B.,  41. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 
PER  CURIAM. 

The  power  to  strike  a  frivolous  answer  from  the   files  is    in- 
herent in  the  court. 


(Second  Circuit— Franklin  Co.,0.,Clr't  Court— Jan. Term,  1897.) 
.  Before  Summers,  Wilson  and  Shearer,  JJ. 
BURGUNDER  BROS.  v.  WEIL  A  GU(JQENHEIM. 


Itinerant  vendor^  a  act — 
The  $500,  deposited  with  the  secretary  of  state  under  the  iti- 
nerant vendors*  act,  sec.  4402-1,  R.  S.,  is  for  the  purpose 
of  securing  the  purchasers  of  goods  from  being  defrauded. 
The  deposit  is  required  to  make  it  possible  for  customers 
of  these  places  to  recover  if  they  got  swindled  on  the  goods. 
See  s.  c,  37  W.  L.  B.,  364  42  B.,  74  (60  O.  S.,  234.) 

Error  to  the  Court  of  Common  Pleas  of  Franklin  county. 

The  law  in  question  requires  intinerant  vendors  who  come 
into  the  state  with  bankrupt  goods,  etc.,  to  deposit  with  the 
secretary  of  state  $600  as  a  guarantee  of  good  faith.  Weil  A 
Guggenhoim,a  foreign  firm. came  to  Columbus  and  did  business 
there  for  a  short  time.  They  failed.  Burgunder  Bros.,  of 
Columbus,  who  were  creditors*  attached  ttie  $600  in  the  hands 
of  the  secretary  of  state,  but  they  discovered  that  Weil  &  Gug- 
genheim had  assigned  that  money  to  a  Cincinnati  firm.  The 
contest  was  between  the  Columbus  and  Cincinnati  creditors- 
mentioned.  The  common  pleas  of  Franklin  county  decided 
that  the  money  beloDged  to  Burgunder  Bros.,  under  the  attach- 
ment. 

PER  CURIAM. 

This  judgment  is  reversed.  The  $600,  deposited  with  the 
secretary  of  state  under  the  statute,  is  for  the  purpose  of  secur- 
ing the  purchasers  of  goods  from  being  defrauded.  The  de- 
posit is  required  to  make  it  possible  for  customers  of  these 
places  to  recover  if  they  get  swindled  on  the  goods. 
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(First  Circuit-Hamilton  Co.^O.,  Girc't  Court— Jan. Term,  1899.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 

[of  the  Eighth  Circuit,  sitting  in  the  First  Circuit.] 

PLAUT  V.  THE  STATE  OF  OHIO. 

Medical  Practice- 

Prescribing  as  a  physician  without  having  certificate  to  prac- 
tice, in  emergency. 
See  s.  c,  41  W.  L.  B.,  41. 

Error  to  the  Court  of  Common  PJeas  of  Hamilton  county. 

PER  CURIAM. 

It  was  contended  at  the  trial  below  that  under  the  showing 
that  it  was  an  emergency  wherein  the  defendant  had  pre- 
scribod,  the  jury  should  be  directed  to  return  a  verdict  of  not 
guilty.  The  trial  judge  refused  to  do  so,  and  the  circuit  court 
sustains  this  action. 


(Fourth  Circuit— Meigs  Co.,  O.,  Cir't   Court— Oct.  Term,  1888.) 

Before   Bradbury,  Cheriington  and  Clark,  JJ. 
CLARA  P.  DABNEY  v.  PAPPBNHEIMER  CO. 

An  attachment  would  lie  against  a  non-resident  on  his  liabil- 
ity under  the  statute  as  a  stockholder  in  an  Ohio  corporation 

See  41  W.  L.  B.,  S29;  Dism.  (no  print,  rec),  22  B., 425;  Motion 
to  reinstate  case  overruled,  23  B.,  160. 

BRADBURY,  J.  " 

This  was  an  action  instituted  in  the  common  pleas  of  Meigs 
county,  Ohio,  by  the  Pappenheimer  Company,  on  Ohio  corpo- 
ration, agaiuHt  the  Pomeroy  Coal  Company,  another  Ohio  cor- 
poration, located  in  Meigs  county,  and  a  number  of  defendants 
who  are  alleged  to  be  stockholders  of  the  Pomeroy  Coal  Com- 
pany, among  them  the  plaintiff  in  error,  Clara  P.  Dabney.  The 
petition  sets  forth  that  plaintiff,  the  Pappenheimer  Hardware 
Company,  recovered  a  judgment  against  the  Pomeroy  Coal 
Company;  that  the  execution  issued  on  such  judgment  was  re- 
turned "nulla  bona  ;^' avers  that  such  coal  company  has  no 
property  subject  to  execution,  and  that  it  then  was  and  ever 
since  has  been  insolvent;  that  there  are  a  number  of  other 
creditors  of  the  said  coal  company  enumerating  them,  whose 
claims  against  the  said  company  amount  to  about  $250, 000. (X). 
It  then  avers  that  ihe  following  persons  are  the  stockholders 
of  the  said  coal  company,  etc.,  among  them  the  defendant 
Clara  P.  Dabney,  who  is  alleged  to  be  the  holder  of  625  shares 
at  $100  a  share  of  the  said  corporation.  The  petition  then  pro- 
ceeds to  aver  that  by  reason  of  the  premises  all  of  the  stock- 
holders of  the  Pomeroy  Coal  Company,  defendants  in  this 
action,  are  liable  to  the  plaintiff  on  behalf  of  himself  and  the 
other  creditors  of  the  said  coal  company  in  a  sum  equal  to  the 
amount  of  the  said  stock  owned  by  them,  with  interest,  etc. ; 
wherefore  plaintiff  pravs  that  a  master  be  appointed  to  ascer- 
tain who  are  stockholders  of  the  said  corporation,  liable  to  its 
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creditors,  the  amount  of  stock  held  by  each,  the  transfers  of 
stock  made,  and  who,  if  anj,  are  insolvent,  etc.,  and  report  to 
the  court,  and  that  plaintiff  and  all  other  creditors  of  the  coal 
company  recover  a  judgment  against  each  of  said  stockholders 
for  tne  amount  of  his  or  her  respective  liability  thereon  to  the 
said  plaintiff  and  all  the  other  creditors  of  said  coal  company, 
and  for  all  other  relief,  etc. 

Plaintiff,  by  its  attorney,  W.  H.  Lasley,  then  filed  an  at- 
tachment with  garnishment  for  money  belonging  to  the  non- 
resident defendant  Clara  Dabney  in  the  hands  of  one  Brown, 
a  resident  of  Meigs  county. 

Attachment  and  garnishment  was  issued  and  duly  executed, 
whereupon  defepdant  Clara  P.  Dabney  filed  a  motion  to  dia- 
miss  the  attachment  on  the  following  grounds. 

First— Because  the  said  affidavit  is  untrue. 

Second — Because  no  sufficient  affidavit  was  made  and  filed  for 
issuing  the  same. 

Third— Because  the  said  affidavit  is  not  suffioieut  for  the 
same,  for  other  reasons. 

This  motion  wa»  heard  and  overruled,  to  which  defendant  ex- 
cepted. Motion  for  new  trial  was  then  filed  and  overruled,  to 
which  ruling  again  the  defendant  excepted,  and  judgment  was 
rendered  against  defendant.  Dabney,  by  Sibley,  J.,  of  the 
common  pleas,  (now  one  of  the  judges  of  the  circuit  court  of 
tlie  fourth  circuit.) 

The  case  was  taken  to  the  circuit  court  on  error,  the  errors 
assigned  being  CD  that  the  court  erred  in  refusing  to  discharge 
the  attachment,  issued  in  the  court  below,  'and  (2)  that  the 
court  erred  in  refusing  to  discharge  the  attachment.  The  cir- 
cuit court  affirmed  the  judgment  of  the  common  pleas  at  the 
October  term,  1888,  Judge  Bradbury  delivf>ring  the  opinion 
orally,  holding  that  an  attachment  would  lie  against  a  non- 
resident on  liis  liability  under  the  statute  as  a  stockholder  in 
an  Ohio  corporation. 


(First  Circuit— Hamilton  Co.,  O.,  Oirc't  Court—Jan. Term,  1899.) 

Before  Shearer,  Summers  and  Wilson,  JJ. 
[of  the  Second  Circuit,  sitting  in  the  First  Circuit.] 

VAN  CAMP  V.  CHENOT. 

Want  of  Reply —  Trial  of  case  without  olyjection^ Objection  comes 
too  late  in  reviewing  court — 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  countjr. 

PER  CURIAM. 

No  reply  was  filed  to  the  answer,  but  without  objection  the 
case  was  treated  as  though  issue  had  been  joined.  The  review- 
ing court  holds  that  objection  cannot  now  be  heard  for  the 
first  time  in  that  behalf,  and  this  independently  of  the  ques- 
tion whether  a  reply  was  necessarv.  Lovell  v.  Wentworth,  39 
Ohio  St.,  614. 

Judgment  affirmed. 

E.  B,  Molonyy  for  Plaintiff  in  Error. 

\V,  J.  Davidson^  contra. 
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(First  Circuit^Hamilton  Co.,  C  Clrc't  Court— Jan. Term,  1899.) 

Before  King;,  Haynes  and  Parker,  JJ. 
[of  tlie  Sixtli  Circuit,  sitting  in  the  F^rst  Circuit.] 

O'KEKFE  V.  MAHONEY. 

Preferetice^Taking  note  and  mortgage  for  money  owing  —  Right 
to  recover  on  note  not  affected  by  fact  of  knowledge  that  it  will  work 
preference  as  to  other  creditors  — 

Error  to  the  Court  of  Common  Pleas  of  Haniilton  county. 

HAYNES,  J. 

In  this  case  the  judgment  of  the  court  of  common  pleas   will 
be  affirmed. 

Conceding  that  there  was  a  good  consideration  for  which  the 
note  was  given,  we  are  unable  to  see  any  error  in  the  charge  of 
the  court.  The  real  issue  in  the  case  was  whether  the  note  was 
given  for  a  good  consideration,  to-wit,  for  moneys  owing  from 
the  maker  of  the  note  to  her;  and  we  think  that*^  her  right  to 
recover  on  the  note  cannot  be  affected,  even  if  she  knew  the 
effect  of  taking  the  note  and  the  mortgage  to  secure  the  same 
would  be  to  take  property  that  would  have  gone  to  other  cred- 
itors if  she  had  not  secured  or  enforced  iier  claim. 
;;  C.  B,  Matthews,  for  Plaintiff  in  Error. 

C  W,  Baker ^  contra. 


(First  Circuit— Hamilton  Co..O.,Circ't  Court—Jan. Term,  1699.) 

Before  Smith,  Swing  and  Giffen,  JJ. 
"  SCHUCH  et  al.  v.  GROH. 

Judgment  against  two  parties  on  joint  claim,  when  one  only 
before  court,  erroneous — 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

SMITH,  J. 

A  judgment  rendered  against  two  persons  on  a  joint  claim 
when  only  one  of  the  persons  wa4  before  the  court,  is  erron- 
eous as  to  the  one  served  and  void  as  to  the  on^  not  served, 
and  on  a  petition  in  error,  filed  by  both,  the  judgment  as  to 
both  must  te  set  aside. 

Oiloin  &  Bluer  and  Joseph  B.  Kelley,  for  Plaintiffs  in  Error. 

*/.  T.  De  Mar,  centra. 


(First  Circuit— Hamilton  Co.,  O.,0ir't  Court— Jan.  Term,  1899.) 

Before  Haynes,  King  and  Parker,  JJ. 
[Of  the  Sixth  Circuit,  sitting  in  the  First  Circuit] 

MILO  G.    DODDS,  Administrator,    v.    MT.  ADAMS  &  EDEN 

PARK  RAILWAY  CO. 

Change  of  venue  under  sec.  503iif,  R*  8.— 
In  an  application  for  a  change  of  venue  where  corporation  hav- 
ing fifty  stockholders  in  county  is  party,  under  sec.  5088  R. 
S.,  the  only  issuable  facts  are:  first,  whether  the  party  is  a 
corporation;  second,  whether  the  corporation  has  more  than 
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fifty  sfcookboldars,  and  whether  it  keeps  its  principal  officer 
or  transaots  Its  priDoipal  buslDess  in  the  county  in  which 
the  action  is  pending;  third,  the  credibility  and  residence 
of  the  several  i^rsons  signing  the  sustaining  affidavits. 
See  s.  c.,41  B.,  209;  Af.  in  Sneli  v.  St.  B.  B.  Co., 42  W.  L.  B., 
*42  (60  O.  S. ,  256. ) 

Error  to  the  Court  of  Comtuou  Pleas  of  Hamilton  county. 

HAYNES,  J. 

Under  section  5033,  Revised  Statutis,  relating  to  a  ehange  of 
venue  in  a  suit  against  a  corporation,  the  only  issuable  facts 
to  be  heard  by  the  court  of  common  pleas  are:  first,  whether 
the  party  is  a  corporation;  second,  whether  the  corporation  has 
more  than  fifty  stockholders, and  whether  it  keeps  its  principal 
office  or  transacts  its  principal  business  in  the  county  m  wLiofa 
the  action  is  pending;  third,  the  credibility  and  residence  of 
the  several  persons  signing  the  sustaining  affidavits. 

The  plaintiff  in  this  action,  having  filed  in  the  court  of  com- 
mon pleas  the  necessaiy  affidavits  for  the  removal  of  the  case 
in  that  court  under  said  section,  which  affidavits  complied  in 
form  and  substance  with  the  said  section,  and  no  testimony 
having  been  offered  by  the  corporation  tending  to  disprove  the 
fitatements  in  said  affidavits,  it  was  error  for  the  court  of  com- 
mon pleas  to  overrule  said  motion  for  removal.  We  find  no 
other  error  in  the  record;  but  for  above  error  the  judgment  of 
the  court  of  common  pleas  is  reversed  and  the  verdict  of  the 
Jury  set  aside,  and  the  cause  remanded  to  the  court  of  common 
pleas  for  further  proceedings  according  to  law. 

This  is  not  intended  to  confiict  with  or  overrule  the  holding; 
of  the  first  circuit  found  in  State  ex  rel.  v.  Wilson,  12  C.  C. 
686. 

Peck,  Shaffer  &  Peek  ,hnd  Milo  Q.  Dodds,  for  Plaintiff  in 
Error. 

ForakeVy  Outcalt,  Granger  &  Prior,  contra. 


(Third  Circuit— Logan  Co.,  O.,  Circuit  Court— Feb.  Term,1899. ) 

.Before    Price,  Norris  and  Day,  JJ. 
C.,C.,0.  A  8T.L.  RY.  CO. v. THE  VILLAGE  OF  DE  GRAFF. 

Lighting  Railroad  TracA;— -Notice  of  passing  of  ordinance  requir- 
ing a  railroad  company  to  light  its  crossings  must  be  made 
to  owner  of  the  railroad;  notice  to  company^s  agent  not^ef- 
fectual. 
See  s.  c,  41  W.  L.  B.,  137. 

Error  to  the  Court  of  Common  Pleas  of  Lofl:an  county. 

The  city  sued  the  corporation  to  recover  money  for  f^lactric 
lights  erected  at  the  railroad  crossings.  The  common  pleas 
court  gave  the  city  of  De  Graff  Judgment,  and  the  case  was 
carried  up. 

PER  CURIAM. 

The  notification  of  the  passing  of  an  ordinance  requiring  lig^htB 
to  be  erected  at  railroad  crossings  must  be  made  to  an  owuer 
of  the  company  in  question,  aod  not  to  an  agent,  as  was  the 
case,  and  this  must  be  done  twenty  days  before  the  penalty  is 
demanded.  A  notice  served  upon  a  company^s  agent  is  in- 
effectual.   Judgment  reversed. 
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<FirBt  Circuit— Hamilton  Co.,0.,  Clrc't  Court— Jan. Term,  1899.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 
[of  the  Eif^hth  Circuit,  sitting  in  the  First  Circuit.] 

THE  BOSTON  RUBBER  HOSE  COMPANY    v.    HAGERTY, 

Auditor. 

Mandamus— Suijeet  to  statute   of   limitations—Plea  of  mistake 
not  available  where  eight  years  delay  in  bringing  aiitY— 
See  B.  0.,  4]  W.  L.  B.,  41. 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton  county. 

CALDWELL,  J. 

A  mandamus  proceeding  is  a  civil  action,  against  which  the 
bar  of  the  statute  of  limitations  maj  be  interposed.  The  plea 
of  "mistake'^  can  not  be  entertained  where  a  suit  for  recovery 
cinder  the  alleged  mistake  is  delayed  for  eight  years. 


{First  Circuit— Hamilton  Co.,  0.,Circ't  Court— Jan. Term,  1899.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 
[of  the  Eighth  Circuit,  sitting  in  the  First  Circuit.] 

GEBAUR  V.   VESPER. 


Judgment  of  court  in  trial  of  ease  without  jury  equivalent  to  ver- 
diet  of  jury— 

See  41  W.  L.  B.,  41. 

PER  CURIAM. 

A  Judgment  by  the  court  without  the  intervention  of  a  jury 
is.to  be  treated,  on  review  as  to  weight  of  evidence,  according 
to' the  same  rules  that  apply  to  a  verdict  by  a  jury— that  is,  the 
judgment  cannot  be  reversed  unless  manifestly  against  the 
weight  of  the  evidence. 

<First  Circuit— Hamilton  Co.,  O.,  Cir't  Court— Jan. Term,  1899.) 

Before  Adams,  Douglass  and  Voorhees,  J  J. 
[Of  the  Fifth  Circuit,  sitting  in  the  First  Circuit.] 

DROTT  V.  BATEMAN  &  HARPER. 

Partnership  —  Firmname  —  A  flrmname  showing  the  surname  of 
the  partners  only  is  not  a  fictitious  name  within  meaning  of 
the  act  of  February  18,  1896  (92  O.L.,  25). 
(See  s.  c,  42  B.,  1,  27);  Af.    in  Czatt  v.  Case,  43  W.  L.  B.,»77. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

PER  CURIAM. 

A  firm  name  showing  the  surnames  only  of  the  partners,  Is 
not  a  fictitious  name,  nor  a  designation  not  showing  the  names 
of  the  partners  within  the  meaning  of  the  act  of  Febiuary  18, 
1896,  92  O.  L.,  25,  requiring  every  firm  doing  business  under 
a  fictitious  name  to  file  and  publish  a  certificate  showing 
the  full  names  and  residences  of  Its  members. 

S.  T,  Crawford^  for  Plaintiff  in  Error. 

Alfred  (?.  Allen^  for  Defendants. 
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(FirBt  Circuit— Hamilton  Co..  0.,Cir't  Court— No  v.  Term,  18»7.) 

Before  Smith,  Sv^ing  and  Cox,  JJ. 
THE  0.  H.  &  D.  RY.  CO.  v.  DAGNER. 
Railroad — Negligence — Duty  to  clear   access   to   train  at    station 
from  snow— Connect  charge- 
See  8.  c,  89  B.,   19. 

Error  to  the  Court  ot  Common  Pleas  of  Hamilton  county. 

The  defendant  in  error  recovered  a  judgment  below  for  $900, 
for  injuries  resulting  from  a  fall  over  one  of  the  rails  of  the 
company*B  in-bound  track  at  Cumminsville,  which  she  was 
crossing  to  reach  a  train  on  the  out-bound  track.  Snow  had 
fallen  during  the  night,  but  it  had  been  cleared  from  the  sta- 
tion platform,  and  •>ne  or  more  walks  made  across  the  in-bound 
to  the  out-bound  track. 

The  charge  asked  by  the  railway  company  which  was  refused, 
was:  "I  charge  you  that  the  defendant  in  this  action  was  only 
bound  to  exercise  ordinary  care  in  view  of  any  dangers  to  be 
apprehended,  and  that  the  failure  of  the  defendant  to  remove 
snow  from  its  tracks,  is  not  negligence  per  se. '^ 

The  general  charge  of  the  court  on  this  subject,  was:  "If  you 
find  from  the  testimony  that  the  defendant  did  use  the  care  in 
clearing  the  approaches  to  this  train,  that  a  prudent  person 
would  have  exercised  under  the  circumstances,  then  your  ver- 
dict will  be  for  the  defendant.^* 

PER  CURIAM. 

This  special  charge  was  correct,  and  there  was  error  in  re- 
fusing to  give  it,  inasmuch  as  the  general  charge  left  out  of 
view  the  last  part  of  the  special  charge. 

Ramsey,  Maxwell  &  Ramsey,  for  Plaintiff  in  Error. 

Chas.    W.  Baker,  contra. 

(Third  Circuit— Seneca  Co.,  O.,  Circuit  Court, May  Term,  1899.) 

Before  Price,  Norris  and  Day,  JJ. 
SCHEIDLER  et  al.  v.  C,  C,  C.  A  ST.  L.  RY.  CO. 
Railroad  Fare— In  computing  fraction  of  mile  under  sec.  3374  B. 
S.ithe  R. R.  Co.  is  only  permitted  to  charge  the  multiple  of 
five  nearest  reached  by  multiplying  the  rate  by  the  distanoo. 
See  s.  c,  41  B.,  W.  L.  B.,  14.     See  also  Wells   v.  C,  C,  C.  A 
St.  L.  R.R.  Co.,   17  C.  C,  201;  Af.  by  S.  C,  48  W.  L.  B.,  *37  (61 
O.  S. ,  668. ) 

Appeal  from  the  Court  of  Common  Pleas  ((f  Seneca  county. 

PER  CURIAM. 

A  few  months  ago  B.  F.  Scheidler  and  W.  S.  Wells  filed  suits 
against  the  Bis  Four  Railroad  in  common  pleas  court,  for  over- 
charging them  in  going  from  Tiffin  to  Berwick  and  from  Tiffin 
to  Carey.  For  the  former  village,  which  is  8.62  miles,  the 
company  charged  30  ceuts  for  the  distance.  The  distance  io 
Carey  is  15.6  miles,  and  for  this  the  charge  is  50  cents.  The 
rate  charged  is  beyond  the  three-cent  mileage  allowed  by  law, 
and  the  common  pleas  court  held  that  the  railroad  eompaniea 
had  the  right  to  a  multiple  of  five  above  the  rate  of  the  real 
distance. 

PER  CURIAM. 

Railroad  companies  have  no  right  to  charge  that  amount 
above  the  actual  rate;  the  fare  should  always  be  made  that 
multiple  of  five  nearest  reached  by  multiplying  the  rate  by  the 
distance. 

END  OF   VOLUME   20,    OHIO  CIRCUIT  COURT  BBPORT8. 
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ABUTTING  OWNER. 

1.  Bights  of  abuttiDg  owner  in  street  as  against  telephone 
company— The  owner  of  property  abutting  on  a  public  street, 
haci  as  an  appurtenant  of  his  property,  as  a  part  of  it  and 
belonging  to  it,  rijrhts  in  the  street  of  whioh  he  may  not 
be  deprived  without  his  consent,  except  upon  full  compen* 
satioD  and  by  due  process  of  law.  Mantell  y.  Bucyrus 
Telph.  Co.,  846 

ACCOUNT. 

1.  To  constitute  an  aecount  there  must  be  a  debit  against 
some  person.     Hoffman  v.  Davis,  664 

ACTION. 

1.  An  action  in  the  U.  S.  court  to  constitute  a  bar  to  an 
action  in  the  state  court,  it  must  appear  that  the  action  in 
tlie  U.  S.  court  was  between  the  same  parties,  on  the  same 
subject  matter;  that  the  parties  were  brought  before  the 
court,  and  the  same  issue  adjudicated.    Voorhees  v.Minor, 

54 

2.  The  dismissal  of  an  action  on  motion  of  the  plaintiff 
without  trial  does  not  bring  it  within  sec.  4991,  B.  S.,  per- 
mitting of  the  bringing  of  a  new  action  within  one  year 
from  that  date.     Irwin.  Green  &  Co.  ▼.  Lloyd.  Tr..  ^9 

3.  The  dismissal  of  an  action  without  prejudice  which 
has  been  appealed  to  the  circuit  court,  does  not  leave  the 
judgment  of  the  court  of  common  pleas  existing  and  in  full 
force.     lb. ,  399 

ADMINISTBATOB  &  EXECUTOB. 

1.  The  estate  of  a  deceased  person  is  not  liable  for  the 
torts  of  the  executor.     Detohler  v.  Franlclin,  Ex'r,  56 

2.  It  is  not  sufficient  to  cause  the  notice  of  appeal  by  an 
administrator  to  be  Incorporated  in  the  journal  entry,  but 
the  administrator  most  file  a  written  notice,  the  object  of 
that  provision  of  the  statute  being  to  fix  with  certainty  the 
liability  of  the  administrator  upon  his  bond  in  that  behalf. 
Willis,  Ad'r,  v.  Willis,  664 

8.  Fiduciary  character  must  appear  in  the  petition  entit- 
ling appellant  to  appeal  without  bond.     lb.,  664 

4.  where  credit  is  offered  to  prospective  purchasers  at  i^ 
sale  of  personalty  belonging  to  an  intestate,  the  administra* 
tor  cannot  arbitrarily  and  at  his  pleasure  reject  notes  tend- 
ered to  him  upon  which  are  the  names  of  sureties  who  hava 
all  the  qualifications  required  by  the  statutes;  but  if  hii 
decision    as  to  the  qualifications  of  the  sureties  is  made  it\ 

[aovrmtmrnT,  1900,  bt  qabl  ••  ijbv.] 
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good  faith  and  with  due  caution,  it  should  stand.    Hamil- 
ton V.  Bonhani,  252 

5.  In  a  suit  by  the  purchaser  for  the  possession  of  prop- 
erty thus  «)ff3red  for  sale,  it  is  error  for  the  trial  court  to 
refuse  to  permit  the  offering  of  testimony  tending  to  show 
that  the  sureties  had  all  the  qualifications  required  by  the 
statute.     lb.,  252 

6.  Where  it  is  in  dispute  whether  the  property  was 
actually  struck  off  to  the  intended  purchaser,  that  question 
should  be  given  to  the  jury  for  determination,  and  not  de- 
cided by  the  trial  Judge  in  an  instructed  charge  for  the 
administrator.     lb.,  252 

7.  A  mortgagee  maj^  institute  a  foreclosure  suit  against 
a  deceased  mortgagor  in  the  court  of  common  pleas,  mak- 
ing the  heir,  administrator  or  executor  and  lienholders 
parties,  and  is  not  obliged  to  work  out  bis  rights  in  the 
probate  court  through  the  administrator  or  executor.  Cit- 
izens' Sav.  Bank  v.  Ide,  665 

8.  Under  sec.  6408,  R.  S.,  an  administrator  who  has  glTea 
bond  within  the  state, for  the  faithful  discharge  of  his  duties, 
is  not  required  to  give  bond  for  appeal  in  a  cause  or  matter 
in  which  he  has  no  interest  and  appeals,  in  good  faith  for 
the  proper  administration  of  the  trust.  Hanoe,  Guard.,  v. 
Chappell,  Ad'r,  214 

9.  The  children  of  a  decc^ased  widow,  who  are  under  the 
age  of  fifceen  years  at  the  time  of  her  death,  are  not  entitled 
to  have  set  off  and  allowed  to  them,  under  title  2,  chapter  2« 
R.  S.,  the  property  exempted  from  administration  in  sec- 
tion 6038;  and  an  allowance  for  their  support  for  twelve 
months  from  her  decease.     lb..  214 

10.  A  judgment  setting  aside  the  will  leaves  the  parties 
in  the  situation  which  they  would  have  occupied  had  the 
testator  died  intestate;  but  it  does  not  vacate  or  annul  the 
order  of  appointment  by  the  probate  court  of  an  adminis- 
trator of  the  estate.     Sanker  v.  Mattison,  229 

tl.  A  demand  existing  in  the  lifetime  of  the  testator 
against  one  who  becomes  the  executor  of  his  last  will,  if 
undischarged,  is  transmutpd  into  money  in  the  hands  of 
such  executor  by  force  of  sec.  6069,  R.  S.  And  no  act  of 
the  executor,  or  of  the  debtor  can  turn  it  again  into  the 
character  of  a  mere  demand  or  obligation.  Cheney  v. 
Powell.  398 

12.  Being  transmuted  into  money  in  the  executor's  hands, 
it  can  not  be  classed  as  an  uncollectible  or  desperate  claim, 
by  reason  of  the  insolvency  of  the  executor.     Ib.«  398 

r^.  Order  of  probate  court  for  sale  of  such  claim  as  in- 
collectible  unauthorized.     lb..  ^8 

14.  Predicated  upon  the  title  passing  to  the  puroliaser  by 
a  sale  so  made,  no  action  will  lie  against  such  executor  and 
the  sureties  in  his  bond.     lb..  398 

15.  The  probate  court  has  exclusive  jurisdiction  in  pro- 
ceedings to  appoint  administrators  of  the  estates  of  de- 
ceased persons,  and  where  the  jurisdiction  of  the  probate 
court  once  attaches,  that  court  has  full  power  to  hear  and 
determine  all  questions  arising  in  the  case,  and  such  de- 
termination can  not  he  collaterally  attacked.  T.  &  O.  C. 
Ry.  Co.  V.  Beard,  Ad'r,  681 
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ADVERSE  POSSESSION. 

1.  PossessioD  by  the  defendant  is  sufficient  to  be  adverse 
if  it  is  exclusive  and  as  adverse  as  the  nature  of  the  right 
will  admit.  Cincinnati  v.  C.  &  G.  Bridge  Go,  396 

AFTER-BORN  CHILD. 

1.  Where  a  will  contains  a  claose  disinheriting  an  un- 
born child,  such  clause  does  not  constitute  a  provision  for 
the  after-born  child  within  the  meaning  of  sec.  5981,  R.  S. ; 
and  the  intention  of  the  testator,  being  contrary  to  law, 
does  not  control.     Germ.  M.  F.  Ins.  Co.  v.  Lushey,  198 

2.  Sec.  5961  does  not  by  implication  repeal  sec.  59U, 
permitting  a  testator  to  bequeatn  his  property  to  any  per- 
son to  whom  lie  may  desire,  but  places  a  limitation  upon 
the  general  powers  conferred  by  s^c.  5914.    lb.,  198 

ALIMONY. 

1.  Alimony  pendente  lite  will  not  be  allowed  the  wife 
where  it  appears  that  she  was  herself  entirely  in  the  wrong. 
Flyun  V.  Flynn,  701 

APPEAL. 

1.  A  trustee  in  bankruptcy  is  not  relieved  by  sec.  5228, 
R.  S.,  from  (giving  bond  in  appealing  a  case  in  the  state 
courts.    Kuhn,  As.,  v.  Haley,  286 

2.  The  petition  in  error  to  reverse  a  judgment  of  the 
common  pleas  setting  aiide  a  will,  does  rot  bring  the  whole 

f property  and  the  administration  thereof  before  the  appel- 
ate court,  but  only  the  order  adjudging  the  will  to  be  void; 
and  leaves  in  the  probate  court  all  jurisdiction  in  the  cause 
not  inconsistent  with  the  power  to  reverse,  vacate  or  modify 
the  final  order  or  judgment  in  which  error  is  alleged. 
Sanker  v.  Mattison,  229 

3.  Uoder  sec.  6408,  R.  S.,  an  administrator  who  has  given 
bond  within  the  state,  for  the  faithful  discharge  of  his 
duties,  is  not  required  to  give  bond  for  appeal  in  a  cause 
or  matter  in  which  he  has  no  interest  and  appeals  in  good 
faith  for  the  proper  administration  of  the  trust.  Hance, 
Guard.,  v.  Ghappell,  Ad*r,  214 

4.  When  a  cause  is  submitted  to  the  court  of  common 
pleas  upon  an  agreed  statement  of  facts,  requiring  no  action 
of  the  court  but  to  declare  the  law  upon  the  agreed  state- 
ment of  facts,  a  motion  for  a  new  trial  In  that  court  is  not 
necessary  to  authorize  a  review  of  the  judgment  on  error 
in  an  appellate  court.     lb.,  214 

5.  Where,  in  an  action  before  a  J.  P.  against  two  parties, 
not  necessarily  so  connected  that  the  rights  of  one  can  not 
be  determined  without  deciaing  upon  the  rights  of  the 
other,  the  ca?e  is  dismissed  as  to  one  and  judgment  is  ren- 
dered against  the  other  of  such  defendants  who  thereupon 
appeals  to  the  common  pleas,  the  action  of  the  J.  P.  as 
against  sueli  appellant  only  is  broiu^ht  before  the  appellate 
court,  and  the  judgment  of  the  J.  P.  dismissing  the  other 
defendant  is  not  by  such  appeal  vacated.  Mulrooney  v. 
Lederer  &  Son,  382 

6.  Gases  may  arise  in  which  comments  of  the  prosecuting 
attorney  in  his  argument  to  the  jury  are  so  flagrantly  unjust 
and  improper  as  to  require  a  verdict  obtained  by  such 
statements,  to  be  set  aside  on  a  motion  for  a  new  trial  for 
the  reason  that  the  accused  has   been    deprived    of   a    fair 
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trial,  even  if  no  objeotion  web  made  at  tiie  time.    Davis  t. 
State,  480 

7.  If  for  any  reason  the  accused  has  not  been  awarded 
a  fair  and  impartial  trial,  a  verdict  of  guilty  should  be  set 
aside  and  a  new  trial  ordered,  and  failure  of  the  trial  court 
in  this  regard  is  subject  to  review.     Dsvis  v.  State,         480 

8.  Excessive  verdict  and  remittitur— Reasons  of  trial 
court  for  ordering  remittitur  not  matter  for  consideration 
of  appellate  court.     Wabash  By.  Go.  v.  Fox,  Ad^r,  440 

9.  A  receiver  cannot  appeal  to  the  circuit  court  from  a 
judgment  of  the  common  pleas  sustaining  exceptions  to  bis 
final  report.     Schneider  v.  N.  &  G.  £1.  8tr.  Ry.  Co.,        468 

IC.  It  is  not  sufficient  to  cause  the  notice  of  appeal  by 
an  administrator  to  be  inooroorated  in  the  {ournal  entry, 
but  the  administrator  must  nle  a  written  notion,  the  object 
3f  that  provision  of  the  statute  being  to  fix  with  certainty 
the  liability  of  the  administrator  upon  his  bond  in  that  be- 
half.    Willis.  Adr,  v.  Willis,  664 

11.  Fiduciary  character  must  appear  in  the  petition  en- 
titling party  to  appeal  without  bond.     lb.,  664 

12.  Notice  of  intention  to  appeal  must  be  entered  on  rec- 
ord within  three  days  from  judgment.  An  entry  on  the 
judge's  docket  on  verbal  notice  is  not  sufficient.  Anony- 
mous, 702 

18.  Omission  to  enter  notice  of  intention  to  appeal  on 
record  can  not  be  cured  by  nunc  pro  tunc  entry  at  subse- 
quent term.     lb.  70^ 

14.  In  a  proceeding  in  mandamus  to  compel  the  accept- 
ance of  a  surety,  the  qualification  of  the  proposed  surety 
as  to  residence  is  not  shown  by  a  mere  allegation,  without 
proof,  that  he  was  a  resident  of  the  state  at  tbe  time  the 
petition  in  mandamus  was  filed.     State  ex  rel.   v.    Spiegel, 

59T 

15.  The  judicial  discretion  as  to  whether  an  appeal  bond 
or  the  surety  offered  thereon  are  sufficient  can  not  be  inter- 
fered with  by  mandamus.     lb.  597 

16.  The  proper  practice  is  that  an  appeal  bond  be  tend- 
ered to  the  clerk  of  court  and  proof  maae  before  him  as  to 
its  sufficiency.     lb.  697 

17.  Where  a  judgment  is  rendered  affecting  the  interest 
of  a  party  not  a  party  to  the  suit,  such  party  is  not  author- 
ized to  institute  error  proceedings  to  such  judgment  Mur- 
dock  V.  Kramer,  666 

18.  Where  no  reply  was  filed  to  the  answer,  but  without 
objection  the  case  was  treated  as  though  issue  had  joined; 
that  objection  cannot  now  be  heard  for  the  first  time  in  the 
reviewing  court,  and  this  independently  of  the  question 
whether  a  reply  was  necessary.     Van  Camp  v.  Ghenot,     70& 

19.  Where  a  case  is  tried  to  '  the  court,  an  apppellate 
court  will  presume  that  the  existence  of  any  fact  necessary 
to  sustain  such  judgment  was  found  by  the  trial  court  if 
the  question  of  the  existence  of  such  fact  was  involved  in 
the  issues.  Gibsonburg  Bank^g  Co.  v.  Wakeman  Bank'g- 
Co. ,  691 

20.  To  justify  a  reviewing  court  in  the  conclusion  that 
finding  of  the  trial  court  is  against  the  weight  of  the  evi- 
dence, it  must  appear  to  be  so  clearly  opposed  thereto  as  to 
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APPEAIi^Gontinaed. 

indioate  disfcinoUy  prejudice,  blandering,  peryersity,  or 
improper  influences  operating  upon  the  mind  of  the  trier 
of  the  fact  to  produce  a  wrong  conclusion.     lb.  591 

21.  A  judgment  by  the  court  without  the  intervention  of 
a  Jury  is  to  be  treated,  on  review  as  to  weight  of  evidence, 
according  to  the  same  rules  that  apply  to  a  verdict  by  a 
jury— that  is,  the  Judgment  cannot  be  reversed  unless  man- 
ifestly against  the  weight  of  the  evidence.  Gebaur  v. 
Vesper,  711 

APPROPRIATION. 

1.  Where  a  municipal  corporation  brings  an  action  for 
the  condemnation  of  property  for  street  purposes,  and  a 
trial  is  had  and  Judgment  rendered,  fixing  the  compensa- 
tion to  be  paid  to  the  property  owners,  and  the  corporation 
fails  to  take  the  property  within  six  months,  the  claim  of 
the  defendants  to  be  allowed  under  sec.  2260,  R.  S.,  for  at- 
torney's fees  and  expenses  incurred  by  them,  can  not  be  de- 
feated on  the  ground  that  the  appropriating  ordinance  was 
invalid.     Andrews  v.  Hyde  Park,  278 

2.  The  allowance  of  a  motion  to  re  tax  costs  in  an  appro- 

f^riation  proceeding,  so  a4  to  include  compensation  to  the 
and  owner  for  attorneys*  fees  and  otner  reasonable  and 
proper  expenses,  in  a  case  where  the  municipality  fails 
within  six  months  to  take  possession  of  and  pay  for  the 
land,  under  sec.  2260«  R.  S.,  is  a  judgment  or  order  made 
by  the  court,  and  can  not  be  vacated  at  a  subsequent  term 
on  a  mere  motion  to  again  retax  the  costs  so  as  to  exclude 
attorneys  fees  and  expenses  allowed  on  such  first  motion 
to  retax  costs.  lb.  278 

3.  Whiile  a  land  owner  may  waive  his  right  under  sec. 
2200,  R.  S.,  to  have  the  proceeding  to  appropriate  his  land 
declared  void  where  the  municipality  fails  to  take  posses- 
sion cf  the  same  and  to  pay  the  compensation  awarded, 
there  is  nothing  in  the  statute  preventing  the  municipality 
from  waiving  its  right  to  six  months  time  to  take  the  land 
by  notifying  the  owner  of  its  refusal  within  the  six  months. 
lb.  278 

4.  Where  a  municipal  corporation  brings  an  action  for 
the  condemnation  of  property  tor  street  purposes,  and  a 
trial  is  had  and  Judgment  rendered,  fixing  the  compensa- 
tion to  be  paid  to  the  property  owners,  and  the  corporation 
fails  to  take  the  property  within  six  months,  the  claim  of 
the  defendants  to  be  allowed,  under  section  2260,  R.  S.,  for 
attorney's  fees  and  expenses  incurred  by  them,  can  n  >t  be 
defeated  on  the  ground  that  the  appropriating  ordinance 
was  invalid.  lb.  278 

ASSESSMENT. 

1.  In  determining  whether  a  particular  parcel  of  land, 
for  purposes  of  assessment,  island  in  bulk  or  city  lots, 
within  the  meaning  of  sec.  2269.  R.  S.,  regard  must  be  had 
not  merely  to  the  recorded  plat  of  the  town,  but  to  the  size 
of  lots  generally  in  the  municipal  corporation;  and  were 
the  property  is  not  the  size  of  lots  generally  in  the  city  or 
in  the  neighborood,  it  must  be  regarded  as  land  in  bulk. 
Bailey  v.  Zanesville.  286 

2.  Before  a  municipal  corporation  can  levy  an  assess- 
ment upon  land  in    bulk,    either    according    to    appraised 
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value,  or  according  to  the  front  foot,  it  must  give  to  Buob 
land  the  average  lot  depth  in  the  neighborhood,  and  after 
having  fixed  the  taxing  district,  the  land  must  be  given  a 
value  for  taxation, in  order  that  the  limitations  of  sec.  2270, 
H.  S..  may  be  applied.     lb.  23B 

8.  The  constitution  directs  the  legislature  to  restrict, 
not  to  enlarge  the  powers  of  assessment  of  municipal  cor- 
porations, and  all  the  provisions  of  the  statutes  in  that  be- 
half are  restrictive  in  their  nature, not  enlarging,  and  must 
be  so  construed.     lb.  2S6 

4.  Council  has  the  power  at  any  time  to  pass  a  luteal 
assessing  ordinance,  if  the  first  ordinance  shall  be  found 
to  be  illegal.     lb.  286 

5.  Assesement  bonds— Interest  thereon  making  assess- 
ment more  than  26  per  cent  of  value  of  property,  the  inter- 
est being  included  in  the  installments,  makes  them  illegal. 
Salem  City  Improvement  fionds,  In  Re,  706 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  k  trust  created  for  the  benefit  of  creditors  is  not  one 
of  those  technical  and  continuing  trusts  as  to  which  the 
statute  of  limitations  does  not  run.  Irwin,  Green  &  Co.  v. 
Lioyd.  339 

2.  Failure  to  sue  within  thirty  days  from  rejection  of 
claim  by  a  trustee,  or  to  present  the  claim  for  allowance 
within  six  months  from  publication  of  notice  of  the  ap- 
pointment of  the  trustee,  does  not  bar  the  creditor  from 
presenting  his  claim  and  having  it  allowed  after  these 
periods  have  elapsed.    lb.  839 

3.  Assignee  may  sue  where  suit  is  in  interest  of  estate — 
Fiduciary  character  must  appear  in  petition.  Brown,  Ab.« 
V.  Larkin,  663 

ATTACHMENT. 

1.  If,  in  a  civil  action  before  a  J.  P.,.  brought  in  the 
county  but  not  in  the  township  of  defendant's  resilience,  a 
writ  of  attachment  is  in  good  faith  sued  out  and  issued 
with  the  summons,  and  the  defendant  is  served  personally, 
the  justice  acquires  jurisdiction  to  proceed  to  judgment  on 
the  merits,  though  no  property  is  seized  or  held  under  the 
attachment.     Kelly  v.  Flannagan,  891 

2.  An  attacliment  would  lie  against  a  non-resident  on 
his  liability  under  the  statute  as  a  stockholder  in  an  Ohio 
corporation.    Dabney  v.  Pappenheimer  Co.,  707 

ATTORNEY  AT  LAW. 

1.  A  summons  cannot  be  legally  served  upon  an  attorney 
at  law  to  answer  to  an  action  against  him,  in  a  foreign 
jurisdiction,  when  called  there  in  discharge  of  his  duties 
as  such  attorney  in  the  suit  of  a  client  there  pending.  And 
such  service  is  open  to  a  motion  to  quash.  Whitman  v. 
Sheets,  1 

BANE. 

1.  A  party  by  false  reprensentations  as  to  his  financial 
condition  induced  the  G.  bank  to  accept  his  check  on  the 
M.  bank  and  to  give  hitr  credit  for  the  amount  on  its  hooka, 
as  a  deposit,  and  then  drew  his  check  on  the  G.  bank  for 
the  amount  of  such  deposit  so  obtained,  in  favor  of  the  M. 
bank  to  whom  he  was  indebted  and  who  knew  of  his  in- 
solvecy,  whereupon  the  G.  bank  sent  a  N.  Y.  draft  for  the 
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amount  to 'the  M.  bank,  but  ascertaining  the  insolvency  of 
the  party,  without  delay  notified  the  M.  bank  of  the  fraud 
perpetrated  on  them  and  demanded  the  surrender  of  the 
draft  sent,  tendering  back  such  party's  check.  The  direc- 
tors of  the  M.  bank  had  already  adopted  a  resolution  direct- 
ing their  cashier  to  place  the  amount  of  the  draft  to  the 
credit  of  such  party,  but  the  draft  was  still  in  the  envelope 
and  no  entry  was  made  thereof  to  the  credit  of  such  party 
until  the  next  day  after  receiving  sujh  notice.  Held:  The 
bank  should  have  complied  with  the  demand  of  the  G. 
bank,  and  having  failed  to  do  so,  judgment  for  the  amount 
of  the  draft  is  rendered  against  it.  GibsonburgBank'gCo. 
V.  Wake  man  Bank^g  Co.  591 

BANKRUPTCY. 

1.  A  trustee  in  bankruptcy  is  not  relieved  by  sec.  5228, 
R.  S.,  from  giving  bond  in  appealing  a  case'  in  the  state 
courts.     Kuhn,  As.,  v.  Haley,  286 

BICYCLE. 

1.  Biding  bicycle  on  sidewalk  not  nuisanoe  under  sec. 
2640,  R.  S.    Toomey  v.  Avery  Stamp'g  Co.,  183 

BILL  OF  EXCEPTIONS. 

1.  Where  the  file  mark  on  the  bill  of  exceptions  in  the 
case  showed  tlie  bill  was  filed  within  fifteen  days  from  the 
overruling  of  the  motion  for  a  new  trial  in  the  common 
pleas,  but  did  not  show  in  what  court  ic  was  filed,  in  the 
absence  of  other  evidence  the  court  is  not  warranted  in 
finding  that  the  bill  was  not  filed  in  the  common  pleas 
court.     Gilbert  v.  Gilbert,  705 

2.  The  entry  allowing  a  bill  of  exceptions  must  order 
that  the  bill  be  made  a  part  of  the  record  of  that  court  to 
bring  the  matter  therein  contained  before  the  reviewing 
court  for  consideration.     Bacon  v.  Noble,  281 

BILL  OF  LADING— See  Common  Carrier. 

BOARD  OF  EDUCATION. 

1.  A  contract  between  the  board  of  education  and  the 
lowest  bidder  for  an  excavation  for  a  school  house,  based 
upon  a  bid  which  the  contractor  was  allowed  to  amend  and 
increase,  on  account  of  an  alleged  mistake  which  did  not 
appear  un  the  face  of  the  original  bid,  is  void  under  sec. 
2988,  R.  S.,  providing  the  manner  in  which  such  contracts 
shall  be  awarded,  although  the  bid  as  amended  was  still 
the  lowest  bid  received.     McGreevy  v.  Bd.  Edn.  Toledo,  114 

2.  An  elector  residing  within  the  limits  of  an  incorpo- 
rated village  which  with  other  territory  composes  a  special 
school  district,  may  during  the  term  for  which  he  was 
elected  and  while  acting  as  a  member  of  the  village  coun- 
cil, be  elected  to  and  exercise  the  office  of  a  member  of  the 
school  board  for  such  special  school  district.  Sec.  1717,  R. 
S.,  of  Ohio  construed.     State  ex  rel.  v.  Kinney,  326 

3.  An  elector  residing  within  the  limits  of  an  incorpo- 
rated village  which  with  other  territory  composes  a  special 
school  district,  may,  during  the  term  for  which  ne  was 
elected  and  while  acting  as  a  member  of  the  village  council, 
be  elected  to  and  exercise  the  office  of  a  member  of  the 
school  board  for  such  special  school  district.  Sec.  1717,  R. 
S.,  construe:!.     State  ex  rel.  v.  Kinney,  325 
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BOOK  ACCOUNT. 

1.  StabB  00  a  party ^s  uot«  book  are  not  oompeteot  as  a 
book  aooount  or  otherwise  to  prove  the  parpoae  and  effaot 
of  the  notes  given.  Mathiaa  Pianing  Mill  Co.  v.  Hazeu  A 
Co.,  287 

BUILDING  ASSOCIATION. 

1.  Urder  the  statute  of  Minnesota  a  member  of  amataal 
building  and  loan  association,  whether  investor  or  borrow- 
er, must  share  pro  rata  with  the  other  members  the  losses 
of  the  coDoern.     Demland  v.  Pioneer  S.  <&  L.  Co.,  228 

2.  Promise  to  mature  stook  in  six  years— Effect— A 
liromise  of  a  mutual  building  and  loan  association  to  a 
member  thereof  contained  in  a  certificate  of  stock  duly 
issued  to  such  member  to  mature  said  stock  in  six  and  cne- 
half  years,  cannot  be  specifically  enforced  in  an  action  on 
such  promise,  where  the  failure  to  so  mature  the  stock  is 
not  chargeable  to  the  laches  of  such  company,  but  to  gen- 
eral panic,  financial  and  business  depression  and  disaster; 
and  where  the  promisee  had  full  knowledge  that  the  only 
source  of  revenue  of  the  company  was  its  collections  of  dues, 
interest  and  premium,  and  its  only  means  of  maturing  the 
stock,  was  from  the  earnings  and  profits  of  its  business  as 
such  association,     lb.  22S 

BUILDING  RESTRICTIONS. 

1.  Building  restrictions  whereby  grantees  are  prohibited 
from  the  erection  of  houses  within  twenty  feet  of  the  street, 
are  valid,  and  a  grantor  is  bound  thereby  if  his  grantee's 
deed  contains  such  a  covenant  although  his  own  deed  coo- 
tains  no  such  restriction.     Russell  v.  Harper,  127 

2.  The  enforcement  of  building  restrictions  in  deeds  is 
somewhat  a  matter  of  discretion  with  the  courts.  If  the 
neighborhood  has  so  changed  that  a  building  restriction 
has  beoome  valueless  to  property  owners,  equity  will  not 
enforce  it.    lb.  127 

3.  Equity  requires  diligeDce  in  this  class  of  cases,  and 
acquiescence  in  violation  of  the  covenant  is  sufficient  to  de- 
feat the  application,  since  every  relaxation  permitted 
amounts,  pro  tanto,  to  a  disaffirmance  of  the  obligation, 
lb.  127 

BURDEN  OF  PROOF. 

1.  Defense  of  Incapacity  to  commit  the  crime— Burden 
of  proving  such  fact  not  shifted  from  state  on  defendant. 
Jeffers  v.  State,  294 

CAVEAT  EMPTOR. 

1.  The  rule  of  caveat  emptor  applies  in  favor  of  the  pur- 
chaser at  tax  sale  of  the  property  for  delinquent  taxes, 
against  a  purchaser  of  the  property  at  sheriff^s  sale  in  a 
foreclosure  suit,  although  the  former  was  not  «  party  to 
such  suit.  (Rev.  by  S.  C,  43  B.,  *169.)  State  ex  rel.  v. 
Godfrey,  649 

CHARACTER. 

1.  In  libel  aod  slaader  suits,  bad  character  of  plaintiff, 
while  it  may  go  iu  mitigation  of  damages,  would  not  be  a 
complete  defense,  if  the  words  were  in  fact  uttered  and 
were  in  fact  taise.     Steen  v.  Friend,  459 


"TOL.  SO  Inbsz.  7S1 

<}HARQE  OF  COURT. 

1.  Where  a  o barge  to  a  jury,  in  an  action  for  Injaries  re- 
Baiting  from  a  defeotive  gidewalk,  taken  as  a  whole,  upon 
the  Bubjeot  of  the  city^s  knowledge,  aotaal  or  ooDstruotive. 
of  the  defect,  fairly  dubmiti  the  queition  to  the  jury,  the 
fact  that  one  particular  part  of  the  charge,  given  at  the  re- 
quest of  the  defendant,  does  not  state  the  whole  law  or 
omits  the  rule  as  to  constructive  notice,  does  not  consti- 
tute prejudicial  error— Ohliger  v.  Toledo,  142 

2.  Where,  io  such  an  action,  every  proposition  covered 
by  a  series  of  special  requests  has  been  fully  co«^ered  by 
the  general  charge,  the  giving  of  such  special  requests, 
worded  in  language  selected  by  the  defendant,  and  bring- 
ing prominently  before  the  jury  the  question  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  without  quali- 
fication or  explanation  by  the  court,  is  liable,  even  if  such 
requests  are  correct  legal  propositions,  to  mislead  the  jury, 
and  is,  therefore  improper,     lb.  142 

8.  Special  charges  requested  by  counsel,  should  be  com- 
plete and  state  the  law  correctly  and  clearly  within  them- 
selves,   lb.  142 

4.  While  it  is  the  right  of  a  party  to  have  correct  written 
instructios  given  by  the  court  to  the  jury  before  the  argu- 
ment of  the  case  to  the  jury  commences,  when  properly 
asked,  to  constitute  error  as  to  this,  it  must  affirmatively 
appear  from  the  record  that  the  court  was  requested  to 
give  such  Instructions  before  the  argament,and  that  its  re- 
fusal to  do  so  was  the  subject  of  an  exception.  Cin.  Str. 
By.  Co.  V.  Jenkins,  256 

5.  Where  what  was  said  by  the  court  to  the  jury  in  the 
charge  was  clearly  the   law,    if   the   plalniifl   desired    the 

■  court  to  charge  further  on  the  subject  in  question, a  request 
for  such  further  charges  should  have  been  made,  and  none 
having  been  made,  the  court  did  not  err  in  failing  to  give 
any  other  proposition  on  the  subject,  whether  such  other 
proposition  would  have  been  warranted  or  not.  Hoppe  v. 
Parmalee,  808 

6.  Where  a  party  is  dissatisfied  with  the  charge  of  the 
court,  for  failure  to  give  instructions  as  to  certain  ques- 
tions involved  in  tlie  case,  he  should  at  the  time  call  the 
attention  of  the  court  to  such  omission  and  ask  for  such 
further  instructions.  But  where  he  fails  to  do  so,  the  fact 
that  the  charge  of  the  court  was  not  as  fall  on  the  ques- 
tions invol«'ed  as  it  might  have  been,  will  not  be  considered 
prejudicial  error  on  an  exception  to  the  charge  as  a  whole. 
Btepn  V.  Friend.  459 

7.  Bequests  for  special  findings  of  fact  to  be  answered 
by  the  jury  under  sec.  5201,  B.  S.,  are  submitted  in  time 
before  the  jury  retires.    T.  &  O.  C.  By.  Co.  v.  Beard,      681 

•CITY— See  Corporation,  Municipal. 
I'COMMON  CABBIEB. 

1.  As  a  rule,  the  terms  and  obligations  of  the  contract 
between  a  shipper  and  a  common  carrier  of  goods  are  to  be 
found  in  and  detepmined  from  the  bill  of  lading.  Stevens 
V.  1..  S.  A  M.  S.  By.  Co.,  41 

2.  The  bill  of  lading  is  subject  to  the  general  rules  ap- 
plicable to  the  variation  of  written  contracts  by  parol  evl- 
ence.     lb.  41 
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COMMON  CARRIER-Oontinaed. 

3.  In  the  absence  of  apeciflo  stipulations  on  the  subject, 
the  acceptance  of  the  goods  by  the  carrier  for  sbipment  to* 
their  ultimate  destination  over  its  own  and  connecting 
lines,  and  receipt  by  the  initial  carrier  of  the  charges  for 
the  whole  distance,  may  involve  an  undertaking  on  the 
part  of  such  carrier  to  transport  them  the  whole  distance 
and  deliver  them  to  the  consignee,  and  so  make  it  respon- 
sible for  the  default  of  connecting  lines,  unless  the  bill  of 
lading  contains  express  stipulations  to  the  contrary.  lb.  41 

4.  Stipulations  limiting  the  liability  of  the  initial  carrier 
to  its  own  lines,  not  being  inconsistent  with  the  common* 
law  liability,  are  valid  and  will  be  given  effect.     lb.  41 

5.  Where  the  shipper  Is  aware  at  the  time  of  shipment 
that  the  bill  of  lading  contains  provisions  limiting  the  lia- 
bilitjr  of  the  initial  carrier  to  his  own  lines,  and  that  the 
destination  of  the  goods  is  beyond  the  lines  of  such  initial 
carrier,  the  mere  acceptance  by  such  initial  carrier  of  the 
freight  charges  for  the  whole  distance  to  the  point  of  des- 
tination, is  not  enough  to  warrant  a  disregard  of  such 
limiting  provisions.     lb.  41 

6.  And  a  mere  failure  on  the  part  of  the  shipper  to  no- 
tice such  limiting  terms  in  the  bill  of  lading  is  not  enough 
to  warrant  a  disregard  of  such  terms.    lb.  41 

CONFLICT  OF  LAWS. 

1.  Citizens  of  different  states  ma^  contract  with  defer- 
ence to  the  interest  laws  of  either  state,  and  the  contract 
when  made  will  be  governed  in  that  respect, by  the  law  of 
the  state  selected  by  the  contracting  parties.  But  if  the 
parties  made  no  selection  in  express  terms,  it  Is  the  duty 
of  the  court  to  determine  from  the  evidence  and  surround- 
ing circumstances  which  code  of  laws  was  intended  by  the 
parties  to  control.     Demland  v.  Pioneer  S.  &  L.  Co.,         ^3 

CONSIDERATION. 

1.  Where  a  wife,  there  being  no  children,  on  the  death 
of  her  husband  takes  all  of  his  property,  which  is  liable  for 
his  contractual  obligations,  and  agrees  to  assume  and  carry 
out  such  contracts,  her  agreements  to  that  effect  are  baned 
OB  a  good  consideration, and  she  is  liable  thereon.  Stewart 
y.  Duerr,  506 

2.  Extension  by  agreement  of  time  of  payment  of  prin- 
cipal and  interest  of  bonds,  secured  by  mortgage,  in  oon- 
sideration  that  uo  dividend  would  be  declared  and  certain 
improvements  made,  is  based  on  a  good  consideration  and 
bars  suit  brought  before  expiration  of  time  extended. 
Knickerbocker  v.  Chester  Park  Athl.  Co.,  655- 

CONSPIRACY. 

1.  Where  there  is  evidence  to  show  a  conspiracy  to  commit 
the  crime,  the  books  of  account  of  an  alleg:ed  co-conspirator 
and  his  declarations  are  admissible  in  evidence,  although 
the  defendant  had  no  knowledge  or  control  of  such  books. 
'.  and  the  declarations  were  made  in'  his  absence.  But  if 
upon  the  trial  the  jury  And  that  the  evidence  does  not  sus- 
tain the  claim  of  a  conspiracy  between  such  parties,  such 
book-accounts  and  declarations  are  incompetent  and  can 
not   be  considered  by  the  jury.     Davis  v.  State,  430 
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CONSTITUTIONAL  LAW. 

1.  Seo.  3641,  R.  S.,  which  gives  jarisdiction  to  determine 
and  fix  the  mode  of  use  of  the  alleys,  streets,  and  public 
ways  of  a  city  for  telephone  and  telegraph  companies  is 
constitutional,  for  that  the  function  therein  conferred  on 
the  probate  court  is  judicial  in  its  character.  Zanesville 
Tel.  &  Telph.  Co.  ▼.  Zanesville,  34 

2.  Classification  of  counties  for  purposes  of  taxation  of 
doubtful  constitutionality.  Yost,  Treas.,  v.  Maumee 
Brew'gCo.,  26 

8.  Sec.  4838a,,  R.  S.,  the  so-called  ''Stone  Road  Law'* 
applicable  to  Lucas  county  only,  having  been  held  consti- 
tutional by  this  court  in  a  former  case,  and  the  judgment 
in  that  case  affirmed  at  that  time  by  the  supreme  court 
without  report,  the  court,  on  the  strength  of  its  former  de- 
cision, holds  that  law  constitutional.     lb.  26 

4.  The  constitution  directs  the  legislature  to  restrict,  not 
to  enlarge  the  power  o^  assessment  of  municipal  corpora- 
tions, and  all  the  provisions  of  the  statutes  in  that  behalf 
are  restrictive  in  tlieir  nature,  not  enlarging,  and  must  be 
so  construed.     Bailey  v.  Zanesville,  236 

5.  Corrupt  practices  act— Requirement  for  member  of 
congress  to  file  statement  of  election  expenses  or  fine  of 
$1000,  constitutional.     State  v.  Russell,  551 

6.  Where  it  does  not  appear  unreasonable  or  Improbable 
to  assume  that  the  legislature  would  have  passed  a  provi- 
sion of  a  statute  which  is  ooiistitutional  without  another 
found  unconstitutional,  the  former  provision  of  the  statute 
is  valid.    lb.  551 

7.  The  union  levee  improvement  act  pronounced  uncon- 
stitutional.    State  ex  rel.  v.  Comers  Hamilton  Co.,  659 

8.  The  union  levee  improvement  act  pronounced  uncon- 
stitutional,   lb.  659 

9.  Anti-Lynch  Law  constitutional.  Church  v.  Comers 
Champaign  Co.,  660 

10.  Trade  in  wheat  may  be  regulated  by  legislation. 
Yeazill  v.  State,  646 

11.  Sec.  4439-1, R.S., which  provides  that  in  the  purchase 
of  wheat  from  the  original  producer,  no  other  measure  but 
the  half-bushel  shall  be  used,  although  properly  passed  for 
the  purpose  of  preventing  an  imposition  or  fraud  in  the 
purchase  of  grain,  if  made  to  protect  the  producer  of  wheat 
to  the  exclusion  of  all  other  dealers  in  wheat,  makes  a  dis- 
tinction unequal  in  its  terms,  is  not  a  proper  classification, 
and  therefore  unconstitutional.     lb.    >  646 

CONSTRUCTION. 

1.  A  construction  placed  on  a  statute  by  the  bench  and 
bar  for  more  than  half  a  century  should  not  be  disturbed. 
Citizens^  Sav.  Bank  v.  Ide,  665 

CONTRACT,  PUBLIC. 

1.  Contract  for  building  school  house— Change  of  bid 
after  opening  of  bids  unlawful  and  contract  made  thereon 
ie)  void.     McGreevy  v.  Bd.  Edn.,  114 

2.  Such  contract  being  void,  there  can  be  no  recovery 
thereon,  or  for  the  value  of  the  work  and  labor  performed 
thereunder.     lb.  114 

3.  Citizens  of  different  states  may  contract  with  refer- 
ence to  the  interest  laws  of  either  state,  and    the   eontract 
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when  made  will  be  governed  In  that  reipeot,  by  the  law  of 
the  Btate  Beleoted  by  the  contracting  parties.  Bat  if  the 
parties  made  no  seleotion  in  exprngs  terms,  the  court  should 
determine  from  the  evidence  and  parrounding  eircam- 
stanoes  which  code  of  laws  was  intended  by  the  parties  to 
control.     Demland  v.  Pioneer  S.  &  L.  Co.,  22S 

4.  Something  more  must  be  shown  than  the  mere  faot 
that  a  contract  was  made  by  a  corporation  with  an  individ- 
ual who  was  at  the  time  a  director  of  the  corporation,  and 
who  participated  as  such  in  the  making  of  the  contract,  in 
order  to  render  the  contract  invalid,  firown  &  Stewart  v. 
U.  S  Board  &  Paper  Co.,  861 

5.  If  the  contract  whereby  a  grant  in  the  streets  of  a 
city  is  conveyed  contains  the  elements  of  a  valuable  con- 
sideration, equity  can  not  be  invoked  to  amend  it  without 
an  offer  to  restora  the  rights  parted  with  when  the  contract 
was  executed,  and  the  grant  is  irrevocable  whether  it  con- 
veyed an  easement  or  a  mere  license.  Cincinnati  v.  O.  A 
C.  Bridge  Co..  396 

6.  A  municipality  can  not  he  heard  to  complain  after 
acquiescing  for  a  long  period  in  the  construction  and  effect 
of  the  grant  as  it  was  understood  by  both  parties  at  the 
time  it  was  made.  lb.  396 

7.  Where  a  wife  takes  ali  property  of  deceased  husband 
and  assumes  his  contracts,  such  agreement  is  based  on  a 
sufficient  consideration.     Stewart  v.  Duerr,  605 

8.  When  parties  by  words  or  conduct  themselves  give  a 
construction  to  a  contract  of  uncertain  meaning,  courts  will 
give  th€i  contract  that  construction  that  the  parties  gave  it 
M.  £.  Church  v.  Ashtabula  Water  Co.,  578 

9.  The  franchise  of  a  Waterworks  Co.  provided  that  the 
company  should  furnish  water  free  of  cost  for  the  use  of 
public  buildings  and  of  the  churches  in  said  city.  After- 
wards one  of  the  churches  in  the  city  put  in  a  water  motor 
for  Its  organ,  and  used  the  water  of  the  company  to  run 
such  motor.  Held,  that  under  the  franchist  the  church 
was  entitled  to  have  water  furnished  free  for  Its  organ 
motor,  although  at  the  time  the  franchise  was  accepted 
bv  such  company  there  was  no  water  motor  in  any  of  the 
churches  oi  the  city.    lb.  678 

CORPORATION,  MUNICIPAL. 

1.  However  negligent  or  careless  a  person  may  be  in  his 
habits  and  nature  of  conduct,  a  city  still  owes  the  duty  to 
exercise  ordinary  care  towards  him  in  Its  conduct  over 
streets  and  sidewalks,  although  such  person,  if  guilty  of 
negligence  which  contributes  directly  to  his  injury,  is  not 
entitled  to  recover  therefor.     Obliger  v.  Toledo,  142 

2.  A  municipal  corporation  is  not  liable  to  a  person  for 
injuries  resulting  from  being  struck  by  a  bicycle  ridden  on 
the  sidewalk  thereof;  or  for  the  failure  to  pass  an  ordi- 
nance prohibiting  such  use  of  Its  sidewalks.  Custer  v. 
New  Philadelphia,  177 

3.  There  is  no  obligation  upon  a  municipal  corporation 
towards  any  one  of  its  citizens  to  exercise  the  legislative 
discretion  with  which  It  is  Invested  (o  enact  ordinances 
prohibiting  any  specific   act    concerning    the    streets   and 
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■idewalks  of  the  city  or  village.  Saeh  matters  are  ditore- 
tionary.    lb.  177 

4.  In  relation  to  the  exercise  of  legislatire  powers  and 
privileges,  which  are  to  be  exercised  by  a  municipal  cor- 
poration for  the  care  and  control  of  its  streets  and  side- 
walks, saeh  corporation  is,  in  the  absence  of  statutory  pro- 
vision to  the  contrary  the  agent  of  the  state,  and  is  not 
liable  for  a  failure  to  perform  duties  in  that  particular  im- 
posed by  statute.     lb.  177 

6.  In  an  action  against  a  municipal  corporation  to  re- 
cover damages  for  injuries  sustained  from  being  struck  by 
a  bicycle,  ridden  on  the  sidewalk  of  a  public  street  an 
allegation  in  the  petition  that  the  city,  its  officers  and 
agents  had  unlawfuly,  carelessly  and  negligently  and  in 
disregard  of  their  duty  caused  and  permittea  bicycles  to  be 
operated  and  run  upon  the  sidewalks,  may  be  construed  in 
view  of  the  whole  pleading,  as  an  allegation  that  the  au- 
thorities took  no  steps  to  prevent  such  riding.     lb.  177 

6.  Such  corporation  is  not  liable  for  an  injury  to  a 
pedestrian  by  being  struck  by  a  bicycle  ridden  un  the  side- 
walk, although  sec.  2640,  R.  S..  provides,  that  the  council 
shall  have  the  care,  etc.,  of  the  streets,  "and  shall  cause 
the  same  to  be  kept  open  and  in  repair,  and  free  from  nuis- 
ance,''  and  it  will  make  no  difference  that  the  authorities 
of  such  corporation,  with  knowledge  of  such  use  of  the 
sidewalks,  took  no  steps  to  prevent  the  same.  Toomey  v. 
Avery  Stamping  Co.,  183 

7.  The  word  nuisance^*  as  used  in  sec.  2640,  R.  S.,  does 
not  include  a  runnlpg  bicycle,  but  refers  to  something 
which  is,  in  a  sense,  fixed  or  permanent,  as  a  defect  in  the 
street  or  sidewalk.     lb.  18S 

8.  Levy  for  municipal  purposes--Sec.  2836,  R.S.,  is  inde- 
pendent of  the  limitation  fixed  by  sec.  2689a,  R.  S.  Walsh 
T.  Sisler,  Aud.,  264 

9.  Under  sec.  1692,  subd.  84,  R.  S.,  which  provides  that 
cities  and  villages  shall  have  the  power  'to  acquire  by  pur- 
chase or  otherwise  and  to  hold  real  estate  or  any  interest 
therein,  and  other  property  for  the  use  of  the  corporation, 
and  to  sell  or  lease  the  same,*'  the  city  of  Toledo  has  the 
power  to  sell  its  natural  gas  plant.  Kerlin  Bros.  Co.  v. 
Toledo,  60B 

10.  By  sec.  1692,  R.  S.,  authority  is  conferred  upon  the 
citv  council  to  exercise  the  power  conferred  on  cities  to 
sell  its  real  estate  or  other  property,  by  means  of  an  ordi- 
nance or  resolution.  This  authority  is  not  limited  by  any 
provision  requiring  the  concurrence  of  any  other  body  in 
the  action  of  council  in  selling  a  gas  plant,  and  therefore 
the  concurrence  of  the  Gas  Trustees  of  Toledo  to  a  sale  of 
the  natural  gas  plant  of  the  city  is  not  required.    lb.       608 

11.  The  power  to  sell  municipal  property  is  by  sec.  1692, 
R.  S.,  vested  in  the  city  council  alone,  and  cannot  be  del- 
egated, but  must  be  exercised  by  the  council  through  the 
medium  or  instrumentality  of  ordinances  or  resolutions, 
lb.  608 

12.  The  power  of  council  to  sell  municipal  property  con- 
ferred by  sec.  1692,  subd.  84,  R.  S.,  is,  so  far  as  real  estate 
Is  concerned,  limited  by   sec.    2673a,    R.    8. ;  bat    what  is 
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''real  estate^*  within  the  meaning  of  the  municipal  code  Is 
defined  by  sec.  1536,  R.  S.     lb.  603 

13.  Under  the  definition  of  see.  1536,  R.  S.,  '*real  estate' 
oovers  rather  more  than  it  would  under  the  general  defini- 
tion of  the  law,  and  it  is  very  doubtful  whether  within  the 
purview  of  this  section  oil  and  gas  leases  could  be  regarded 
as  personal  property,  since  they  involve  rights  and  ease- 
ments of  an  incorporeal  nature.     lb.  603 

14.  Under  S6C.  2673a  R.  S.,  which  limits  the  power  of 
council  to  sell  municipal  property  so  far  as  real  estate  is 
concerned,  a  three-fiftlis  vote  of  the  members  of  council, 
and  an  advertisement  for  two  weeks  are  required  in  order 
to  sell  real  estate  of  the  city  or  village.     lb.  608 

15.  While  under  sec.  1692,  R.  S.,  the  sale  of  municipal 
property  by  council  can  only  bd  effected  by  ordinance  or 
resoiution,  which  can  only  be  passed  after  reading  on  three 
different  days  unless  this  rule  is  suspended  by  a  two-tliirds 
vote  of  council,  a  resolution  of  council,  directing  the  clerk 

'  to  advertise  for  bids,  is  njt  required    to   be  read   on  three 
different  days.    lb.  603 

16.  Where  the  sale  of  property  is  to  be  made  by  a  manio- 
ipality,  certain  formalities  required  by  statute  must  be 
strictly  and  carefully  observed;  but  it  is  not  the  province 
of  a  court  to  undertake  to  prescribe  any  new  or  additional 
formalities.    lb.  603 

17.  The  requirement  that  resolutions  must  be  read  three 
times  is  only  applicable  to  resolutions  necessary  under 
a  statute.     lb.  603 

18.  A  resolution  to  come  within  the  purview  of  sec.  1694, 
R.  S.,  must  not  only  be  or  provide  for  a  necessary  step 
toward  the  accomplishment  of  the  ultimate  object,  but  it 
must  be  a  step  that  cannot  be  taken  otherwise  than  by  re- 
solution,   lb.  608 

19.  An  order  merely  directing  the  clerk  to  advertise  for 
bids  for  the  sale  of  municipal  property  is  not  of  the  char- 
acter of  legislation.    lb.  603 

20.  A  precedent  ordinance  is  noc  required  b;r  sec.  1692-84, 
R.  S.,  in  order  to  make  a  valid  sale  of  municipal  property 

by  council.     lb.  603 

21.  To  accomplish  a  sale  in  pursuance  of  sees.  1693-34 
and  2673a,  R.  S.,  an  ordinance  must  be  passed  and  pub- 
lished, but  legislation  by  council,  although  denominated  a 
^'resolution'\  accepting  the  bid  and  directing  that  the  price 
shall  be  received  and  that  the  proper  conveyances  shall  be 
made  etc.,  amounts  to  an  ordinance,  and  is  sufficient  for 
the  purpose,     lb.  603 

22.  If  a  legislative  act  is  required  to  be  and  in  subs^^anoe 
is  an  ordinance,  and  all  the  rules  prescribed  far  the  adop- 
tion or  passage  and  publication  ot  ordinances  in  order  to 
have  them  take  effect  have  been  observed  and  complied 
with,  it  takes  effect  as  an  ordinance,  and  vice  versa  as  to 
a  resolution.     lb.  603 

23.  A  bid  containing  conditions  not  embraced  in  the  ad- 
vertisement for  bids,  can  not  be  considered.     lb.  603 

24.  Where  in  the  sale  by  a  city  of  a  natural  gas  plant 
located  partly  within  and  partly  uutside  of  the  city,  a  bid- 
der offers  a  price  for  the  part  outside  of  the  city,   and    fur- 
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tber  a  prioe  for  the  part  within  the  oity,  and  ihen  a  price 
for  the  entire  plant  within  and  outside  of  the  city  com- 
bined, oonoluding  with  a  condition  that  satisfactory  legis- 
lation should  be  passed  by  council  for  the  continuation  by 
the  bidder  of  furnishing  gas  to  consumers  in  the  city,  there 
are  three  distinct  bids,  and  the  concluding  condition  only 
refers  to  the  last  offer  for  the  plant  within  and  outside  of 
the  oitf  combined,     lb.  603 

25.  In  such  case,  while  the  third  bid  with  the  condition 
annexed  would  be  void,  the  other  two  bids,  for  the  part 
outside  and  within  the  city  respectively,  being  independent 
of  the  third  bid,  would  not  be  affected  by  the  invalidity  of 
the  third.     lb.  603 

26.  In  view  of  sec.  1691,  R.  8.,  providing  that  a  city 
council  shall  not  enter  into  any  contract  which  is  not  to  go 
into  full  operation  during  the  term  for  which  all  members 
of  such  council  are  elected,  a  condition  contained  in  an 
accepted  bid  fur  the  purchase  of  a  natural  gas  plant,  that 
the  bidder  shall  have  the  right  to  operate  the  plant  and  to 
fix  a  satisfactory  price  of  gas,  cannot  be  waived  by  the 
bidder,  so  as  to  validate  a  sale,  after  the  expiration  of  the 
terra  of  office  of  some  of  the  members  of  the  council  which 
accepted  the  bid.     lb.  603 

27.  To  authorize  a  court  to  interfere  upon  the  mere 
ground  that  the  price  at  which  council  is  about  to  sell 
municipal  property  is  not  sufficient,  the  price  should  be  so 
much  less  than  would  probably  be  obtained  by  again  offer- 
ing the  property  that  it  might  be  said  by  all  men  of  fair 
judgment  that  the  acceptance  of  the  bid  was  a  reckless  and 
improvident  act.     lb.  603 

28.  An  elector  residing  within  the  limits  of  an  incorpo- 
rated village  which  with  other  territory  composes  a  special 
school  district,  may,  during  the  term  for  which  he  was 
elected  and  while  acting  as  amember  of  the  village  council, 
be  elected  to  and  exercise  the  office  of  a  member  of  the 
school  board  for  such  special  school  district.  Sec.  1717,  R. 
S.,  construed.     State  ex  rel.  v.  Kinney,  826 

CORPORATION,  PRIVATE. 

1.  It  is  the  duty  of  the  directors  of  a  corporation,  upon 
the  happening  of  an  event  which  shows  that  the  corpora- 
tion is  insolvent  and  not  further  able  to  proceed  to  perform 
its  functions,  to  take  such  steps  as  would  protect  the  prop- 
erty, and  to  convert  it  into  money,  and  apply  the  proceeds 
to  the  payment,  pro  rata,  of  all  creditors  alike;  and  if  they 
fail  to  perform  this  duty,  a  creditor  can  invoke  the  juris- 
diction of  a  court  of  equity  to  have  the  property  applied  in 
the  manner  and  tor  the  purposes  for  which  it  was  tne  duty 
of  the  directors  to  apply  it.     Cbaney  v.  Maumee  Cycle  Co., 

19 

2.  After  such  a  petition  is  filed  by  any  interested  party, 
no  person  can  acquire  rights  in  the  property  of  the  corpora  • 
tion  to  the  exclusion  of  the  creditors.    lb.  19 

3.  Where  a  petition  asking  the  proper  city  authority  for 
the  improvement  of  a  street,  is  signed,  among  oth^r  prop- 
erty owners,  by  the  manager  and  secretary  of  a  corporation 
whose  property  abuts  on  such  street,  such  signature  is  in- 
valid where  it  appears  from  the  evidence,  that  those  officers 
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had  no  expresB  authority;  from  the  board  of  direotors  of  aaid 
oompany  to  sign  the  petition  and  thug  make  the  property 
of  the  com  pan  V  liable  for  the  payment  of  the  aBseunient  if 
one  should  be  levied.    Minor  ▼.  B'd  Control  Hamilton,       4 

4.  In  a  contract  between  board  of  directors  with  member 
of  board,  untairness  is  necessary  to  invalidate  the  con- 
tract.    Brown  &  Stewart  v.  U.  S.  Board  A  Paper  Co.,      851 

6.  Where  a  corporation  is  joined  as  defendant  in  a  salt 
but  fails  to  answer  and  contest  the  claim  of  its  liability, 
and  judgment  by  default  is  rendered  against  it, in  a  suit  by 
the  judgment  creditors  against  the  stockholders  on  their 
statutory  liability  to  satisfy  such  judgment,  the  judg- 
ment in  the  former  suit  is  conclusive  against  the  stook- 
holders,  and  they  are  thereby  precluaed  from  Interposing 
any  defense  or  counter-claim  that  might  have   been    inter- 

gose'l  by  the  corporation  in  the  former  suit.     Gaw  v.  Glass 
o.,  41& 

6.  The  stipulation  in  a  bond  of  a  corporation  that  "no 
holder  of  this  bond  shall  have  recourse  for  its  payment  upon 
any  stockholder  of  said  oompany  under  or  in  pursuance  of 
any  law  imposing  liability  upon  stockholders  of  incorpo- 
rated companies,  whetiier  such  law  be  now  in  force  or  shall 
hereafter  be  enacted'*,  is  not  void  because  contrary  to  pub- 
lic policy.     Hull  v.  Standard  Coal  &  I.  Co.,  68S 

7.  An  attachment  will  lie  against  a  non-resident  on  his 
liability  under  the  statute  as  a  stockholder  in  an  Ohio  cor- 
poration.    Dabney  v.  Pappenheimer  Co.,  707 

COST. 

1.  Where  a  fund  in  controversv  is  claimed  in  another 
suit  by  a  person  not  a  party  to  the  suit  at  bar,  and  the 
parties  to  the  suit  at  bar  are  remitted  to  the  other  case  to 
settle  their  rights  to  the  fund,  the  costs  of  the  suit  at  bar 
should  not  be  ordered  paid  out  of  such  fund.  Buser  v. 
Burkhardt,  366 

COUNCIL,  MUNICIPAL. 

1.  Member  of  village  council  eligible  as  member  of  board 
of  education.    State  ex  rel.  v.  Kinney,  325 

COUNTIES. 

1.  Classification  of  counties  for  purposes  of  taxation  of 
doubtful  constitutionality.     Yost  v.  Maumee  Brew'gCo.,  25 

COUNTY  OFFICERS. 

1.  No  allowance  to  an  infirmary  director,  who  acts  as 
clerk  of  the  board,  other  than  his  per  diem  for  attendance 
at  its  meetings,  legally  can  be  made  for  keeping  a  record 
of  the  proceedings  and  transactions  of  such  meetings. 
State  for  use  v.  Brown,  57 

2.  Allowance  thus  paid.  Averments  of  petition.  Se* 
Pleading. 

CRIMINAL  LAW. 

1.  When  an  accused  denies  that  he  committed  the  crime 
charged,  and  offers  testimony  tending  to  show  that  bw 
reason  of  drunkenness  he  was  incapable  of  committing  suob 
an  offense,  it  is  error  to  charge  the  jury  that  the  burden  is 
upon  him  to  show  want  of  capacity  to  commit  the  crime  by 
reason  of  drunkenness,  as  such  a  charge  would  shift  upon 
him  the  burden  of  proving  that  he  did  not  commit  the 
crime.     Jeflers  v.  State,  294 
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2.  In  an  indiotment  under  seo.  7075,  R.  S.,  making  it  a 
orime  to  present  or  certify  as  oorreot  to  a  public  body  any 
false  or  fraudulent  claim,  etc.,  and  receive  payment  there- 
for, an  averment  that  "defendants  falseiy  pretending  that 
the  *)ity,  a  munioip&l  uorporatlou  duly  organized  as  such 
under  the  laws  of  Ohio,  was  indebted  to  defendant,"  is  not 
essential  to  the  charge  made,  and  does  not  render  the  in- 
dictment bad.  And  where  it  is  distinctly  charged  that  the 
bill  was  false  and  fraudulent,  it  is  not  necessary  to  state  in 
the  indictment  in  what  respect  it  was  talse  and  fraudulent. 
Davis  V.  State,  430 

3.  If  for  any  reason  the  accused  has  not  been  awarded  a 
fair  and  impartial  trial,  a  verdict  of  guilty  should  be  set 
aside  and  a  new  trial  ordered,  and  failure  of  the  trial  court 
in  this  regard  is  subject  to  review.    Davis  v.  State,         430 

4.  The  refusal  of  a  request  to  charge  that  ''if  after  con- 
sideration of  the  whole  case  any  one  of  the  Jury  should  en- 
tertain a  reasonable  doubt  of  the  guilt  of  the  defendants  or 
either  of  them,  it  is  the  duty  of  such  juror  not  to  vote  for 
a  verdict  of  gailty",  is  not  error,  and  the  duty  of  the  jury 
in  that  regard  is  sufficiently  explained  by  a  charge  of  the 
court  that  "before  a  conviction  can  be  rightfully  returned 
against  these  defendants  upon  this  indictment  or  upon  any 
count  of  it,  the  evi'lence  offered  in  support  of  each  charge 
must  satisfy  the  Jury  beyond  a  reasonable  doubt  before  a 
conviction  can  be  had.  (AfiP*d  by  S.  C,  44  W.  L.  B.,  247.) 
lb.  480 

CURTESY. 

1.  Where  at  the  time  of  the  death  of  a  wife  leaving  a 
husband  and  children,  the  statute  gave  the  husband  a  life 
estate  by  way  of  curtesy  in  the  wife^s  separate  real  estate, 
remainder  to  the  children,  but  with  the  limitation  that 
''during  the  life  of  the  wife  or  any  heir  of  her  bodv  such 
estate  shall  not  be  taken  by  any  process  of  law  for  the  pay- 
ment of  his  debt,  or  be  conveyed  or  encumbered  by  him, 
unless  she  shall  join  thereio  with  him  in  the  manner  pre- 
scribed by  law  in  regard  to  her  own  estate,  the  vested 
right  of  the  children  to  the  estate  in  remainder  subject  to 
the  curtesy  thus  limited,  can  not  be  affected  by  subsequent 
legislation,  by  which  such  limitation  of  the  estate  by  curt- 
esy was  repealed  and  the  same  rendered  subject  to  be  taken 
by  pi'ooess  of  law  and  to  alienation  and  encumbrance  by  the 
husband  without  the  children  joining  therein,  flulick  v. 
Higdon,  1  U.  C,  322,  not  followed.  Cameron  v.  Goebel  So 
Bettinger,  268 

CUSTOM. 

1.  Injury  of  conductor  of  one  freight  train  through  negli- 
gence of  another  freight  train— Evidence  of  customary 
practice  admissible.     Hunt,  Rec'r,  v.    Carl,  & 

DA  AD  AGES. 

1.  Where  a  boat  is  damaged  through  the  fault  of  another 
party,  damages  will  be  allowed  not  only  for  the  expenses  of 
raisins:  and  repairing  the  boat,  but  also  for  damage  for  the 
use  otthe  boat  during  the  time  necessary  to  make  the  re- 
pairs.    Loud  &  Sons  v.  Peter,  73 

[OOPTUOHT,    1900,    BT  CARL  Q.    JAHI7.  ] 
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DAMAGES— Continued. 

2.  Where  the  boat  is  not  a  total  loss,  but  it  appears  that 
its  owner  was  ]u«ttifled  in  haying  her  repaired,  and  that, 
although  the  oost  of  the  repairs  was  high,  but  that  the 
owner  has  exercised  all  reasonable  oare  and  prudence  in 
the  matter,  the  damages  will  not  be  limited  to  the  value  of 
the  boat  at  tne  time  tne  accident  occurred;  and  although 
the  boat  after  the  repair  is  more  valuable  than  at  the  time 
of  the  accident,  no  allowance  will  be  made  therefor— that 
benefit  will  go  to  the  owner.  The  court  intimates  that  if 
it  would  adopt  any  limit  to  the  damages  to  be  assessed,  it 
would  be  the  value  of  the  vessel  after  the  repairs  were 
made.     lb.,  73 

3.  Under  an  agreement  to  protect  a  vessel  from  storm 
while  loading,  a  party  for  failure  to  comply  becomes  liable 
for  the  cost  of  the  necessary  repairs  Judiciously  done  and 
for  demurrage  for  the  time  the  ooat  was  laid  up  for  repairs 
and  unfit  for  use,  without  regard  as  to  the  value  of  the 
boat  at  the  time  the  acoideut  occurred,  and  without  deduc- 
tion of  the  benefit  to  the  owner  arising  from  the  fact  that 
the  vessel  after  being  repaired  was  more  valuable  than  at 
the  time  the  accident  occurred.     lb.,  73 

4.  In  an  aotion  for  personal  injuries  a  physician  may 
testify  as  to  what  his  services,  rendered  the  plaintiff,  were 
reasonably  worth,  and  plaintiff  may  recover  therefor,  al- 
though it  is  not  the  intention  of  the  physician  to  charge 
for  his  services  to  plaintiff  as  a  brother  physician.  Ohliger 
V.  Toledo,  *  142 

DEATH. 

1.  Where  a  party  disappears  and  is  not  heard  from  for 
seven  years,  the  presumption  arises  that  he  is  dead.  But 
no  presumption  of  his  death  arises  before  the  lapse  of  seven 
years,  and  wher^  the  abandoned  wife  secures  a  divorce 
during  the  S9ven  years  on  the  ground  of  such  absence,  this 
is  not  an  admission  as  against  her  that  her  husband  was 
then  alive.     Supreme  Commandery  E.  Q.  R.  v.  Everding, 

689 

2.  Where  a  husband  has  disappeared,  his  wife  would  be 
at  liberty  to  marry  again  after  seven  years  from  the  date  of 
his  appearance  have  elapsed.  But  if  she  marries  again  be- 
fore the  expiration  of  the  seven  years,  withjut  having 
obtained  a  divorce,  she  would  be  guilty  of  bigamy  if  it 
should  turn  out  that  her  husband  was  alive.     lb.,  689 

DEATH  WRONGFULLY  CAUSED. 

1.  Action  in  Ohio  court  for  wrongfully  causing  death  in 
other  state— Laws  of  other  state  control  as  to  cause  of  ao- 
tion.    Wabash  Ry.  Oo.  v.  Fox,  Ad'r,  440 

2.  Wrongfully  causing  death  in  Indiana— Laws  of  In- 
diana permit  enforcement  uf  Ohio  laws  in  that  regard,  in 
their  courts.  Indiana  Employers*  Liability  Act  only  applies 
to  mere  injuries,  not  to  wrongfully  causing  death  of  em- 
ploye,    lb.,  440 

DESCENT  &  DISTRIBUTION. 

1.  Where  a  will  gives  to  children  real  estate  '  in  equal 
shares  subject  to  widow's  dower,  each  talces  the  fee,  and 
in  case  of  death  of^one,  leaving  no  children,    the   husband 
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DESCENT  &  DISTRIBUTION— Continued. 

takes  her  share  for  life,  remainder  to  her  brother  and  sister 
subject  to  testator's  widow's  life  estate,  she  still  survivinff. 
Doppler  V.  Clouwetter,  701 

DISMISSAL  OF  ACTION-See  Action. 

ELECTION. 

1.  The  provision  of  sec.  3022-1,  R.  S.  O.  (Corrupt  Prao- 
tioes  Act),  by  which  members  of  congress  and  other  elective 
public  officers  are  required  to  file  with  the  county  clerk 
within  ten  days  after  the  election  a  statement  of  their  elec- 
tion expenses  and  imposes  a  fine  of  not  more  than  11,000 
for  failure  to  do  so,  so  far  as  members  of  congress  are  con- 
erned,  it  is  not  a  qualification  by  the  state  in  addition  to 
the  qualifications  prescribed  by  the  U.  S.  constitution,  and 
is  valid.  But  the  further  provision,  that  members  of  con- 
gress also  shall  not  be  entitled  to  enter  into  their  office  until 
such  statement  of  election  expenses  is  filed  by  i;hem,  is  an 
additional  qualification  by  the  state  to  those  provided  by 
the  U.  S.  constitution,  and  is  void.     State  v.  Russell,     551 

EMPLOYER  A  EMPLOYE. 

1.  There  is  some  un::ertainty  under  the  decisions  in  Ohio 
whether  the  petition  in  an  action  by  an  employe,  against 
his  employer,  for  damages  for  injury  sustained  by  ma- 
chinery in  defective  or  unsafe  condition,  should  aver,  not 
only  that  such  employe  had  no  knowledge  of  the  unsafe  con- 
dition of  the  cnachinery,  but  also,  that  he  had  no  means  ot 
knowing  it.     Toomey  v.  Avery  Stamp^g  Co.,  183 

2.  But  where  in  such  a  case  the  objection  as  to  such  de- 
fect of  the  petition  was  not  raised  in  the  trial  court,  but  is 
for  the  first  time  made  in  the  reviewing  eourt.  Held,  that 
although  it  has  been  held  in  this  state  that  if  the  petition 
is  defective  in  that  it  does  not  state  a  cause  of  action,  the 
objection  to  the  petition  may  be  raised  at  any  time  and  in 
any  court  in  which  the  case  may  be  pending,  and  if  the 
petition  is  found  so  clearly  defective  that  no  cause  of  action 
IS  stated  in  it,  it  is  proper  fur  the  reviewing  court  to  take 
that  matter  into  consideration  in  disposing  of  the  case; 
yet  a  reviewing  court  will,  under  all  the  circumstances  of 
this  case,  extend  to  the  pleading  a  liberal  construction,and 
will  not  render  any  aid  in  the  support  of  such  a  claim-  be- 
yond what  it  is  compelled  to  do.     lb.,  188 

3.  Authority  of  one  employe  over  another— Relation  by 
order  of  employer  must  appear.  The  mere  working  togeth- 
er, where  the  advice  of  one  is  accepted  by  another,  and 
wheie,  by  superior  knowledge,  one  gives  all  the  advice 
and  direction  for  the  work,  is  not  alone  sufficient  to  consti- 
tute one  the  superior  of  the  other  and  to  make  the  master 
liable  for  his  negligence  by  which  the  other  is  injured,  but 
such  direction   iand  authority  must    be    by    the   authority 

fiven  by  the  master,  or  some  one  standing   in    his    place, 
b.,  188 

4.  Where  evidence  is  introduced  tending  to  show  what 
was  the  relation  between  the  two  servants,  it  is  proper  for 
the  court  to  leave  the  question  whether  one  was  in  author- 
ity over  the  other  or  not,  and  whether  one  had  authority 
to  command  obedience  from  the  other,  to  the  jur^.     lb.,  l& 

5.  Brakeman  having  same  knowledge  of  oondition  of  car 
as  his  superiors,  assumes  the  risk.  T.  &  O.  C.  Ry.  Co.  ▼. 
Beard,  68) 
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ENDORSER  OR  ACCEPTOR-See  also  Negotiable  Instrument 

1.  Signature  of  treasurer  of  corporation  aa  ''Treas/*, 
effects  tiiB  personal  liability.    Eells  v.  Shea,  527 

estoppp;:l. 

1.  An  estoppel  must  be  pleaded  to  be  available  to  a 
party,  ana  when  the  pleadings  fail  to  advise  the  opposite 
party  of  the  defense  of  estoppel,  evidence  to  establiBh  the 
same  can  not  be  considered.     State  ex  rel.  v.  Lewis,  And., 

319 

2.  A  municipality  can  not  be  heard  to  complain  after 
acquiencing  for  a  long  period  in  the  construction  and  effect 
of  a  grant  as  it  was  under$;tood  by  both  parties  at  the  time 
it  was  made.     Cincinnati  v.  C.  &  C.  Bridge  Co.,  306 

3.  Inducing  party  to  undergo  expenses— Where  the  min- 
ister of  tlie  church  went  to  the  manaser  of  the  Waterworks 
Co.,  and  inquired  whether  the  church  could  use  the  water 
of  the  compan5'  for  an  organ  motor  free  of  charge  under 
the  charter  of  the  company,  which  provided  that  it  should 
furnish  water  free  for  the  use  of  the  churches  in  the  city 
and  was  to!d  by  the  manager  that  the  church  might  do  so 
and  was  entitled  to  it,  whereupon  the  church  went  to  the 
expense  of  providing  sucli  water  motor,  the  water  company 
will  then  be  estopped  from  claiming  payment  for  the  use 
of  its  water  for  such  organ  motor:  and  it  wjll  not  be  a  de- 
fense that  the  company  in  fact  intended  to  charge  for  the 
water  but  did  not  then  disclose  such  intention  because  at 
the  time  it  was  in  controversy  with  the  city  in  regard  to 
the  water.     M.  E.  Church  v.  Ashtabula  Water  Co.  578 

EVIDENCE. 

1.  Injury  to  conductor  of  one  freight  train  through  neg- 
ligence of  another  freight  train— Evidence  of  customary 
practice  admissible.    Carl  v.  Pierce,  Recr.  & 

2:  Where  a  wife  claims  that  her  name  signed  to  a  mort- 
gage on  her  real  estate  is  a  forgery,  if  the  evidence  of  such 
forgery  is  clear  and  convincing,  it  is  sufficient  to  overcome 
the  notary's  certificate  of  acknowledgment,  and  the  mort- 
gage will  be  held  void— A  mere  preponderance  of  the  evi- 
dence is  not  enough.     Feagles  v.  Tanner,  86 

8.  A  party  excepting  to  thn  ruling  of  the  court  upon  a 
question  asked  of  a  witness  in  chief  must  state  what  be 
expects  to  prove  by  the  witness  to  enable  a  reviewing  court 
to  see  whether  there  has  been  error  on  account  of  the  re- 
fusal of  the  court  to  admit  that  evidence.  Loud  &  Sons 
Lumber  Co.  v.  Peter.  78 

4.  Whenever,  on  a  former  occasion,  »t  was  the  duty  of  a 
witness  to  speak,  his  silence,  or  his  failure  to  state  the 
whole  truth  concerning  a  material  matter,  may  be  shown 
for  the  purpose  of  impeaching  his  testimony  on  the  witness 
stand.     Spaulding  v.  Tol.  Cons.  Str.  R.  R.  Co.,  99 

5.  Where  a  witness  for  the  plaintiff  in  an  action  for  in- 
juries claimed  to  have  been  the  result  nf  suddenly  increas- 
ing the  speed  of  a  horse  car,  testifies  that  he,  as  condvctor 
of  ttje  car,  at  the  time  of  the  accident,  was  stooping  to 
make  a  fire  in  the  stove  and  was  thrown  backwards  by  a 
sudden  jerk,  and  that,  upon  looking  toward  the  front  of  the 
car,  he  saw  tne  drivnr  with  his  arms  raised  as  if  he  hai 
struck  or  was  about  to  strike  the  horses,  a  written  state- 
ment made  by  such  witness,    as    conductor,    to   the   strset 
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railway  company  on  the  day  of  the  aooident  imputing 
plaintiff^»  injuries  to  his  own  negligence  in  attempting  to 
Doard  the  car  at  the  front  end  while  it  was  moving  rapidly, 
and  omitting  any  reference  to  the  incidents  above  stated, 
tends  to  impeach  such  teFtimony,and  is  admissible  for  that 
purpose.     lb.,  90 

6.  The  mere  fact  that  a  witness  on  the  witness  stand  ad- 
mits making  statements  out  of  court  contrary  to  statements 
made  in  court,  or  having  previously  made  a  written  state- 
ment which  is  silent  as  to  certain  material  facts,  which  it 
was  the  duty  of  the  witness  to  state  and  concerning  which 
he  testifies,  does  not  relieve  such  statement  of  its  character 
as  impeaching  testimony.     lb.,  99 

7.  Whether  such  evidence  is  impeaching,  question  for 
jury— It  is  not  the  duty  of  the  trial  judge  to  determine,  as 
a  matter  of  fact,  whether  under  all  the  circumstances  a 
written  statement  by  its  silence  as  to  material  facts,  made 
by  a  witness  out  of  court,  tends  to  impeach  or  does  im- 
peach his  testimony  on  the  witness  stand.  That  question 
may  properly  be  determined  by  the  ju»'y.     lb.,  99 

8.  Explanation  admissible— A  written  statement  made  out 
of  court  which  tends  to  impeach  the  testimony  of  a  wit- 
ness on  the  witness  stand,  may  be  admitted  as  part  of  his 
cross-examination  or  as  evidence  in  behalf  of  the  defend- 
ant, and  such  witness  may  properly  be  asked  or  permitted 
to  explain  the  omission  to  statn  the  facts  relative  to  which 
the  report  is  silent.     lb.,  99 

9.  In  an  action  for  personal  injuries  a  physician  may 
testify  as  to  what  hi.-?  services,  rendered  the  plaintiff,  were 
reasonably  worth,  and  plainti^  may,  recover  therefor,  al- 
though it  is  not  the  intention  of  the  physician  to  charge 
for  his  services  to  plaintiti  as  a  brother  physician.  Ohliger 
V.  Toledo.  142 

10.  Stubs  in  note-book  incompetent  as  book  account. 
Mathias  Planing  Mill  Co.  v.  Hazen  &  Co.,  287 

11.  Injury  from  dangerous  machine— Evidence  that  for 
many  years  no  accident  happened,  competent.  Hoppe  v. 
Parmalee.  803 

12.  Evidence  as  to  employment  of  children  on  same  kind 
of  machine  in  other  factories  competent  to  show  usual  care, 
lb.,  803 

13.  An  estoppel  must  be  pleaded  to  be  available  to  a 
party.  When  the  pleadings  fail  to  advise  the  opposite  party 
of  the  defense  of  estoppel,  evidence  to  establish  the  same 
can  not  be  considered.     State  ex  rel.  v.  Lewis,  Aud.,       319 

14.  Where  a  witness  is  asked  a  question  which  is  proper 
and  competent  and  tlie  answer  of  the  witness  to  it  is 
partly  competent  and  partly  incompetent,  and  a  motion  is 
made  to  strike  out  tlie  answer  as  a  entirety,  it  is  not  error 
to  refuse  to  sustain  such  motion.  Citoleville  v.  Sohn,  368 
»  15.  Where,  a  witness  for  the  plaintiff,  upon  cross-examin- 
ation, was  asked  and  answered  a  question  in  reference  to  a 
matter  competent  for  the  defendant  to  prove  in  support  of 
its  defense,  but  not  inquired  about  upon  direct  examina- 
tion, and  a  motion  was  made  and  sustained  to  strike  out 
the  answer  of  the  witness,  the  ground  of  the  motion  and  the 
reason  of  the  court  for  sustaining  the  same  not   appearing, 
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it  will  be  presumed  that  the  onurt  suetaiaed  the  motiou  for 
the  reason  that  the  testimony  was  being  introduced  out  of 
its  order;  the  order  of  the  introduction  of  testimony  being 
discretionary  with  the  court.     lb.,  3w 

16.  The  question  of  care  is  for  the  jury  from  the  facts, 
and  testimony  of  plaintiff  that  she  acted  '*with  all  due 
caution^^  is  incompetent.     Jb.,  368 

17.  Dangerous  condition  of  street— Evidence  of  former 
accidents  at  place  only  admissible  for  some  purposes  and 
after  instructions  by  court  as  to  limit  of  admissibility, 
lb.,  368 

18.  Book  accounts  of  one  co-conspirator  admissible 
against  the  other.     Davis  v.  State,  430 

19.  Evidence  of  defendant's  wealth  in  libel  and  slander 
case  admisssible.     Steen  v.  Friend,  459 

20.  Tliat  evidence  of  defendant's  wealth  is  flrfet  brought 
out  in  cross-examining  defendant  is  not  prejudicial  error, 
lb.,  459 

21.  Petition  for  divorce  on  ground  of  cruelty,  admissible 
in  slander  case  to  impeach  later  charge   of    illegal    inter- 
course,    lb.,  459 

22.  Opinion  evidence— When  admissible— Where  it  is  not 
practicable  to  place  before  the  jur3^  all  the  primary  facts 
upon  which  they  are  founded,  the  opinion  of  witnesses 
who  have  shown  their  experience  in  the  matter,  is  admis- 
sible.    C,  C,  C.  &  St.  L.  Ry.  Co.  v.Ullom,  Ad'r,  512 

23.  Rules  of  R.  R.  Co.  are  to  be  ccnsidered  abandoned 
by  long  non-observances  which  the  knowledge  of  the  rep- 
resentatives of  the  R.  R.  Co.     lb.,  512 

24.  Reports  of  R.  {I.  Presidents  to  State  R.  R.  Commis- 
sioner not  admissible  in  evidence  against  railroad  in  dam- 
age suits  for  injuries  to  employes,     lb.,  512 

25.  Where  in  an  action  for  damages  for  injuries  sus- 
tained by  the  plaintiff  in  a  collision  of  his  wagon  with  a 
locomotive,  plaintiff  at  the  time  of  the  trial  has  not  yet 
fully  recovered,  the  question  of  the  future  consequences  of 
the  injuries  is  one  of  probabilities  and  the  opinion  of  his 
physician  and  other  witnesses  as  to  the  future  conse- 
quences of  the  injuries,  based  upon  their  knowledge,  it  ad- 
missible, as  there  can  be  but  one  recovery  of  damages  for 
such  injuries.     W.  &  L.  E.  R.  R.  Co.  v.  Suhrwiar,  558 

23.  Where  testimony  that  is  not  in  accordance  with  the 
terms  of  the  pleadings^  has  bften  offered  without  objection 
by  the  other  party,  the  court  is  authorized  to  allow  the 
pleadings  to  be  amended  to  conform  to  the  proofs.  Where 
objection  to  such  evidence  is  made  by  the  other  party  at 
the  time  it  is  offered,  the  amendment  may  be  permitted, 
but  time  should  be  given  to  the  other  party  to  amend  bis 
pleading  and  prepare  for  trial  on  showing  that  he  has  been 
taken  by  surprise  or  is  prejudiced  Supr.  Com'dry  K.  G. 
R.  V.  Everding,  689 

27.  Where  a  promise  to  pay  is  dependent  on  a  certain 
condition  or  exception,  the  facts  as  to  which  are  exclu- 
sively within  the  itnowledge  of  the  promisor,  if  the  prom- 
isor in  an  action  on  such  promise  pleads  such  condition  or 
exception,  the  burden  of  proving  the  same  is  on  him.     lb., 

689 
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EXCEPTION. 

1.  A  party  ezoepting  to  the  ruling  of  the  court  upon  a 
quagtion  asked  of  awitness  in  chief  muse  state  what  be 
expects  to  prove  by  the  witness  to  enable  a  reviewing  court 
to  see  whether  there  has  been  error  on  account  of  tne  re- 
fusal of  tt.e  court  to  admit  that  evidence.  Loud  A  Sons 
Lumber  Co.  v.  Peter,  73 

EXCEPTION  IN  DEED. 

1.  Conveyance  of  land  excepting  interest  in  unasslgned 
dower  covers  fee  in  part  of  land  afterwards  assigned  for 
dower— Such  exception  not  void  for  uncertainty.  Manley 
V.  Carl,  161 

EXECUTION. 

1.  An  agreement  that  execution  shall  be  stayed  for  a 
certain  time,  is  not  violated  by  the  institution  of  proceed- 
ings in  aid  of  execution  to  subject  certain  equitable  assets 
and  preserve  priority  of  the  lien.     Voorhees  v   Minor,        54 

EXTENSION  OF  TIME— See  Payment. 

1.  Extension  by  agreement  of  time  of  payment  of  prin- 
cipal and  interest  of  bonds,  secured  by  mortgage,  in  uon- 
sideration  that  no  dividend  would  be  declared  and  certain 
improvements  made,  is  based  on  a  good  consideration  for 
such  agreement.     Knickerbocker  v.  Chester  Park  Athl.Co., 

656 
EXTRADITION. 

1.  The  governor  may  demand  extradition  of  a  fugitive 
from  the  state  charged  with  a  misdemeanor  only.  Hudson 
V.  State,  660 

FELLOW  SERVANTS. 

1.  It  is  the  rule  in  Ohio  that  the  master  is  liable  for  in- 
jury to  one  servant  through  the  negligence  of  another 
where  both  are  engaged  in  a  common  employment,  and  one 
is  given  control  over  the  other.  But  the  mere  working  to* 
gether,  where  the  advice  of  one  is  accepted  by  another, 
and  where,  by  superior  knowledge,  one  gives  all  the  advice 
and  direction  for  the  work,  is  not  alone  sufficient  to  charge 
the  master  with  the  negligence  of  either  by  which  the 
other  is  injured,  bur.  such  direction  and  authority  must  be 
by  t^e  authority  given  by  the  master,  or  some  one  standing 
in  hisplace.     Toomey  v   Avery  Stampiug'Co.,  183 

2.  Where  evidence  is  introduced  tending  to  show  what 
was  the  relation  between  two  servants,  it  is  proper  for 
the  court  to  leave  the  question  whether  one  was  in  author- 
ity over  the  other  or-not,  and  whether  one  had  authority 
to  command  obedience  from  the  other,  to  the  jury.     lb.,  183 

FORECLOSURE. 

1.  A  mortgagee  may  institute  a  foreclosure  suit,  against 
a  deceased  mortgagor  in  the  court  of  common  pleas,  mak- 
ing the  heirs,  administratpr  or  executor  and  lienholders 
parties,  and  is  not  obliged  to  work  out  his  rights  in  the  pro- 
bate court  through  the  administrator  or  executor.  Citizens* 
Sav.  Bankv.  Ide,  665 

FORFEITURE. 

1.  Where  rights  in  certain  streets  are  granted  by  a  mu- 
nicipality, the  grant  does  not  become  extinguished  through 
the  failure  of  those  claiming  under  it  to  exercise  privileges 
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which  they  are  not  required  by  the  terms  of  the   grant   to 
exercise.     Cincinnati  v.  O.  &  C.  Bridge  Co.^  396 

FORGERY. 

1.  Forgery  of  wife's  name  to  mortgage— Proof  required 
to  overcome  notary's  certificate.     Feagles  v.  Tanner,         86 

FRAUD— See  also  Statute  of  Frauds. 

1.  The  buyer  of  real  estate,  who  assumes  to  have  special 
knowledge  of  the  value  and  condition  of  the  property,  in 
regard  to  which  the  seller  is  ignorant,  for  the  purpose  of 
misleading  him  and  inducing  him  to  sell  the  same  at  less 
tbau  its  value,  told  him  of  facts  and  conditions  calculated 
to  depreciate  the  value  of  the  premises,  but  omitted  to  dis- 
close  other  facts  within  bis  knowledge  which  would  have 
ffiven  correct  information  of  their  value,  and  by  such 
means  succeeded  in  buying  the  same  at  much  less  than 
their  value.    Such  conduct  on    the   part   of   the    buyer    is 

;        raudulent,  entitling  the  seller  to  set  aside  the  conveyance 
for  fraud.     Manley  v.  Uarl,  161 

2.  Ignorance  as  to  who  is  the  real  principal  in  a  transac- 
tion does  not  give  to  the  claimant  four  years  to  bring  an 
action  from  the  time  of  discoverng  the  real  principal  under 
sec.  4982,  R.  S.     Irwin,  Green  &  Co.  v.  Lloyd,  Tr.,  339 

3.  A  party  by  false  representations  as  to  his  financial 
condition  indued  the  G.  bank  to  accept  his  check  on  the 
M.  bank  and  to  give  bim  credit  for  the  amount  on  its 
books,  as  a  deposit,  and  then  drew  his  check  on  the  Q. 
bank  for  the  amount  of  such  deposit. so  obtained,  in  favor 
of  the  M.  bank  to  whom  be  was  indebted  and  wbn  knew  of 
his  insolvency,  whereupon  the  O.  bank  sent  a  N.  Y.  draft 
for  the  amount  to  the  M.  bank,  but  ascertaining  the  insolv- 
ency of  the  party,  without  delay  notified  the  M.  bank  of 
the  fraud  perpetrated  on  them  and  demanded  the  surrender 
of  the  draft  sent,  tendering  back  such  party's  check.  The 
directors  of  the  M.  bank  had  already  adopted  a  resolution 
directing  their  cashier  to  place  the  amount  of  the  draft  to 
the  credit  of  such  party,  but  the  draft  was  still  in  thn  en- 
velope and  no  entry  was  made  thereof  to  the  credit  of  such 
party  until  the  next  day  after  receiving  sucli  notice.  Held: 
The  bank  should  have  complied  with  the  demand  of  the 
G.  bank,  and  having  failed  to  do  so,  judgment  for  the 
amount  of  the  draft  is  rendered  against  it.  Gibsonburg 
Bank'g  Co.  v.  Wakeman  Baok'g  Co.,  691 

FREIGHT  CHARGES. 

1.  In  an  action  on  a  contract  made  by  a  vendor  in  Day- 
ton, with  a  vendee  at  Cincinnati,  evidence  of  a  local  usage 
of  the  trade  in  Cincinnati  can  not  be  received  to  change  the 
general  rule  of  law  that,  in  the  absence  of  any  special 
agreement  in  relation  to  the  place  of  delivery  or  a  usage  of 
the  trade  or  the  course  of  previous  dealings  between  the 
parties,  the  vendee  is  not  required  to  pay  freight  charges 
for  cariying  the  goods  to  the  vendor;  and  the  fact  that  the 
Duyton  firm  had  an  agent  at  Cincinnati,  and  that  one  of 
their  members  made    weekly    trips    to   Cincinnati    to   sell 

foods  there,  is  not    sufficient    to    charge    such    firm    with 
nowledge  of  a  usage  of  the  trade  prevailing  in  Cincinnati. 
Mathias  Planing  Mill  Co.  v.  Hazen  &  Co.,  287 
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OAS  &  OIL  LEASES. 

1.  While  it  has  been  held  that  gas  and  oil  leases  for  certain 
purposes  and  in  certain  respects,  including  the  right  of  the 
sheriff  to  sell  upon  execution,  are  to  be  treated  as  person- 
alty, it  is  very  doubtful  whether  within  the  purview  of  sec. 
1092,  K.  S.,  providing  for  the  sale  of  real  property  by  mu- 
nioipalities^and  under  the  definition  of  "real  estate"  given 
in  the  municipal  code  (sec.  1586  B.S. ),  such  leases  can  be  re- 
garded as  personal  property, since  they  involve  rights  and 
easements  of  an  incorporeal  nature.  Kerlin  Bros.  v.  To- 
ledo, 603 

IMPEACHMENT  OF  WITNESS— See  Evidence. 

INFIRMARY  DIRECTOR-See  County  Officers. 

I.  Allowance  to  Co.  Infirmary  Director  for  services  as 
clerk  of  board  illegal.     State  for  use  v.  Brown,  67 

INJUNCTION. 

1.  When  a  Telephone  Co.  by  the  use  of  the  street  sub- 
stantially deprives  an  abutting  owner  of  his  property  lights, 
he  in  not  driven  to  his  action  at  law,  but  may  pursue  the 
remedy  which  repairn  the  wrong  by  removing  nhe  cause  of 
it.  And  his  right  to  this  remedy  is  not  measured  by  the 
extent  of  the  injury, nor  by  the  necessity  or  convenience  of 
the  company  to  whom  the  use  is  granted.  Mantell  v. 
Bucyrus  Tel.  &  Telph.  Co..  .846 

2.  The  remedy  of  a  municipality  against  the  obstruction 
of  certain  streets  by  wharves  and  landings,  is  not  by  in- 
junction, but  in  an  action  for  the  recovery  of  possession  of 
real  estate  and  for  damages.  Cincinnati  v.  C.  &  C.  Bridge 
Co.  396 

8.  Por  the  violation  of*the  rights  of  the  owner  of  marshy 
and  submerged  lands  on  Lake  Erie  to  hunt  and  trap 
thereon  the  law  afPords  no  adequate  remedy, and  injunction 
will  lie.    Winous  Point  Shooting  Club  v.  Bodi,  637 

4.  Injunction  for  restraining  breach  of  contract  not  to  be 
granted  where  there  is  a  remedy  at  law  for  damages. 
Rosenstiel  v.  Jones  Bros.  El.  Co.,  706 

INSURANCE,   FIRE. 

1.  Where  an  insurance  policy  provides  that  it  should  be 
void  if  the  subject  should  be  or  become  encumbered  by 
mortgage,  etc.,  unless  such  incumbrance  should  be  placed 
on  the  property  with  the  written  consent  of  the  company, 
and  the  property  is  encumbered  by  inortgagesat  the  time  of 
the  issue  and  acceptance  of  the  policy,  which  was  unknown 
to  the  company,  the  insured  cannot  recover  even  though  he 
made  no  representations  to  the  company  as  to  encum- 
brances.    Hickey  v.  Dwelling  House  Ils.  Co.,  386 

2  The  liability  of  one  insured  in  a  Mutual  Fire  Ins.  Co., 
on  his  premium  note  is  not  extinguished  by  the  fact  that 
the  property  insured  was  destroyed  by  fire  and  the  loss 
paid  the  innured  by  the  company,  but  he  remains  liable  on 
fruch  note  according  to  its  terms  for  subsequent  losses  sus- 
tained by  the  company.     Mansfield  &  Hahn  v.  Houston,  662 

3.  No  amount  of  diligence  on  the  part  of  the  insured 
would  excuse  non-payment  of  the  premium  unless  some  act 
of  the  Insurance  Co.  either  of  omission  or  commission,  in- 
tervened to  prevent  such  payment.  Fidelity  Ins.  Co.  v. 
Troy,  644 
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INSURANCE,  LIFE. 

1.  In  life  insuiaDoe  it  ib  auffl«i«nt  that  at  the  time  the 
policy  was  issued  there  was  a  relation  existing  entitling 
the  party  to  be  a  beneficiary,  and  nothing  occurring  after- 
waras  (in  this  case  divorce  and  subsequent  re-marriage) 
will  terminate  her  interest  in  the  policy.  Supr.  Com^dry 
K.  G.  R.  V.  Everding,  689 

INTEREST— See  also  Oontracf. 

1.  Contract  made  in  different  state— Different  rate  of 
legal  interest— Rate  of  interest  of  state  as  to  the  laws  of 
which  contract  is  made  controls.  Demland  v.  PioneerfSav. 
&  L.  Co.,  223 

ITINERANT  VENDORS. 

1.  The  $500,  deposited  with  the  secretary  of  state  under 
the  itinerant  vendors  act.  sec.  4402-1,  R.  S.,  is  for  the  pur- 
pose of  securing  the  purchasers  of  goods  from  being  de- 
frauded. The  dftposit  is  required  to  make  it  possible  for 
customers  of  these  places  to  recover  if  they  got  swindled 
on  the  goods.     Burgunder  v.  Weih  706 

JUDGMENT. 

1.  The  ground  that  the  judgment  was  rendered  before 
the  action  regularly  stood  for  trial,  is  not  one  within  the 
meaning  of  sec.  5357,  R.  S.  providing  for  correction  of  judg- 
ments for  irregularity  in  obtainng  it,  by  motion.  Andrews 
V.  Hyde  Park,  278 

2.  Action  before  J.  P.  against  two  defendants— Dismissal 
as  to  one  and  judgment  as  to  the  other— Appeal  by  latter 
does  not  vacate  dismissal  as  to  first  party.  Mulroouey  v. 
Lederer,  382 

3.  Judgment  by  default  against  corporation— Statutory 
liability  of  stockholders— Defenses  that  should  have  beeu 
but  werp  not  set  up  by  corporation  not  available  for  the 
stockholders  against  claim  adjudicated,  in  action  against 
them  on  their  statutory  liability.     Gaw  v.  Glass  Co.,       416 

4.  Sec.  907b,  R.  S.,  which  provides  that  no  judgment  the 
record  whereof  has  beeu  destroyed  by  fire,  etc.,  shall  be 
held  binding  and  in  force  against  the  judgment  debtor,  or 
be  executed,  ''unless  the  action  or  proceeding  to  establish 
the  existence  of  such  judgment  prior  to  the  destruction  of 
the  record  thereof, shall  be  begun  within  five  years  from  he 
passage  of  this  act,**  does  not  apply  to  a  case  where  a  judg- 
ment was  recovered  before  a  J.  P.,  and  a  transcript  filed 
with  the  clerk  of  the  court  of  common  pleas  for  execution 
against  real  estate  of  the  debtor,  and  part  of  the  judgment 
made  by  the  sale  of  such  real  estate  under  the  execution 
issued  from  the  court  of  common  pleas,  the  records  of 
which  court  were  afterwards  destroyed  by  fire;  as  in  such 
case  the  judgment  was  not  recovered  in  the  court  of  com- 
mon pleas,  but  before  a  J.  P.     Hicks  v.  Archer,  470 

5.  Where  the  circuit  court  of  another  circuit  sitting  in 
Hamilton  county  had  heard  a  case  there,  and  after  the  re- 
turn of  the  judges  of  such  circuit  court  to  their  homes,  the 
presiding  ludge  thereof  sent  a  judgment  entry  to  the  clerk 
of  Hamilton  county  to  be  entered,  which  was  done,  such 
judgment  entry  will  not  be  vacated  as  erroneously  or  im- 
properly made  by  the  clerk  on  the  affidavit  of  the  attorney 
of  the  unsuccessful  party,  averring  that  the  judgment  en- 
try was  only  the  individual  act  of  the    presiding   judge   of 
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that  court,  not  approved  by  bis  aasooJates,  witboat  stating 
facts  sustaining  sucb  averment.     Ryan  v.  Both,  472 

6.  Where  in  an  action  for  the  foreclosure  of  a  chattei 
mortgage,  without  asking  for  a  personal  judgment,  the  de- 
fendant fails  to  answer  within  the  time  fixed  in  the  sum- 
mons served  on  him,  he  is  in  court  only  up  to  the  answer 
day  so  fixed  as  to  the  parties  who  brought  him  in,  and  only 
AS  to  the  matters  pertaining  to  such  foreclosure.  And  where 
a  co-defendant,  after  the  answer  day  so  fixed  in  such  sum- 
mons, files  a  cross-petition  against  such  defendant  asking 
for  a  persona]  judgment  on  his  claim,  but  fails  to  have  a 
summons  on  his  cross-petition  served  on  such  defendant, 
who  does  not  appear,  a  judgment  taken  against  defendant 
on  such  cress-petition  is  void,  and  such  defendant  may  at- 
tack its  validity  without  being  required  to  set  up  any  de- 
ff^nses  if  any  he  has  against  such  oo-defondant^s  claim. 
Bailey  v.  Young,  546 

7.  Outside  party  to  suit  has  no  right  to  interfere  with 
judi^ment  by  mandamus.     State  ex  rel.  v.  Spiegel,  697 

8.  Where  a  judgment  is  rendered  affecting  the  interest  of 
a  party  not  a  party  to  the  suit,  such  party  is  not  author- 
ized to  institute  error  prooeediDg!^  to  such  judgment.  Mur- 
<]ock  V.  Kramer,  666 

9.  In  the  matter  of  ttje  appointment  of  administrators 
the  jurisdiction  of  the  probate  courb  is  exclusive  and  its 
determination  can  nor  be  collateralJy  attacked.  X.  &  O.  C. 
By.  Co.  V.  Beard,  Ad'r,  681 

10.  A  judgment  rendered  against  two  persons  on  a  joint 
claim  when  only  one  of  the  persons  was  before  the  court, 
is  erroneous  as  to  the  one  served  and  void  as  to  the  one  not 
served,  and  to  a  petition  in  error,  filed  by  both,  the  judg- 
ment as  to  both  must  be  set  aside.     Schneck  v.  Groh,      709 

11.  Judgment  of  court  in  trial  of  case  heard  without  jury 
equivalent  to  verdict  of  jury.    Gebaur  v.  Vesper,  711 

JUBISDICTION. 

I.  Where  in  an  action  in  the  common  pleas  by  a  plaintiff 
to  subject  interests  of  the  defendant  in  certain  property  to 
the  payment  of  his  lien,  it  appeared  that  an  action  in  the 
nature  of  a  creditor's  bill  had  been  previously  brought  in 
the  U.  S.  court  against  the  same  defendant  to  subject  other 
real  estate  of  sucli  defendant  to  the  payment  of  claims  of 
plaintiff  in  that  action;  that  the  plaintiff  in  the  action  in 
the  common  pleas,  a3  the  holder  of  liens  on  that  property, 
had  been  made  a  party  in  the  action  in  thnU.  S.  court  and 
called  on  to  set  up  any  claim  which  he  might  have  against 
the  same,  and  that  by  his  answer  he  did  so,  but  in  that  as- 
serted no  claim  against  the  property  affected  in  the  case  in 
the  common  pleas;  that  some  of  the  parties  to  the  suit  in 
the  U.  S.  court  claiming  an  interest  in  the  real  estate  de- 
scribed in  the  petition  in  both  cases,  sought  by  cross-peti- 
tion to  bring  before  the  U.  S.  court,  questions  involving 
-the  real  estate  described  in  the  case  in  the  state  court, but  no 
service  of  process  on  such  cross-petition  was  made  on  any 
parties,  or  appearance  entered  in  any  way.  Held,  that  in 
such  case  the  questions  raised  are  not  before  the  U.  S. 
court,  and  it  can  not  properly  adjudicate  upon  them,  and 
the  plaintiff  in  the  state  court  had  the  right  to    commence 
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and  prosecute  his  aotion    in    the    state    court   against    the 

Sroperty  mentioned  in  liis  petition,  and  it  he  oan  obtain  a 
eoree  there  before  one  is  properly  entered  in  the  U.  S. 
court,  on  due  service  of  process  on  such  cross-petitions  in 
the  (J.  S.  court,  such  decree  will  be  conclusive  and  binding 
against  all  of  the  parties  to  the  cause.     Voorbees  v.  Minor, 

2.  In  favor  of  courts  of  inferior  and  limited  jursidiction 
there  is  no  presumtion  of  the  existence  of  facts,  the  exist- 
ence of  which  is  required  to  authorize  the  exercise  of  juris- 
diction. Such  facts  must  be  made  to  appear  affirmatively, 
and  especially  is  this  so  where  an  attempt  is  made  to  ob- 
tain service  upon  a  corporation  through  an  inferior  officer 
or  agent.     UarJ  v.  Pierce,  Rec'r,  68 

JURY. 

1.  Where  evidence  is  introduced  tending  to  show  wliat 
was  tlie  relation  between  two  servants,  it  is  proper  for 
the  court  to  leave  the  question  whether  one  was  in  author- 
ity over  the  other  or  not,  and  whether  one  had  authority 
to  command  obedience  from  the  other,  to  the  jury.  Toomey 
V.  Avery,  183 

2.  Requirement  that  every  juror  in  criminal  cases  must 
be  convinced  beyond  reasonable  doubt— The  duty  of  the 
jury  in  that  regard  is  sufficiently  explained  by  a  charge  of 
the  court  that  "before  a  conviction  can  be  rightfully  re- 
turned against  these  defendants  upon  this  indictment  or 
upon  any  count  of  it,  the  evidence  offered  in  support  of 
each  charge  must  satisfy  the  jury  beyond  a  reasonable 
doubt  before  a  conviction  can  be  had.^'  (Af.  S.  C,  44  W. 
L.  B.,  247).     Davis  v.  State,  480 

8.  It  is  a  matter  of  serious  doubt  whether  it  is  improper 
for  a  juror  to  take  notes  of  the  testimony.  On  questions 
for  fact  court?  make  memoranda  as  to  the  evidence  before 
them,  and  it  would  seem  that  if  tliisis  proper  for  a  member 
of  the  court,  it  would  be  proper  for  a  juror  to  do  sc.  C, 
0.    0.  &  St.  L.  Ry.  Co.  v.  Ullom,  512 

JUSTICE  OF  PEACE. 

1.  Jurisdiction  of  inferior  court— Jurisdictional  facts 
must  appeac     Jones  v.  T.  &  O.  C.  Ry.  Co.,  03 

2.  If,  in  a  civil  action  before  a  J.  P.  brought  in  the 
county  but  not  in  the  townsliip  of  defendant's  residence,  a 
writ  of  attachment  is  in  good  faith  sued  out  and  issued 
with  the  summons.,  and  the  defendant  is  served  personally, 
the  justice  acquires  jurisdiction  to  proceed  to  judftment  on 
the  merits,  though  no  property  is  seized  or  held  under  the 
attachment.     Kelly  v.  Flannagan,  391 

LANDLORD  &  TENANT. 

1.  A  landlord  is  charged  with  the  duty  of  keeping  in  re- 
pair and  free  from  danger,  a  common  passage-way  for  a 
number  of  his  tenants,  where  he  has  control  of  the  passage- 
way subject  only  to  the  tenants  right  to  use  the  same  as  a 
passage-way.     Tol.  Real  Estate  Cu.  v.  Putney,  486 

2.  The  second  floor  of  a  block  of  eleven  buildings  opened 
in  the  rear  upon  a  gallery  extending  the  entire  length  of 
the  block  which  was  owned  by  two  parties,  five  of  the 
buildings  belonging  to  one  party  and  six  to  the  other. 
Along  the  gallery  extending  along  the  whole   block   ran    a 
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balustrade  or  railing,  which  on  the  side  of  one  owner  was 
defective,  and  thi*  child  of  a  tenant  of  the  other  owner  fell 
through  the  opening  caused  by  such  defect  in  the  balus- 
trade and  was  injured.  An  action  was  commenced  against 
such  owner  of  the  other  part  of  the  buildings  for  damages 
for  such  injury.  Held,  If  the  passage-way  was  freely  and 
habitually  used  by  the  occupants  of  the  adjoining  building 
in  passing  to  and  from  their  apartments,  and  this  was 
known  to  and  acquiesced  in  by  the  defendant,  then  it  was 
the  duty  of  the  defendant  to  use  ordinary  care  to  keep  said 
passage-way  in  a  safe  conditon  for  use  by  the  children  of 
such  adjoining  tenants,  if  he  knew  or  had  reason  to  expect 
thfiit  such  children  would  pass  along  this  passage-way  or 
use  it  for  any  purpose.     lb.,  486 

8.  But  if  the  defendant,  in  good  faith,  through  his  agent, 
endeavored  to  keep  such  passage-way  closed  against  the 
occupants  of  the  adjoining  building,  and  if  ty  the  erection 
and  maintenance  of  a  suitable  gate  or  otherwise  defendant 
gave  notice  to  said  adjoining  occupants  that  they  would 
not  be  permitted  to  use  such  passage-way,  then  he  would 
not  be  regarded  as  acquiescing  in  the  use  of  such  paspage- 
wa^  by  the  adjoining  occupants,  and  he  would  not  be  liable 
for  injuries  sustained  in  such  passage-way  by  the  occupants 
of  the  adjoining  building,  although  at  times  tbo  gate, 
through  the  acts  of  other  parties,  was  unfastened  and 
opened,  and  thereby  the  adjoining  occupants  were  enabled 
to  and  did  pass  upon  such  passage-way.     lb.,  486 

LIBEL  &  SLANDER. 

1.  Petition  for  divorce  on  ground  of  cruelty,  admissible 
in  slander  case  to  impeach  later  charge  of  illegal  inter- 
course.    Steen  v.  Friend,  469 

2.  To  make  the  defense  that  a  paper  writing,  libelous 
upon  its  face,  is  privileged,  the  defense  must  be  pleaded, 
and  the  facts  constituting  the  privilege  must  be  set  forth 
in  the  answer,  in  order  that  the  plaintiff  may  be  advised  of 
the  defense;  and  the  issue  is  for  the  jury,  lb.,  459 

3.  Charge  of  unchaste  conduct  of  woman,  libel.     lb.,  469 

4.  In  libel  and  slander  suits,  bad  chaiacter  of  plaintift, 
while  it  may  go  in  mitigation  of  damages,  would  not  be  a 
complete  defense,  if  the  words  were  in  fact  uttered  and 
were  in  fact  false;  and  a  verdict  for  plaintiff  by  the  jury 
who  heard  the  evidence  and  saw  th^  witnesses  will  not  be 
disturbed  as  against  the  weight  of  the  evidence,  or  at  least 
excessive.     lb.,  469 

LICENSE. 

1.  If  the  contract  whereby  a  grant  in  the  streets  of  a 
city  is  conveyed  contains  the  elements  of  a  valuable  con- 
sideration, equity  can  not  be  invoked  to  amend  it  without 
an  offer  to  restore  the  rights  parted  with  when  the  contract 
was  executed,  and  the  grant  is  irrevocable  whether  it  con- 
veyed an  easement  or  a  mere  license.  Cincinnati  v.  0.  6o 
C.  Bridge  Co.,  896 

LIS  PENDENS. 

1.  The  rule  and  effects  of  lis  pendens  do  not  apply  to 
delinquent  tax  sales,  where  at  the  time  of  such  tax  sale 
a  suit  to  foreclose  a  mortgage  on  the  property  in  question 
was  pending.     State  ex  rel.  v.  Godfrey,  649 
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LIVERY  KEEPER. 

1.  Livery  keeper^s  claim  fur  kei^ping  horse  Is  saperior  ta 
that  of  a  mortgage  on  the  same.    Swift  A  Co.  v.  Lenzer,  66T 

MANDAMUS. 

1.  On  who  has  no  interest  in  an  aetion  will  not  be  per* 
mitted  to  interfere  by  a  proceeding  in  mandamus  with  an 
order  or  judgment  therein.     State  ex  rel.  v.  Spiegel,        69T 

2.  In  a  proceiding  in  mandamus  to  compel  the  aocept- 
anoe  of  a  surety,  ths  qualification  of  the  proposed  surety 
as  to  residence  is  not  shown  by  a  mere  allegation  without 
proof,  that  he  was  a  resident  of  the  state  at  the  time  the 
petition  in  mandamus  was  filed.     lb.,  597 

3.  A  mandamus  proceeding  is  a  civil  action  against 
which  the  bar  of  the  statute  of  limitations  may  be  inter- 
posed.    Boston  Rubber  Oo.  v.  Hagerty,  Aud.,  711 

MECHANIC'S  LIEN. 

1.  Where  the  owner  of  the  property  let  a  contract  for  the- 
constructiun  of  a  building,  and  one  party  made  his  contract 
and  commenced  his  work  on  the  building,  and  furnished 
material  under  his  contract.  Then  the  owner  placed  a 
mortgage  on  the  property,  and  thereafter  another  party 
who  had  taken  the  contract  for  another  portion  of  the  work 
on  the  building,  commenced  to  furnish  materials  and  to  do- 
work  thereon  under  hiR  contract,  in  determining  the  prior- 
ity of  the  liens.  Held:  That  the  amount  of  the  first  me- 
clianio's  lien  shoula  be  taken  out  of  the  proceeds  of  th» 
sale  of  the  property;  than  out  of  what  remains,  the  mort- 
gage should  be  paid;  add  what  remains  to  what  was  taken 
out  on  account  of  the  first  mechanic*s  lien,  and  pro  rate 
that  amount  between  the  twomeclianics^  lien  holders  share 
and  share  alike.     Ohio  Sav.  &  L.  Co.  v.  Johnson.  9& 

2.  Sub-contractor^s  lien^The  owner  of  the  building  sus- 
tains no  contractual  relations  to  the  sub-contractor.  Uia 
property  can  be  subjected  to  a  lien  in  favor  of  a  sub-con- 
tractor, only  as  provided  by  the  statute;  and,  before  such 
lien  can  be  perfected,  the  claim  must  be  filed  with  the 
owner  of  4'he  building,  notice  given  to  his  contractor  by 
the  owner  of  the  building  that  he  may  have  an  opportunity 
to  contest  the  claim,  either  to  arbitrate  or  consent  to  it  in 
some  way,  and  an  opportunity  given  to  the  contractor  to 
pay  his  debt  when  adjusted,  and,  if  not  paid  by  the  con- 
tractor within  five  days  after  the  adjustment,  then  it  be* 
oomes  tiie  duty  of  the  owner  of  the  building  to  pay  pro  rata 
to  the  holders  of  the  various  sub- oon tractors'  liens.  Van 
Oleve  Glass  Uo.  v.  Wamelink,  510 

MEDICAL  PRACTICE. 

1.  Question  whether  under  a  showina  it  was  an  emerg- 
ency wherein  the  defendant  had  prescribed,  properly  left  to 
Jury.     Plant  v.  State,  70T 

MINOR. 

1.  Where  a  minor  executes  a  mortgage  on  her  propertv 
to  secure  a  debt  for  which  she  is  in  no  way  liable,  saoh 
mortgage  is  voidable,  and  she  may  repudiate  it  at  becom- 
ing of  age,  in  some  way  sanctioned  by  the  law.  Hetterick 
V.  Porter,  110 

2.  Where  a  minor  signed  a  mortgage  for  a  debt  for  which 
she  is  in  no  way  liable,  and  after  coming  of  age,    without 
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any  other  aot  either  affirming  or  repudiating  the  mortgage, 
re-oonveyi  the  property  lo  mortgaged  to  a  party  who  hae 
fall  knowledge  of  all  the  facts,  the  consideration  being 
equal  to  the  full  value  of  the  property  free  from  such  mort- 
gage, luch  conveyance  will  amount  to  a  repudiation  of  the 
mortgage,  although  the  deed  of  conveyance  was  only  a 
quit-claim  deed  without  any  covenants  against  incum- 
brances,    lb.,  110 

3.  The  children  of  a  deceased  widow,  who  are  under  the 
age  of  fifteen  years  at  the  time  of  her  death,  are  not  enti- 
tled to  hare  set  off  and  allowed  to  them,  under  title  ^2, 
chapter  2,  B.  S.,  the  property  exempted  from  administra-. 
tion  in  section  6088;  and  an  allowance  for  their  support  for 
twelve  months  from  her  decease.  Hance,  Guard.,  v. 
Chappell,  Adr,  214 

MISCONDUCT  OF  COUNSEL. 

1.  Misconduct  of  prosecting  attorney  in  argument  to  jury 
ground  for  reversal  witljout  objection  made  at  the  time, 
where  oumments  of  prosecutiug  attorney  are  so  flagrantly 
unjust  and  improper  as  to  require  a  verdict  obtained  thereby 
to  be  set  aside.     Davis  v.  State,  480 

2.  Improper  statement  of  counsel  to  jury  not  based  on 
anything  in  record— Duty  to  instruct  jury  to  disregard. 
Steen  v.  Friend,  469 

MORTGAGE. 

1.  Taking  note  and  mortgage  for  money  owing— Right  to 
recover  on  note  not  affected  by  fact  of  knowledge  that  it 
will  work  preference  as  to  other  creditors.  O'Keefe  v.  Ma- 
honey,  709 

2.  A  mortgagee  of  a  corporation  who  withholds  his  mort- 
gage from  the  records  uotii  after  such  petition  has  been 
lied,  acquires  thereby  no  prior  rights  as  against  the  other 

creditors  of  the  corporation,  and  especially  is  this  so  where 
such  mortgagee  is  a  director  and  the  president  of  the    cor- 
poration.    Cheney  v.  Maumee  Cycle  Co.,  19 
8.     Where  a  wife  claims  that  her  name  signed  to  a  mort- 

?:age  on  her  real  estate  is  a  forgery,  if  the  Avidence  of  such 
orgery  is  clear  and  convincing,  it  is  sufficient  to  overcome 
the  notary^s  certificate  of  acknowledgment,  and  the  mort- 
gage will  be  held  void— A  mere  preponderance  of  the  evi- 
dence is  not  enough— What  evidence  held  sufficient. 
Feagles  v.  Tanner,  86 

4.  Where  the  owner  of  the  property  let  a  contract  for  the 
construction  of  a  building,  and  one  partv  made  his  contract 
and  commenced  his  work  on  the  building,  and  furnished 
material  under  his  contract.  Iheu  the  owner  placed  a 
mortgage  on  the  property,  and  thereafter  another  party 
who  had  taken  the  contract  for  another  portion  of  the 
work  on  the  building,  commenced  to  furnish  materials  and 
to  do  work  thereon  nnder  his  contract,  in  determining  the 
priority  of  the  liens.  Held:  That  the  amount  of  the  first 
mechanic's  lien  should  be  taken  out  of  the  proceeds  of  the 
sale  of  the  property;  then  out  of  what  remains,  the  mort- 
gage should  be  paid.     Ohio  Sav.  &  L.  Co.  v.  Johnson,       96 

5.  Where  a  minor  executes  a  mortgage  on  her  property 
to  secure  a  debt  for  which  she  is  in  no  way  liable,  such 
mortgage  is  voidable,  and  she  may  repudiate  it  at*  becom- 
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ing  of  age,  in  some  way  sanctioned  by  the  law.     Hetteriok 
V.  Porter,  110 

6.  Where  a  minor  signed  a  mortgage  for  a  debt  for  which 
she  is  in  do  way  liable,  aod  after  coming  of  age,  withoat 
any  other  act  either  affirming  or  repudiating  the  mortgage, 
she  conveys  the  property  so  mortgaged  to  a  paity  who  ban 
full  knowledge  of  all  the  facts,  the  consideration  being 
equal  to  the  full  value  of  the  property  free  from  such  mort- 
gage, such  conveyance  will  amount  to  a  repudiation  of  the 
mortgage,  although  the  deed  of  conveyance  was  only  a  quit- 
claim deed  without  any  covenants  against  incumbrances, 
lb.,  110 

7.  A  mortgagee  may  Institute  a  foreclosure  suit  against 
a  deceased  mortgagor  in  the  court  of  common  pleas,  mak- 
ing the  heirs,  administrator  or  e^Secutor  and  lienholders 
parties.and  is  not  obliged  to  work  out  his  rights  in  the  pro- 
bate court  through  the  administrator  or  executor.  Citi- 
zens* Sav.  Bank  v.  Ide,  665 

MUTUAL  BENEFIT  ASSOCIATION. 

1.  Disappearance  of  member— After  seven  years  pre- 
sumption of  death  arises  and  certificate  payable/  Supreme 
Commandery  K.  G.  R.  v.  Everding,  689 

2.  A  member  of  a  mutual  benefit  association  had  paid  all 
the  assessments  made  on  him  by  the  association  up  to  the 
time  when  he  disappeared.  The  association  thereupon  de- 
clined to  accept  payment  of  the  assessment  coming  due 
subsequently  to  his  disappearance,  tendered  by    the    bene- 

*  ficiary  named  in  the  certificate,  on  account  of  such  disap- 
perance,  and  did  no  longer  make  any  assessments  on  him. 
Held:  In  a  action  brought  on  such  certificate  after  seven 
years  from  the  disappearance  of  such  member  had  elapsed, 
that  the  presumption  being  that  he  was  dead,  the  benefi- 
ciary was  entitled  to  recover  on  the  certificate.  Supreme 
Commandery  K.  G.  R.  v.  Everding.  689 

8.  The  burden  of  proving  that  the  member  was  dead  at 
the  time  the  payment  of  the  assessment  was  tendered  by 
his  wife  to  keep  the  certificate  alive,  and  acceptance  re- 
fused by  the  association  on  the  ground  that  the  member 
was  dead,  is  on  the  company.     lb.,  689 

NEGLIGENCE. 

1.  Agreement  to  protect  vessel  while  loading  from  storm 
—Liability  for  failure  to  comply.  Loud  &  Sons  Lumber 
Co.  V.  Peter,  78 

2.  In  such  case  damages  for  repairs  and  demurrage  al- 
lowable, lb.,  78 

8.  Where  a  person  is  injured  by  the  negligence  of  the 
operator  while  riding  in  an  elevator  in  an  office  building 
tne  property  of  an  estate  managed  and  controlled  by  an 
executor,  such  injured  person  can  not  recover  damages  for 
such  injury  in  an  action  against  the  executor  in  his  repre- 
sentative capacity.     Deshler  v.  Franklin.  Ex*r,  56 

4.  Collision  of  vehicle  with  street  car— Liability  of  com- 
pany notwithstanding  contributory  negligence  of  other 
party— Improper  charges.    Cin*tl  Str.  Ry.  Co.  v.    Jenkins. 

256 

5.  It  is  the  duty  not  only  of  the  driver  of  a  wagon,  but 
also  of  the  occupants,  in  approaching  a   railroad   crossing 
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known  to  tbeio,  to  look  and  listen  for  an  approaohing  train; 
and  where  the  evidence  shows  that  the  occupant  as  well  ai 
the  driver  failed  to  do  so,  the  occupant  is  guilty  of  negli- 
gence which  will  prevent  the  recovery  of  damages  from  the 
railroad  company  for  injury  received  at  the  crossing  by  a 
ooilision  of  the  wagon  with  an  approaching  train,  although 
the  railroad  company  was  also  guilty  of  negligence  by 
running  at  an  unlawful  speed  within  city  limits  and  failing 
to  blow  the  whistle  and  ring  the  bell  as  provided  by  stat- 
ute.    T.  &  O.  C.  Ry.  Oo.  V.  Eatherton,  297 

6.  The  doctrine  of  imputed  negligence  would  only  arise 
in  such  case  if  the  occupant  had  notified  the  driver  of  the 
approach  of  the  train  in  time  to  stop,  and  the  driver  had 
notwithstanding  such  warning  failed  to  do  so,  and  the  oc- 
cupant was  not  in  a  condition  to  save  himself,  in  which 
case,  under  the  rule  in  Ohio,  the  railroad  company  would 
have  been  liable  to  such  occupant  for  injury  received  on 
account  of  its  own  negligence.     lb.,  297 

7.  The  supreme  court  of  Ohio  has  never  yet  gone  so  far 
as  to  say  that  an  act  done  in  violation  of  a  statute  or  an 
ordinance  Is  negligence  perse.  Nor  has  that  court  gone  so 
far  as  to  say  that  the  violation  of  such  statute  or  ordinance 
raises  a  presumption  of  negligence,  although  there  are  many 
authorities  outside  of  Ohio  in  support  of  each  of  these 
propositions.    Hoppe  v.  Parmalee,  303 

8.  Under  the  rule  which  makes  the  happening  of  former 
accidents  competent  to  prove  knowledge  of  the  dangerous 
character  of  a  certain  machine,  it  is  also  competent  to 
show  Dy  a  witness  familiar  with  the  machine  that  during 
its  operation  for  many  years  no  accident  occurred  thereon, 
lb.,  303 

9.  In  an  action  for  damages  for  injury  sustained  by  a 
child  in  operating  a  certain  machine,  evidence  is  compe- 
tent to  the  effect  that  at  other  factories  young  children,  not 
older  than  the  plaintiff,  were  employed  in  feeding  such 
machines,  as  tending  to  show  that  the  defendants  exercised 
such  care  and  prudence  as  was  ordinarily  exercised  by 
others  under  similar  circumstances.     lb.,  8(& 

10.  An  action  for  wrongfully  causing  death  In  Indiana 
is  maintainable  in  Ohio  courts.  The  laws  of  Indiana  per- 
mit enforcement  of  Ohio  laws  in  tnat  regard,  in  their 
courts,  and  the  Indiana  Employers'  Liability  Act  only  ap- 
plies to  injuries,  not  to  wrongfully  causing  death  of  employe. 
Wabash  Ry.  Co.  v.  Fox,  Ad'x,  440 

11.  Where  a  locomotive  is  being  moved  about  In  railroad 
yards  where  men  are  at  work  and  where  their  duty  calls 
them  and  where  they  may  be  expected  to  be  upon  the 
tracks,  the  question,  in  an  action  for  injuries  or  wrongful 
death,  whether  or  not  It  was  negligence  for  an  engineer  to 
omit  ringing  his  bell,  and  loud  enough  to  give  reasonable 
warning,  and  constantly,  is  one  for  the  jury  to]  determine, 
lb.,  440 

12.  Where  the  question  for  the  jury  to  determine  was 
whether  the  plaintiff's  injury  was  caused  solely  by  the 
negligence  of  the  defendant,  or  whether  she  was  guilty  of 
contributory    negligence,    plaintiff   having   been    asked   a 
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oroper  aueetion,  answered:  **I  was  uiing  all  due  caution", 
it  was  error  for  the  court  to  refuse  to  strike  out  said  answer 
upon  defendant's  motion.     Circleville  v.  Sohn,  3e& 

13  Evidence  of  previous  accidents  tiaving  been  offered, 
the  court  should  at  the  time  said  testimony  is  received, 
then  instruct  the  Jury  that  such  testimony  can  only  be  used 
by  them  for  two  purposes:  First,  as  tending  to  show  the 
defective  condition  of  the  alley  crossing,  and  second,  as 
t«ndinir  to  show  that  the  city  authorities  had  knowledge  or 
should  be  charged  with  knowledge;  but  that  it  is  not  oom- 
oetent  for  them  to  consider  such  evidence  as  proving  that 
oitv  was  negligent  in  permitting  said  alley  crossing  to  re- 
main in  such  condition,  nor  that  such  condition,  as  between 
the  plaintiff  and  defendant,  was  ihe  sole  cause  of   her   in- 

J    __       ru  368- 

14  In  an  action  for  damages,  where  one  of  the  Issues 
beinjr  tried  is  the  contributory  negligence  of  the  plaintiff, 
an  Instruction  which  measures  and  limits  the  degree  of 
care  to  be  used  by  the  plaintiff's  apprehension    of   <J«n8«^ 

^*16  "where^the  evidence  shows  that  the  plaintiff's  injury 
was  caused  by  some  negligent  act  of  the  defendant,  net 
Alleaed  in  the  petition,  and  no  objection  is  made  to  the  in- 
troductlon  of  such  testimony,  the  objection  cannot  be  saved 
by  asking  the  court  to  charge  the  jury  that  they  cannot 
consider  such  testimony.     lb.,  ,    .       ^  ^ 

16  Where  the  plaintiff  claims  to  have  been  Injured  by 
fAlIins  on  a  defective  crossing,  it  is  necessary  in  order  to 
make  a  municipal  corporation  liable  for  damages,  that  it 
should  have  had  notice  of  such  defect,  or  that  it  existed 
for  such  length  of  time  that  It  is  preiumed  to  have  had 
such  notice,  and  an  instruction  to  the  jury  which  does  not 
contain  such  qualification  as  to  the  liability  of  a  municipal 
corporation.  Is  erroneous.     lb.,  ^   ,.   .,      ,  .   ,  ®^ 

17  A  municipal  corporation  is  not  liable  for  an  injury 
fiAused  by  the  recent  accumulation  of  ice  and  frozen  snow 
on  an  alley  crossing,  which  it  knew  or  ought  to  have  known 
was  defective  or  out  of  repair,  and  wnieh  accumulation  of 
ice  and  frozen  snow  on  said  crossing,  in  Its  defective  con- 
dition, combined  with  its  icy  and  slippery  condition,  caused 
the  inlury  complained  of,  unless  such  accumulation  of  ice 
and  frozen  snow  might  reasonably  have  been  anticipated 
as  the  natural  and  probable  result  of  such  defective  con- 
struction or  lack  of  repair,     lb.,         ,,.  ^,      .  ,    .  ^^ 

18  A  municipal  corporation  Is  not  liable  for  an  injury 
AAased  bv  reason  of  the  improper  plan  of  an  alley  crossing 
adopted  by  it  until  it  be  shown  that  it  has  notice  that  the 
plan  so  adopted  by  it  was  not  reasonably  safe  for  use  nnder 
ordinary  circumstances.    lb.,  u     ^ 

19  It  is  negligence  as  a  matter  of  law  to  approach  and 
cross  a  known  railroad  crossing  without  both  looking  and 
iinteninff  for  approaching  trains,  and  although  a  party  tes- 
tifies that  he  looked  and  listened,  if  the  circumstances  are 
such  that  bv  looking  and  listening  in  the  exercise  of  ordi- 
nary care  he  must  have  seen  an  approaching  train,  he  will 
Urheld  aullty  as  a  matterof  law  notwithstanding  bis  testi- 
mony thit  he  looked  and  listened.  Koester  v.  ^.  A  O.  a 
R.  B.  Co.,  476 
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20.  Landlord  being  in  possession  and  control  of  a  gang- 
way Intended  for  the  common  use  of  seyeral  tenants.  Is 
bound  to  keep  bame  in  repair,  and  is  liable  for  injury 
caused  by  unsafe  condition  thereof.  Tol.  Real  Estate  Co. 
\.  Putney,  486 

21.  Where  a  common  passage-way  for  the  tenants  of  ad- 
joining houses  belonging  to  different  owners  is  defective, 
and  a  child  or  a  tenant  of  one  owner  suffers  iujurjr  on 
premises  of  other  owner  by  reason  of  the  unsafe  condition 
of  such  passage-way,  tht  latter  is  liable  or  such  injury, 
lb.,  486 

22.  Questions  of  negligence  and  contributory  negligence 
are  often  mixed  questions  of  law  and  fact;  but  where  the 
facts  are  undisputed,  and  where  the  facts  are  such  that 
only  one  rational  inference  can  be  drawn  from  them,  then 
the  question  of  negligence  and  contributory  negligence  is  a 
question  of  law  for  the  court.  MoCarty  t.  B.  &  O.  R.  R. 
Oo. ,  586 

23.  A  railroad  employe  who  has  been  for  years  in  the 
employ  of  the  company,  not  in  an  inferior  capacity  but  as 
a  section  boss,  seeing,  in  broad  daylight,  a  train  standing 
upon  the  main  track,  headed  in  bis  direction,  and  who  goes 
to  work  between  the  rails  with  an  ax  and  allows  the  loco- 
motive of  that  train  to  run  over  and  kill  him,  is  guilty  of 
contributory  negligence  in  not  seeing  the  engine  approach- 
ing, and  can  not  recover  damages,  although  the  engineer 
also  may  have  been  negligent  in  not  seeing  him.     lb.,      686 

24.  Where  a  railroad  employe  is  at  work  on  the  track  in 
cold  weather,  the  fact  that  he  had  a  cap  drawn  over  tils 
ears  and  a  scarf  or  shawl  wrapped  around  his  shoulders, 
whereby  he  was  prevented  from  bearing  an  approaching 
engine,  only  increases  the  duty  on  his  part  to  use  his  sense 
•of  sight  and  keep  a  better  lookout  for  toe  locomotive.     lb., 

536 

25.  Unless  a  plaintiff*s  negligence  contributes  directly 
to  t^e  injury,  he  is  not  precluded  thereby  from  recovery; 
and  hence  a  charge  to  the  jury  which  states  that  "if  you 
find  that  the  subsequent  injury  to  plaintiff^s  prop«»rty  was 
the  result  of  negligence  partly  of  the  city  and  partly  of  the 
plaintiff,  your  verdict  must  be  for  the  defendant  however 
slightly  such  negligence  of  the  plaintiff  may  have  contrib- 
uted to  said  injury,^*  constitutes  reversible  error.  Johnson 
T.  Cincinnati,  657 

26.  However  negligent  or  careless  a  person  may  be  In 
his  faabits  and  nature  of  conduct,  a  city  still  owes  the  duty 

to  exercise  ordinary  care  towaid  him  in  its  conduct  over 
streets  and  sidewalks,  although  such  person,  if  guilty  of 
negligence  which  contributes  directly  to  his  injury,  is  not 
•entitled  to  recover  therefor.     Ohliger  v.  Toledo,  142 

27.  It  is  not  negligence,  as  a  matter  of  law,  for  a  person 
to  attempt  to  pass  over  a  sidewalk  which  he  knows  to  be 
out  of  repair  to  the  extent  of  having  a  board  out  of  it; 
such  person  is  at  liberty  to  use  the  walk,  but  must  exercise 
such  nare  as  the  nature  of  the  walk  requires.     lb.,  142 

28.  Where  there  was  no  evidence  that  plaintiff  had  ever 
been  over  the  sidewalk  in  question  before,  or  had  any 
knowledge  before  the  accident  of  its    defective   condition, 
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and  plaintiff,  on  the  contrary,  testified  that  he  had  nott 
the  ciiarge  referred  to  is  objectionable  for  the  further  reason 
that  it  was  inappropriate  under  the  evidence.     lb.,  142 

29.  A  charge  that  it  is  "a  question  of  fact  for  the  jury 
to  determine  whether  the  city  had  either  actual  or  con- 
structive notice  of  the  defect  and  if  the  jury  find  that  the 
city  did  not  have  such  notice  the  plaintiff"  could  not  re- 
cover, without  defining  constructive  notice,  and  following 
a  general  charge,  which  contained  no  definition  of  con- 
structive notice,  might  have  misled  the  jury  and  should  not 
have  been  given,  although  standing  alone,  it  does  not  con- 
stitute reversible  error.    lb.,  142 

80.  A  person  walking  along  a  sidewalk  in  the  day  time 
or  in  the  night  time,  is  bound  to  exercise  reasonable  and 
ordinary  care,  but  such  person  has  a  right  to  assume,  hav- 
ing no  knowledge  to  the  contrary,  that  the  sidewalk  is  in 
reasonable  and  ordinary  repair,  and  is  not  required,  as  a 
matter  of  law,  to  be  on  the  lookout  for  defects  therein.  lb., 

142 

81.  The  question  as  to  what  is  ordinary  care  in  such 
oases,  under  the  circumstances  of  each  particular  case,  it 
one  for  the  Jury.     lb.,  142 

32.  A  charge,  that  "the  law  imposed  upon  plaintiff  the 
duty  to  be  op  the  lookout  while  walking  upon  the  sidewalk 
and  to  use  ordinary  and  reasonable  care  for  his  own  safety, 
and  if  by  the  exercise  of  such  care  he  might  have  avoided 
.the  injury,  and  he  failed  to  use  such  care,  then  in  this  ac- 
tion he  cannot  recover  against  the  city,"  was  improper. 
The  question  whether  the  circumstances  were  such  as  re- 
quired the  plaintiff,  in  the  exercise  of  ordinarv  care,  to  be 
*^on  the  lookout",  is  a  question  which  should  have  been 
submitted  to  the  jury.     lb.,  142 

88.  Evidence  of  changes  made  after  the  accident  by  the 
defendant  in  an  action  for  damages  for  personal  injury,  ia 
not  competent  as  proof  of  defendant's  negligence  before 
such  changes  were  made.  (Clev'd  Provision  Co.  v.  Lim- 
mermaier,  8  O.  C.  C,  701.  approved  and  followed.)  T.  & 
O.  C.  Ry.  Co.  V.  Beard,  Adr,  681 

84*  A  Railroad  Co.  usipg  appliances  and  cars  (in  this 
case  flat  cars  without  side  or  end  boards  for  transporting 
large  stone)  such  as  are  generally  used  by  railroad  com- 
panies,   is  not  guilty  of   negligence   in    doing    so.     lb.,  681 

85.  Where  a  brakeman  knows  the  condition  of  a  oar  the 
same  as  his  superiors,  he  assumes  the  risk.     lb.,  681 

86.  Flat  car  without  side  or  end  boards  used  to  carry 
stone,  not  defective  appliance  or  car  within  meaning  of 
statute.     lb.,  681 

87.  Starting  a  horse  suddenly  by  calling  on  him  to  "get 
up,"  wheroby  a  party  is  thrown  from  the  wagon  is,  under 
the  circumstances  of  the  case,  not  such  negligence  as  will 
make  the  driver  liable  for  the  injury.     Flannagaii  v.  Hollo- 

^      way,  700 

88.  Failure  to  block  frogs  and  guard  rails--Bules  as  to 
contributory  negligence  not  affected  by  statutory  require- 
ment.    C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Ullom,  512 
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1.  It  is  the  duty  of  the  maker  of  a  negotiable  inatrament 
when  he  pays  it  before  maturity  to  cancel  or  destroy  it.  If 
he  neglects  to  do  so,  and  it  is  payable  to  bearer,  or  bears  a 
genuine  endorsement  in  blank  or  to  bearer,  and  is  trans- 
ferred to  a  party  who  takes  it  before  maturity,  for  a  valu- 
able consideration,  in  the  usual  course  of  trade,  without 
knowledge  that  it  had  been  paid,  such  payment  is  no  de- 
fense in  a  suit  upon  it  by  the  transferee.  Allen  ▼.  John 
son,  8 

2.  In  an  action  by  an  endorsee  upon  a  negotiable  note, 
obtained  before  due,  against  the  maker,  an  answer  aTerring 
only  that  tho  note  had  been  paid  and  taken  up  and  then 
lost  or  stolen  is  demurrable,  it  being  essential  to  a  good  de- 
fense to  aver  also  that  the  endorsee  had  knowledge  of  the 
facts  thus  pleaded,  or  that  he  gave  no  value.     lb.,  8 

3.  The  defenses  which  may  be  made,   by    virtue   of   the 

Erovisions  of  sec.  8178,  K.  S.,  to  a  negotiable  instrument 
avlng  written  across  its  face  * 'given  for  a  patent  right*\ 
are  limited  to  such  matters  of  defease  as  ^row  out  or  the 
transaction  in  which  the  instrument  originated.     lb.,         8 

4.  Where  the  treasurer  of  a  corporation  accepts  a  bill  of 
exchange  drawn  by  such  corporation,  as  "H.  P.  Eells, 
Treas.  ^',  such  signature  will  be  considered  merely  as  a  de- 
scription of  the  person,  and  he  is  liable  individually  on  the 
draft  as  the  acceptor  thereof;  and  in  a  suit  against  him  on 
such  draft,  evidence  that  he  did  not  intend  to  bind  himself; 
that  the  plaintiff  knew  that  fact,  and  that  when  he  accept- 
ed this  instrument  from  the  person  who  endorsed  it  over, 
he  knew  it  was  not  the  endorsement  of  the  treasurer  per- 
sonally, but  the  endorsemenc  of  the  company,  is  not  ad- 
missible.    Eells  V.  Shea,  527 

5.  In  such  case  the  holder  of  such  draft  may  elect  to 
proceed  against  either  the  corporation,  of  such  treasurer 
individually,  and  if  in  a  suit  against  either  he  fails  to  col- 
lect the  total  amount  of  his  claim,  he  may  proceed  against 
the  other  to  collect  the  balance.     lb.,  527 

NEW  TRIAL. 

1.  Where  the  damages  assessed  oy  a  jury  are  excessive, 
but  not  to  a  degree  to  necessarily  imply  the  influence  of 
passion  or  prejudice  in  their  finding,  the  court  in  the  exer- 
cise of  sound  discretion  may  make  the  remittitur  of  the  ox- 
cess  the  condition  for  refusing  a  new  trial.  Carl  v. 
Piercfc,  Rec'r,  68 

2.  When  a  cause  is  submitted  to  the  court  of  common 
pleas  upon  an  agreed  statement  of  facts,  requiring  no  ac- 
tion of  the  court  but  to  declare  the  law  upon  the  agreed 
statement  of  facts,  a  motion  for  a  new  trial  in  that  court  is 
not  necessary  to  authorize  a  review  of  the  judgment  on 
error  In  an  appellate  court.  Hance,  Guard.,  v.  Chappell, 
Adr,  214 

3.  A  reviewing  court,  in  determining,  upon  error,  wheth- 
er a  verdict  was  exceflsive,  has  nothing  to  do  with  the 
opinion  of  the  trial  judge,  expressed  in  ruling  upon  a  mo- 
tion for  a  new  trial.    Wabash  Ry.  Co.  v.  Fox,  Ad'r.         440 

4.  Where  the  trial  judge,  in  passing  upon  a  motion  for  a 
new  trial,  made  an  entry  that  "the  damages  awarded  by 
the  jury  in  excess  of    *    *    *    are  excessive,    appearing   to 
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have  been  given  under  the  influence  of  passion  or  preju- 
dice/^ and  ordered  a  remittitur,  or,  if  refused,  a  new  trial, 
the  reviewing  court  is  authorized  to  loolc  into  the  record 
and  determine  for  itself  whether  the  verdict  was  excessive, 
and  if  so,  whether  the. excess  was  produced  b.v  passion  or 
prejudice  and,  having  so  determined  that  the  verdict  was 
excessive,  the  judgment  of  the  trial  court  thereon  may 
be  affirmed,  irrespective  of  the  fact  that  it  may  have  been 
the  duty  of  the  trial  judge,  in  view  of  his  finding  as  t«i  pas- 
sion and  prejudice,  to  have  set  aside  the  verdict  instead  of 
ordering  a  remittitur.     lb.,  440 

Notary  public. 

1.  Can  not  be  removed  from  office  except  upon  clear  and 
satisfactory  proof  of  wrongdoing.     Hayman,  In  Re,         667 

NUISANCE. 

1.  Riding  bicycle  on  sidewalk  not  nuisance  under  see. 
2640,  R.  S.     Toomey  v.  Avery  Stamping  Co.,  183 

OPERATIVE. 

1.  A  director  of  a  corporation  performing  services  for  the 
corporation  under  a  contract  with  it,  is  an  operative,  and 
his  claim  for  wages  is  preferred  where  the  validity  of  his 
claim  has  been  established  by  finding  of  court.  Armleder 
Plumbing  Oc^s  Assignment,  In  Re,  699 

2.  A  traveling  salesman  is  not  an  operative  within  the 
meaning  of  sec.  6853,  R.  S.     Greenlee  v.    Sloan^s  Assignee, 

700 

Parent  &  child. 

1.  An  order  made  by  the  court  of  common  pleas  in  a 
divorce  proceeding  giving  control  of  the  minor  child  to  the 
mother  until  the  further  order  of  that  court,  is  a  continuing 
order;  and  as  between  the  parties  to  it  retains  the  child  in 
the  arms  of  the  law,  and  does  not  of  itself  confer  such  au- 
thority upon  the  mother  as  empowers  her  to  appoint  a 
guardian  for  the  child,  under  section  6266,  by  her  fast  will. 
Cooas,  In  Re,  Habeas  Corpus,  47 

2.  An  order  of  the  character  named  does  not  extinguish 
the  right  of  the  father,  but  merely  holds  the  father^s  right 
in  abeyance,  and  for  cause  apparent  to  the  court,  makes 
the  mother*  right  to  custody  of  the  child  superior  to  the 
father^s  right  to  its  custody.     lb.,  47 

3.  As  between  the  father  and  one  whose  right  does  not 
arise  out  of  the  order,  he  is  not  compelled  to  seek  mcdifl- 
cation  of  the  order  in  the  court  that  made  it,  but  may  in- 
voke the  writ  of  habeas  corpus  and  submit  his  claim  to  the 
court  from  which  the  writ  issues.     In.,  47 

4.  Id  a  controversy  for  the  custody  of  the  child,  the  par- 
amount object  which  governs  the  court,  is  the  benefit  of 
the  child,  and  all  rights  must  yield  to  that.     lb.  47 

5.  But  when  all  else  is  equal,  and  no  present  reason  ex- 
ists for  departure  from  the  rule,  the  right  of  the  father  to 
the  custody  of  his  minor  child  is  superior  to  that  of  any 
other  person,  lb.,  47 

6.  A  father  can  not  be  deprived  of  the  custody  of  his 
child  on  the  ground  of  mistreatment  of  it  by  the  stepmoth- 
er, unless  he  countenanced  or  encouraged  such  mistreat- 
ment by  the  stepmother.     Muench,  Ex  parte,  350 
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7.  When  the  father  is  dead,  the  mother  is  liable  for  the 
maintenaooe  of  her  minor  child;  but  when  the  estate  of  the 
child  is  sufficient  for  Its  support  and  exceeds  that  of  the 
mother,  the  child  should  be  maintained  out  ef  its  own 
estate.     Wing,  Guard.,  v.  Hibbert,  40i 

8.  While  it  is  not  to  be  presumed  that  services  of  a  child 
in  taking  care  of  and  nursing  a  parent  are  to  be  compen- 
sated unless  an  undertanding  to  that  effect  exists,  yet  com- 
pensation will  be  allowed  for  such  services  in  the  absence  of 
an  express  understanding  to  that  effect,  where  the  circum- 
stances are  such  that  the  child  was  Justified  in  assuming 
that  she  would  be  compensated  for  such  services.  Skelton's 
Estate,  In  Re,  704 

PARTNERSHIP. 

1.  Tbe  right  conferred  upon  a  partnership  formed  for  the 
purpose  of  earryins  on  a  trade  or  business  in  this  state,  by 
sec.  6011,  R.  S.,  to*'sue^'  in  the  "usual  or  ordinary  name 
which  it  has  assumed,  or  by  which  it  is  known,**  is  not 
affected  by  the  act  of  Ma^  19,  1894  (91  O.  L.,  357),  requiring 
partnerships  to  file  certificates  giving  names  of  members, 
unless  it  be  shown  that  the  persons  constitutinK  such  firm 
have  been  *' doing  business  as  partners  contrary  to  the  pro- 
visions** of  said  act     Calvert  v.  Newbergwr  A  Bros.,       358 

2.  When  an  action  is  brought  by  such  a  partnership  in 
the  firm  name,  under  said  sec.  5011,  to  show  a  prima  facie 
ri^ht  or  capacity  to  maintain  it,ltB  averments  ofoompliance 
with  the  act  of  1894  are  wholly  uunecessary.  The  limita- 
tions of  section  6  of  said  act  are  in  the  nature  of  exceptions 
to  the  authority  given  by  section  6011,  and  the  facts,  there* 
fore,  showing  their  application  in  the  case,  constitute  and 
are  matters  of  defense.     lb.,  858 

8.  A  firm  name  showing  the  surnames  of  the  partners 
only  is  not  a  fictitious  name  within  the  meaning  of  the  act  of 
February  18,  1896  (92  O.  L.,  25).  Drott  v.  Bateman  &  Har- 
per, 711 

PAYMENT. 

1.  Extension  by  agreement  of  time  of  payment  of  prin- 
cipal and  interest  of  bonds,  secured  by  mortgage,  in  con- 
sideration that  no  dividend  would  be  declared  and  certain 
improvements  made,  is  based  on  a  good  consideration  and 
bars  suit  brought  before  expiration  of  time  extended 
Knickerbocker  v.  Ohester  Park  Athl.  Co.,  665 

PLEADING. 

1.  As  against  a  general  demurrer,  a  petition  which  al- 
leges that  at  a  special  time  an  infirmary  director,  named, 
unlawfully  received  on  an  account  duly  presented  and 
allowed  by  the  commissioners  of  his  county,  for  alleged 
services  rendered  to  the  county  as  such  director  in  keeping 
up  the  journal  of  the  board  of  infirmary  directors  of  that 
county,  the  sum  of  $16.  which  sum  was  paid  to  said  direct- 
or out  of  the  county  funds  as  compensation  for  such  serv- 
ices, sufficiently  shows  a  cause  of  action  for  the  illegal  re- 
ceipt ot  public  money.     State  for  use  v.  Brown,  67 

2.  In  an  action  against  a  municipal  corporation  to  recov- 
er damages  for  injuries  sustained  by  being  struck  by  a 
bicycle,  ridden  on  the  sidewalk  of  a  public  street  by  a  bi-r 
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oyclist  an  allegation  in  the  petition  that  the  oity,  its 
offioerB  and  agents  had  unlawfully,  carelessly  and  negli- 
gently and  in  disregard  of  their  duty  caused  and  permitted 
bioycles  to  be  operated  and  run  upon  sidewalks,  may  be 
oonstrued,  in  view  of  the  whole  pleading,  as  an  allegation 
that  the  authorities  took  no  steps  to  prevent  suoh  riding. 
Toomey  v.  Avery  Stamping  Go.,  183 

3.  There  is  <aome  uncertainty  under  the  decisions  is  Ohio 
whether  the  petition  in  an  action  by  an  employe,  against 
his  employer,  for  damages  for  injury  sustained  by  ma- 
chinery in  defective  or  unsafe  condition,  should  aver  not 
only  that  such  employe  had  no  knowledge  of  the  unsafe 
condition  of  the  machinery,  but  also,  that  he  had  no  means 
of  knowing  it.     lb.,  188 

4.  Where  the  petition  does  not  state  a  cause  of  action 
against  tlie  defendant  it  is  not  error  for  the  court  to  refuse 
to  receive  evidence  offered  by  the  plaintiff  on  the  trial, or  to 
give  judgment  for  the  defendant  on  the  pleadings.  Lynch 
V.  U.,  0.,  C.  &  St.  L.  R.  Co.,  248 

6.  An  estoppel  must  be  pleaded  to  be  available  to  a  party, 
and  when  the  pleadings  fail  to  advise  the  opposite  party  of 
tlie  defense  of  estoppel,  evidence  to  establisn  the  same  can 
not  be  considered.     State  ex  rel.  v.  Lewis,  Aud.,  819 

6.  Negligence  act  of  defendant  not  averred  in  petition 
for  damages  for  injury— Objection  after  introduction  of  evi- 
dence too  late.     Circleville  v.  Sohn,  368 

7.  Under  the  practice  in  Ohio  ever  since  the  adoption  of 
the  code,  it  is  sufficient  if  the  names  of  all  the  parties  to 
the  suit,  with  the  proper  qualifications  if  any  there  are, 
be  stated  in  the  caption  of  the  petition,  and  subsequently, 
in  the  body  of  the  petition,  the  parties  can  be  classed 
simply  as  plaintiffs  and  defendants,  without  naming  them. 
Supr.  Com'dry  K.  G.  R.  v.  E^erding,  689 

8.  Where  testimony  that  is  not  in  accordance  with  the 
terms  of  the  pleadings,  has  been  offered  without  objection 
by  the  other  party,  the  court  is  authorized  to  allow  the 
pleadings  to  be  amended  to  conform  to  the  proofs.  Where 
objection  to  sueh  evidence  is  made  by  the  other  party  at 
the  time  it  is  offered,  the  amendment  may  be  permitted, but 
time  should  be  given  to  the  other  party  to  amend  his  plead- 
ing and  prepare  for  trial  on  showing  that  he  has  been  taken 
by  surprise  or  is  prejudiced.     lb.,  689 

9.  The  power  to  strike  a  frivolous  answer  from  the  files 
is  inherent  in  the  court.     Smith  v.  Morris,  706 

10.  Want  of  reply— Trial  of  case  without  objection—Ob- 
jection comes  too  late  in  reviewing  court.  Van  Camp  v. 
Ctienot,  708 

PLEDGE. 

1.  A  request  by  a  pledgor  to  his  pledgee  that  when  the 
debt  is  paid  he  deliver  the  collateral  to  another  creditor  to 
secure  an  indebtednesn  to  such  other  creditor,  constitutes 
sufficient  possession  of  the  collateral  by  such  other  creditor. 
Stothfang's  Assignment,     In  Re,  275 

POSSESSION. 

].  A  request  by  a  pledgor  to  his  pledgee  that  when  the 
debt  is  paid  he  deliver  the  collateral  to  another  creditor  to 
secure  an  indebtedness  to  such  other  creditor,    constitutes 


VOL.  20  Index.  758 

POSSESSION— Continued. 

suffloient  possession  of  the  ocllateral  by  suoh  other   oredit 
or.    Stothfang*s  Assif^nment,  In  Be,  275 

2.  Adverse  possession— Possession  by  the  defendants  is 
saffloient,  if  it  be  as  exclasive  and  adverse  as  the  nature  of 
t^e  right  will  admit.     Cincinnati  v.  C.  <&  C.  Bridge  Co.,  896 

PREFERENCE. 

^.  1.     Pledging  property  by  a  partnership  to  secure    a   debt . 
can  not  be  considered  a  preference  of  the  creditor  where  it 
1b  not  made  to  appear  that  there  are  other  creditors  of  the 

^!^  fl^m.    Stothfang's  Assignment,  In  Re,  275 

PROBATE  COURT. 

r*"  1-  Probate  courts  can  take  jurisdiction  of  no  matter  or 
r!^J^ proceeding  unless  authorized  by  provision  of  constitution 
^^or  statute.     Commissioners  Jackson  Co.  v.  MoGee,  Sbl 

2.     Probate  court  is  without  jurisdiction  in  proceeding  by 
county  or  township  to  appropriate  land  for  roads.     lb.,    201 
8.     By  their  own  terms,  sec.  6414-6453,  R.  S.,  do  not  apply 
in  proceedings  by  county  or  township  authorities  to  appro- 
priate private  property  for  roads.     lb.,  201 

4.  Where  land  in  fact  is  taken  for  a  turnpike,  in  case  the 
owner  and  county  commissioners  fail  to  agree  as  to  the 
compensation  and  damages  to  be  paid,  the  same  may  be 
adjusted  by  proceedings  had  in  the  ''name^*  of  the  "com- 
missioners'^ in  the  probate  court.     Sec.  4761,  R.  S.,     lb.,  201 

5.  The  fact  of  such  disagreement  however,  does  not  au- 
thorize an  action  by  the  owner,  in  his  own  name,  against 
the  board  of  commissioners  in  that  court,  to  recover  com- 
pensation and  damages.  Such  a  proceeding  is  coram  non 
Judice.  And  this  also  is  true  of  a  claim  for  damages  con- 
sequent upon  a  change  of  grade  in  a  public  highway,  or  for 
obstructing:  access  thereto,     lb.,  201 

6.  Sec.  6077,  R.  S..  confers  no  jurisdiction  on  the  probate 
court  to  order  the  sale  of  a  claim  against  the  executor,  as 
a  desperate  claim.  And  a  sale  thus  ordered  and  made, 
carries  to  the  purchaser  no  liability  that  subsisted  between 
the  estate  an  the  executor  and  the  sureties  on  the  execu- 
tor's bonds.    Cheney  v.    Powell,  398 

7.  Purchaser  of  claim  under  such  order  of  probate  court 
can  not  enforce  it  by  suit  against  the  executor  or  his  bond, 
lb.,  898 

PROCESS. 

1.  When  a  motion  to  quash  the  service  of  summons  is 
heard  and  determined  upon  the  evidence,  the  finding  of  the 
court  on  the  facts,  can  only  be  called  in  question  by  motion 
for  new  trial,  onallenging  the  finding  u^on  sufficiency  of 
the  evidence.  Whitman  v.  Sheets,  1 

2.  Service  of  summons,  though  bad  upon  a  motion  to 
quash,  does,  until  It  is  attacked  and  its  legality  is  im- 
peached in  the  court  from  which  it  issued,  import  legal 
service,  and  if  not  objected  to  by  the  defendant  upon  whom 
it  is  served,  will  support  a  judgment  against  him.    lb.,      1 

8.  Until  such  service  Is  set  aside,  another  writ  in  the 
same  action  and  against  the  same  party,  cannot  be  legally 
issued  and  served  upon  him.     lb.,  1 

[OOPTKMMT,  1900,  BT  OIBL  O.  JASV.] 
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4.  In  aD  action  against  a  Railroad  (^o.  before  a  J.  P.  to 
sbow  good  servioe  of  summonB  by  delivery  of  a  copj^  to  a 
ticket  agent  of  tbe  company  under  sec.  6478,  R.  S.,  it  naast 
appear  affirmatively  by  tbe  return  upon  gucb  summons  not 
only  that  tbe  president  of  tbe  company  is  not  a  resident  of 
tbe  county  in  wbicb  tbe  suit  is  brought,  and  lias  no  place 
of  business  therein,  but  also  that  such  agent  is  a  person 
having  charge  of  a  ticket  office  or  of  a  freight  depot  owned 
by  or  under  the  control  of  such  company,  and  that  such 
ticket  office  or  freight  depot  is  situated  within  the  county 
where  such  suit  is  brought.    Jones  v.  T.  &0.  O.  Ry.  Co.,  6S 

RAILROAD. 

1.  Tn  an  action  by  the  conductor  of  a  freight  train 
against  the  R.  R.  Go.  for  damages  for  injury  by  being  run 
over  while  arranging  his  train  at  a  station,  by  the  fault  of 
another  freight  train  following  his  own,  the  question  being 
whether  the  approaching  train  was  using  proper  care,  evi- 
dence need  not  be  confined  to  the  rules  of  the  company 
which  should  govern  the  action  of  such  approaching  train, 
but  evidence  is  admissible  of  the  custom,  where  an  ap- 
proaching train  sees  the  train  standing  on  the  track  with 
the  red  light  displayed,  and  hears  the  torpedoes,  to  stop 
before   proceedings.     Carl  v.  Pierce,  Rec^r,  & 

2.  The  plaintiff  had  a  right  to  rely  that  the  approaching 
train  would  observe  tbe  customary  practice  under  such 
circumstances  in  the  ordinary  course  of  the  business  and 
in  the  exercise  of  ordinary  prudence.     lb.,  68 

3.  The  rule  of  railroad  companies  that  the  conductor  of 
a  train  standing  on  the  track  should  send  a  man  back  to 
warn  approaching  trains,  has  no  application  to  trains 
standing  at  a  station.    lb.,  i% 

4.  Id  an  action  against  a  R.  R.  Co.  before  a  J.  P.,  to 
sbow  good  service  of  summons  by  delivery  of  a  copy  to  a 
ticket  agent  of  the  company  under  sec.  6478,  R.  S.,  it  must 
appear  affirmatively  by  the  return  upon  such  summons  not 
only  tliat  the  president  of  the  company  is  not  a  resident  of 
the  county  in  which  the  suit  is  brought,  and  has  no  place 
of  business  therein,  but  also  that  such  agent  is  a  person 
having  charge  of  a  ticket  office  or  of  a  freight  depot  owned 
by  or  under  the  control  of  such  company,  and  that  such 
ticket  office  or  freight  depot  is  situated  within  the  county 
where  such  suit  is  brought.    Jones  v.  T.  &  O.  0.  Ry.  Co., 

6a 

5.  A  railway  company,  as  owner  merely  of  abutting  lots 
and  lands  in  a  municipal  corporation,  is  not  liable  for  an 
injury  to  person  or  property  resulting  from  a  defective  side- 
walk maintained  on  tbe  street  crossing  its  right  of  way. 
Lynch  v.  C,  0.,  C.  &  St.  L.  R.  R.  Co.,  248 

6.  Under  sec.  8834,  R.  S.,  R.  R.  Co.  is  liable  for  all  dam- 
ages sustained  in  person  or  property  in  anv  manner  by  rea- 
son of  the  want  or  insufficiency  of  a  crossing  over  its  rail- 
way track  or  tracks.  The  word  *' crossing**  in  said  section 
is  used  in  a  limited  or  restricted  sense,  and  includes  only 
that  part  of  the  structure  immediately  over  and  across  tbe 
railway  tracks,  and  sufficient  space  on  either  side  thereof 
to  make  a  sufficient  and  safe  way  over   such   tracks«    lb., 

,  248 
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7.  Ringing  bell  of  looomotive  in  B.  R.  yard— Whether  in 
suffloient  manner  or  not  question  for  Jury.  Wabaa  Ry.h 
Co  y.  Fox,  Ad'r,  440 

8.  N^ligenoe— Railroad  crossing— Duty  to  look  and 
listen— Facts  raising  presumption  of  failure  to  do  so  not- 
withstanding testimony  of  plaintiff  that  he  did  do  sa 
Koester  v.  T.  &  O.  C.  R.  R.  Co.,  475 

9.  The  fact  that  railroad  companies  are  by  sec. 3865-18, R. 
S.  O.,  required  to  block  frogs  and  guard-rails  except  on 
bridges,  does  not  in  oases  where  the  railroad  company  has 
omitted  to  perform  tbis  duty,  change  the  law  of  the  state 
in  regard  to  the  contributory  negligence  that  may  be 
charged  against  a  partv  reoeiving  an  injury  from  such  un- 
blocked frog  or  guard-rail.  C,  C,  O.  <&  S.  L.  Ry.  Co.  v. 
Ullom,  512 

10.  A  charge  to  the  effect  that  because  the  statute  re- 
quires a  frog  to  be  blocked,  if  the  company  fails  to  perform 
that  duty,  il  is  chargeable  with  knowledge  thereof,  is  ei- 
roneous.  A  defective  or  unblocked  frog  does  not  come 
within  the  rule  of  the  statute  of  1890,  (87  O.  L.,  149,  150), 
which  applies  only  to  defective  cars  and  locomotives  and 
the  machinery  and  attachments  thereto.     lb.,  512 

11.  So  far  as  a  defective  frog  or  any  other  defect  in  the 
road-bed  is  concerned,  the  rule  is  that  to  charge  the  rail- 
road company,  it  must  either  have  actual  knowledge  from 
its  employes  of  the  defect,  or  the  defect  must  have  existed 
for  such  a  length  of  time  that  knowledge  of  the  defect  is 
presumed  from  the  opportunity  to  know  of  it.     lb.,  512 

12.  Where  the  R.  R.  Co.  produces  in  evidence  its  rules 
which  forbid  employes  to  couple  cars  while  in  motion,  it  is 
competent  to  show  that  such  rule  iias  not  been  observed  by 
the  employes  of  the  railroad  for  a  long  time  with  the 
knowledge  of  the  representlitives  of  the  company.     lb.,  512 

13.  The  reports  made  by  officers  in  charge  of  railway 
companies,  to  the  State  Commissioner  of  Railroads,  in  re- 
gard to  accidents  and  injuries  to  employes  and  passengers, 
made  up  from  statements  gathered  from  parties  who  wit- 
nessed the  circumstances,  in  compliance  with  sec.  251,  R. 
B.,  are  not  competent  as  evidence  against  the  respective 
railroad  company,  in  actions  against  the  same  for  damages 
for  injuries  sustained  by  their  employes.     lb.,  512 

14.  Damages  for  injury  by  collision  with  locomotive — 
Opinion  evioTence  by  experts  as  to  future*  consequences  of 
injury  admissible.     W.  &  L.  E.  R.  R.  Co.  v.  Suhrwiar,    558 

15.  Where  a  railway  company  in  possession  as  lessee  in 
perpetuity  of  another  oompany^s  road,  sells  and  conveys  a 
small  strip  of  the  right  of  way,  parallel  with  the  track  of 
said  road,  to  a  third  railway  company  for  its  road,  by  a 
quit  claim  deed  whereby  it  quit  claims  "all  title  that  it 
has  or  ought  to  have**  to  the  land,  and  covenantB  "that 
neither  it  nor  its  successors  or  assigns,  or  any  one  claim- 
ing title  by,  through  or  from  it  shall  ever  assert  any  title" 
to  such  land;  and  as  to  such  land  neither  the  lessor  nor 
lessee  company  has  any  title;  and  such  lessor  is  compelled 
to  appropriate  the  same,  and  thereafter  conveys  by  deed 
such  land  to  its  said  lessee,  the  title  thus  acquired  by  such 
lessee  inures  to  the  benefit  of  the  grantee  of  such  lessee  a& 
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against  the  original  owner  and  all  persons  not  olalming 
title  through  or  from  said  lessee.  P.  &  W.  By.  Co.  et  al.  v. 
Garljok  et  al.,  661 

16.  Where  land  was  appropriated  by  a  railroad  company 
for  the  uses  and  purposes  of  a  railroad,  in  1880,  suoh  oom- 
pany  may  lawfully  sell  a  part  of  such  laud  to  another  rail- 
road company  for  a  like  use  and  purpose;  and  such  sale 
will  not  work  an  abandonment  ot  the  land  so  sold  to  the 
original  owner.     P.  &  W.  Ry.  Co.  et  al.  v.  Garlick,  561 

17.  In  such  case,  if  the  company  sought  to  appropriate 
the  parcel  of  land  instead  of  a  right  or  interest  therein,  un- 
der the  law  then  in  force,  and  all  preliminary  matters  were 
decided  by  the  court  in  favor  of  such  company,  such  ap- 
propriation would  carry  a  fee  absolute;  and  the  original 
Qwner  could  not  claim  an  abandonment  by  reason  of  the 
sale  aforesaid,  as  the  possession,  in  either  case,  would  be 
perpetual  and  exclusive,  and  the  additional  use  being  the 
same  for  which  the  land  was  appropriated.     lb.,  561 

18.  In  such  case,  there  would  be  no  remaining  interest 
in  the  original  owner  to  be  eompensated  for,  and  be  could 
not,  therefore,  compel  such  second  company  to  commence 
appropriation  proceedings,  unless,  as  an  adjoining  owner, 
he  still  held  lands  that  might  be  injured  by  such  additional 
use.  which  he  owned  at  the  time  of  the  appropriation.  P. 
&  W.  Ry.  Co.  et  al.  v.  Garlick,  561 

19.  Where  part  of  a  strip  of  land  formerly  used  for  a 
canal,  and  abandoned,  was  sold  and  conveyed  by  the  owner 
tn  a  railroad  company,  which  built  its  road  thereon;  and 
thereafter  another  railroad  company  appropriated  for  its 
road  all  of  such  strip  not  conveyed  to  such  first  company, 
and  subsequently  its  lessee  and  grantee  sold  and  conveyed 
to  a  third  railroad  company  a  portion  of  4uch  strip  lying 
between  the  tracks  of  such  first  two  roads,  and  such  third 
company  built  its  tracks  partly  on  the  part  of  such  strip  so 
sold  to  said  first  company,  in  an  action  by  such  third  com- 
pany to  restrain  one  G.  to  whom  the  original  owner  had  quit 
claimed  his  title  to  such  strip  of  land,  from  taking  steps  to 
compel  such  third  company  to  appropriate  such  part  of 
such  strip  so  coveyed  to  it,  and  from  setting  up  any  claim 
thereto,  and  to  quiet  its  title,  such  first  company  is  a  prop- 
er party  to  sucn  action,  and  may  by  cross-petition  seek  the 
same  relief  against  G.  as  the  plaintiff  therein  prays  for, 
esneciaily  when  the  line  between  such  companies  is  uncer- 
tain and  in  dispute.  P.  &  W.  Ry.  Co.  et  al.  v.  Garliok  et 
al. ,  561 

20.  One  car  in  a  freight  train  was  a  fiat  car  loaded  with 
heavy  stone  which  was  without  side  or  end  board  or  stand- 
ards to  prevent  any  of  the  stone  from  falling  off.  One  of 
the  stone  did  fall  off.  whereby  the  train  was  wrecked  and 
a  brakeman,  plaintiff'  intestate,  killed.  The  administrator 
of  the  deceased  brrught  suit  against  the  Railroad  Co.  for 
damages  for  negli^enty  causing  intestate's  death,  averring 
negligence  of  the  Railroad  Co.  in  furnishing  a  defective 
and  unsafe  car.  Held:  The  case  does  not  fall  within  the 
purview  of  sec.  2  of  the  act  of  April  2,  1890  (87  O.  L.,  149). 
The  use  of  such  a  flat  car  is  not  the  use  of  a  defective  car 
or  one  with  defective  appliances  within  the  meaniag  of  the 
statute.    T.  A  O.  C.  Ry.  Co.  v.  Beard,  Ad'r,  681 
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21.  As  long  as  an  individual  or  Bailroad  Co.  us«4  in  its 
business  the  same  applianoes  that  are  in  use  by  people 
generally  in  that  business,  it  cannot  be  said,  either  as  a 
matter  of  fact,  or  as  a  matter  of  law,  that  that  individual 
is  guilty  of  negligence,  beoause  he  is  exercising  the  care 
that  the  ordinarily  prudent  man  does  exercise,  and  in  go- 
ing according  to  the  custom  in  his  business.     lb.,  681 

22.  Where  in  such  case  it  is  apparent  from  the  record 
and  the  nature  of  tilings  that  the  injured  brakeman  had 
exactly  the  same  opportunities  for  knowing  the  condition 
some  cars  in  the  train  loaded  with  stone  were  in  as  any 
other  employe  of  the  company  had,  then  he  assumed  the 
risk  and  can  not  recover.     lb.,  681 

23.  Lighting  railroad  track— Notice  of  passing  of  ordi- 
nance requiring  a  railroad  company  to  lignt  its  crossings 
must  be  made  to  owner  of  the  railroad;  notice  to  company's 
agent  not  effectual.  C,  C,  C*  <&  St.  L.  B.  R.  Co.  v.  De 
Graft,  710 

21  A  B.  B.  Co.  has  no  right  to  take  up  a  mileage  book 
presented  by  a  third  party  who  had  purchased  it  from  the 
one  to  whom  it  had  been  issued.  The  title  to  it  passed  by 
the  purchaser  to  such  third  party,  and  the  conductor  could 
only  refuse  to  honor  it  and  collect  the  regular  fare.  Morton 
V.  L.  E.  &  W.  By.  Co. ,  666 

25.  Taking  the  relations  of  engine  man  and  fireman  to 
each  other,  the  true  and  general  rule  of  law  is,  that  the 
engineer  is  the  Huperior  officer  of  the  fireman,  and  that  the 
fireman  as  a  general  rule  is  bound  to  obey  the  orders  of 
the  engineer.     Pa.  Co.  v.  Hickley,  668 

26.  Whore  a  loonmotive  is  ordered  out  under  the  sole 
charge  of  the  engineer  to  do  switching,  without  a  conduct- 
or and  brakeman,  the  engineer,  so  far  as  the  movements  of 
the  train  are  concerned,  occupies  the  position  of  a  repre-- 
sentative  of  tlie  company  the  same  as  a  conductor  would 
have  done;  and  wliere  the  engine  man  in  such  case  orders 
his  fireman,  to  couple  some  cars,  who  is  injured  in  attempt- 
ing to  do  so  in  consequence  of  the  negligence  of  the  en- 
gineer in  moving  bis  engine,  the  company    is    liable.     lb., 

668 

27.  It  was  proper  in  such  case  to  submit  the  question 
whether  the  Railroad  Co.  was  guilty  of  negligence  to  the 
jury.     lb.,  668 

28.  Duty  to  clear  access  to  train  from  snow  at  station- 
Charge*' that  the  defendant  was  only  bound  to  exercise  or- 
dinary care  in  view  of  any  dangers  to  be  apprehended,  and 
that  the  failure  of  the  defendant  to  remove  snow  from  its 
tracks,  is  not  negligence  per  se, '*  is  correct.  C,  H.  &  D. 
B.  R.  Co.  V.  Dap^ner,  712 

29.  Railroad  Fare— In  computing  fraction  of  mile  under 
sec.  3874,  R.  S.,the  R.  R.Co.is  only  permitted  to  charge  the 
multiple  of  five  nearesj  reached  by  multiplying  the  rate  by 
the  distance.     ScheidHt  v.  C,  C,  C.  A  St.  L.  Ry.  Co.,  712 

REAL  ESTATE. 

1.  Real  estate  as  defined  in  sec.  1536,  R.  S.,  covers  rather 
more  than  that  term  means  under  the  definition  in  the 
general  law.     Kerlin  Bros.  v.  Toledo,  603 
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RECEIVER. 

1.  Th«  circuit  court  or  a  judge  thereof  in  his  oirouit  has 
no  power,  under  boo.  5587,  R.  S..  to  appoint  a  reoeiver  in 
an  action  to  set  aside  a  will  after  final  judgment,  to  sell  or 
take  charge  of  the  personal  or  real  property  of  the  deced- 
ent during  the  pendency  of  pvoceedinprn  in  error,  where  an 
executor  or  administrator  with  the  will  annexed  had  been 
previously  appointed  b^  the  probate  court.  Sanker  v. 
Mattison,  229 

2.  A  court  of  equity  possesses  the  power,  independent 
of  statute,  to  appoint  a  receiver  to  preserve  property  pend- 
ente lite;  but  such  power  can  be  exercised  only  in  oases 
where  the  property  is  the  direct  subject  of  the  action  and 
the  judgment  will  act  upcn  the  specific  property,  and  when 
there  is  no  perfon  who  is  at  the  time  competent  to  hold 
and  manage  it  during  the  judicial  proceedings.     lb.,        2S^ 

3.  A  receiver  cannot  appeal  to  the  circuit  court  from  a 
judgment  of  the  common  pleas  sustaining  exceptions  to  his 
final  report.     Schneider  v.  N.  &  G.  E.  Str.  Ry.  Co.,  458 

REMITTITrR. 

1.  Court  has  the  power  to  demand  remittitur  as  condition 
for  granting  new  trial.     Carl  v.  Pierce,  Rec^r,  68 

2.  Reasons  of  trial  court  for  ordering  remittitur  not 
matter  for  consideration  of  appellate  coutt.  Wabash  Ry. 
Co.  V.  Pox,  Ad'r,  440 

RIPARIAN  RIGHTS. 

1.  The  mouth  of  a  river  tributory  to  a  lake  or  open  bay, 
is  where  the  course  of  the  river  is  checked  by  such  lake  or 
bay,  a8  marked  by  the  sediment  deposited  by  the  current, 
although  the  waters  of  such  river  are  affected  by  the  rise 
and  fall  of  the  lake,  and  although,  at  certain  ^seasons,  no 
banks  appear  for  a  aonsiderable  distance*  inland,  above  the 
water  on  either  side,  and  at  other  times  only  a  mar^h  or 
lowland  growth  of  vegetation  define  the  channel.  Winous 
Point  Shooting  Club  v.  Bodi,  637 

2.  The  rights  of  private  ownersliip  and'  every  beneficial 
interest  in  such  river,  including  the  right  of  trapping  and 
hunting,  extend  to  its  mouth,  the  point  above  defined.  Ib.» 

637 

3.  The  owners  of  the  land  covered  by  such  waters,  have 
exclusive  domioion  over  the  same.subject  only  to  the  right 
of  public  navigation  and  fishing.  The  rights  of  navigation 
and  fishing  go  together  in  such  waters.     lb.,  637 

4.  Injunction  lies  for  violation  of  such  rights— For  the 
violation  of  the  rights  of  such  ownership,  as.  for  example, 
those  of  hunting  and  trapping,  the  law  affords  no  adequate 
remedy,  and  injunction  lies.     lb.,  637 

ROADS  &  TURNPIKES. 

1.  The  probate  court  is  without  jurisdiction  in  an  action 
to  recover  compensation  for  land  taken  for  road  purposes. 
Comers  Jackson  Co.   v.  McGee,  201 

2.  A  prayer  for  an  alteration  of  a  road  and  for  the  vaca- 
tion of  the  old  road  cannot  he  joined  in  one  petition  where 
the  change  in  the  route  of  travel,  which  is  called  an  alter- 
ation of  an  old  road,  is  so  radical  in  course  and  distance 
as  to  in  fact  make  a  new  course  and  outlet  for  public  travel, 
and  is  substantially  a  new  road.     Bacon  v.  Noble,  281 
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SETTLEMENT  OF  SUIT. 

1.  Entry  of  gettlemeDt  of  gait  is  a  bar  to  further  litiga- 
tion as  between  same  parties,  on  same  oaase  of  aotion,  bat 
not  as  to  third  parties  who  are  also  liable  on  same  oaase 
of  aotion  and  were  not  parties  to  that  salt.    Eells  v.   Shea, 

527 
SEWER. 

1.  Under  sec.  2880,  H.  S.,  as  applioable  to  cities  of  the 
third  grade  of  the  first  class  (Toledo),  all  property  in  a 
sewer  district  may  be  assessed  according  to  benefits  for  the 
construction  of  a  main  sewer  therein,  although  the  same  is 
not  intended  to  be  used  for  local  drainage,  and  in  fact  can 
not  be  used  for  that  purpose.     Toledo  for  use  ▼.  Ford,      290 

2.  The  finding  made  by  the  assessing  committee  of  coun- 
cil as  to  the  amount  of  benefits  accruing  to  property  re- 
spectivey  in  such  sewer  district,  under  the  statute,  is  con- 
clusive upon  the  court  unless  fraud  or  oppression  is  shown, 
lb.,  290 

SIDEWALK— See  Street. 

STATUTE. 

1.  A  construction  placed  on  a  statute  by  the  bench  and 
bar  for  more  than  half  a  century  should  not  be  disturbed. 
Gitizeo's  Sav.  B.  Bank  v.  Ide,  665 

STATUTE  OF  FRAUDS. 

1.  While  under  the  provisions  of  the  statute  of  frauds  and 
perjuries,  sec.  4198,  R.  S.,  a  parol  contract  for  land  or  an 
interest  in  land  is  invalid  and  cannot  bs  enforced  at  law, 
yet  where  there  has  been  part  performance  of  the  agree- 
ment, in  the  respect  that  the  agreed  price  has  been  paid, 
possession  has  been  yielded,  taken  and  maintained  for  a 
number  of  years,  with  a  large  expenditure  of  money  in  fit- 
ting the  land  fur  the  agreed  use  and  in  repairs  so  that  it 
would  be  unequitable  not  to  enforce  it;  such  part  perform- 
ance relieves  the  contract  from  the  operation  of  the  statute, 
and  it  is  enforceable  in  equity.     France  v.  McKenzie,      209 

2.  A  subsequent  purchaser  of  the  land  for  value,  with 
notice  of  the  parol  contract  and  the  extent  of  the  perform- 
ance, taken  it  subject  to  the  burden  imposed  by  such  con- 
tract and  performance,     lb.,  209 

3.  In  such  ciroumstanoes,  in  an  aotion  pending  between 
the  possessor  of  the  land  and  the  purchaser,  for  injunction 
and  for  relief  touching  the  premises,  the  contract  in  parol 
will  be  specifically  enforced.     lb.,  209 

STATUTE  OF  LIMITATIONS. 

1.  A  trust  created  for  the  benefit  of  creditors  is  not  one 
of  those  technical  and  continuing  trusts  as  to  which  the 
statute  of  limitations  does  not  run.  Irwin,  Green  &  Co.  v. 
Lloyd,  Tr.,  389 

2.  Where  the  statute  of  limitations  is  specially  pleaded 
as  a  defense,  and  the  jury,  being  instructed  thereon,  re- 
turns a  verdict  which  includes  a  finding  of  that  fact  in 
favor  of  the  defendant,  such  verdict  should  be  treated  as  a 
special  verdict  and  judgment  rendered  thereon.  Irwin  v. 
Ohristman,  458 

3.  A  mandamus  proceeding  is  a  civil  action,  against 
which  the  bar  of  the  statute  of  limitations  may  be  inter- 
posed.    Boston  Rubber  Co.  v.  Hagerty,  Aud.,  711 
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4.  The  plea  of  ''mistake^*  can  not  be  entertained  where 
a  suit  for  reoovery  under  the  alleged  mistake  is  delayed  for 
eight  years.     Ih**  711 

STREETS,  ALLEYS  &  SIDEWALKS.     See  also   Street    Im- 
provement. 

1.  Where  the  traveled  porti>on  of  a  street  has  been  used 
fer  such  a  length  of  time  as  to  constitute  a  grade  by  user, 
the  grade  of  such  traveled  portion  determines  the  grade  for 
the  whole  width  of  the  street;  damages  to  abutting  proper- 
ty for  a  subsequent  cliange  of  grade  are  to  be  determined 
by  reference  to  the  changes  made  from  the  traveled  road- 
way, and  no  damages  can  be  recovered  for  a  change  neces- 
sary in  order  to  make  the  grade  of  the  entire  width  of  the 
street  correspond  with  the  grade  of  the  traveled  portion. 
Cincinnati  v.  Roth,  317 

2.  Rights  of  abutting  owner  in    street   as    against   tele- 

f^hone  company— The  owner  of  property  abutting  on  a  pub- 
ic street,  has  as  an  appurtenant  of  his  property,  as  a  part 
of  it  and  belonging  to  it,  rights  in  the  street  of  which  he 
may  not  be  deprived  without  his  consent,  except  upon  full 
compensation  and  by  due  process  of  law.  Mantell  v.  Biicy- 
ruB  Tel.  &  Telph.  Co.,  345 

8.  The  remedy  of  a  municipality  against  the  obstruction 
of  certain  streets  by  wharves  and  landings,  is  not  by  in- 
junction, but  an  action  for  the  recovery  of  possession  of 
real  estate  and  for  damages.  Cincinnati  ▼.  C.  A  O.  Bridge 
Co. ,  396 

4.  Grant  by  city—Failure  to  exercise  privileges,  not  re- 
quired in  the  grant,  no  ground  of  forfeiture.     lb.,  896 

6.  Action  for  damages  for  injury  sustained  at  dangerous 
alley  crossing— Degree  of  care  required  of  plaintiff — Notice 
to  city  of  dangerous  condition  of  crossing— Dangerous  con- 
dition of  street  by  recent  accumulations  of  snow— Injury 
caused  by  improper  plan  of  improvement,  city  liable  after 
notice  of  dangerous  condition.  See  Negligence.  Circle- 
ville  V.  Sohn,  868 

6.  A  municipal  corporation  is  not  liable  to  a  person  for 
injuries  resulting  from  being  struck  by  a  bicycle  ridden  on 
the  sidewalk  thereof;  or  for  the  failure  to  pass  an  ordi- 
nance prohibiting  such  use  of  its  sidewalks.  Custer  v. 
New  Philadelphia,  177 

7.  There  is  no  obligation  upon  the  authorities  of  a  mu- 
nicipal cjrporation  towards  any  one  of  its  citisens  to  exer- 
cise the  legislative  discretion  with  which  they  are  Invested 
to  enact  ordinances  prohibiting  any  specific  act  concerning 
the  streets  and  sidewalks  of  the  city  or  village.     lb..       177 

8.  In  relation  to  the  exercise  of  legislative  powers  and 
privileges,  which  are  to  be  exercised  by  a  municipal  cor- 
poration for  the  care  and  control  of  its  streets  and  side- 
walks, such  c  )rporation  is,  in  the  absence  of  statutory 
provision  to  the  contrary,  the  agent  of  the  state,  and  is  not 
liable  for  a  failure  to  perform  or  negligence  in  performing 
duties  in  that  particular  imposed  by  statute.     lb.,  177 

9.  Such  corporation  is  not  liable  for  an  injury  to  a  pedes- 
trian by  being  strack  by  a  bicycle  ridden  on  the  sidewalk, 
lb.,  177 

10.  The    word    '^nulsance^',    as   used  in    sec.  2640  R.  S. 


VOL,  20  Index.  761 

STREETS,  ALLEYS  &  SIDEWALES-Gontinued. 

does  not  include  or  contemplate  Buoh  a  use  of  the  sidewalk 
as  riding  a  bicycle  thereon, but  it  refers  to  something  which 
is  in  a  sense,  fixed  or  permanent,  as  a  defect  in  the  street 
or  sidewalk.    lb.  177 

11.  In  an  action  against  a  municipal  corporation  to  re- 
,  cover  damages  for  injuries  sustained  from  being  struck  by 
a  bicycle,  ridden  on  the  sidewalk  of  a  public  street,  an 
allegation  in  the  petition  that  the  city,  its  officeis  and 
a^^ents  had  unlawfully,  carelessly  and  negligently  and  in 
disregard  of  their  duty  caused  and  permitted  bicycles  to  be 
operated  and  run  upon  the  sidewalks,  may  be  construed  in 
view  of  the  whole  pleading,  as  an  allegation  that  the  au- 
thorities took  no  steps  to  prevent  such  riding.    lb.,         177 

STREET  IMPROVEMENT. 

1.  Signature  by  officers  of  corporation  to  petition  for  street 
improvement  without  express  authority  invalid.  Minor  v. 
BM  Control  Hamilton  City.  4 

2.  The  fact  that  the  corporation,  after  the  commence- 
ment of  a  suit  to  enjoin  the  improvement  of  the  street,  did, 
by  a  resolution  of  tlie  board  of  directors,  expressly  ratify 
the  action  of  its  officers,  in  signing  the  petition  for  a  street 
improvement,  while  it  mi{^ht  estop  such  corporation  from 
denying  the  validity  of  the  act  of  such  officers,  can  not 
avail  to  affect  the  rights  of  other  parties.  The  question  is: 
was  there  a  petition  presented  to  the  board  of  control  for 
this  Improvement  properly  signed  by  the  property  holders, 
owning  a  majority  of  the  front  feet  abutting  on  the  pro* 
posed  improvement?  If  so,  thn  board  was  authorizeci  to 
act.     If  not,  it  had  no  such  right.     lb.  4 

3.  When  there  is  a  petition  presented  for  the  improve- 
ment of  a  particular  part  of  a  street,  the  city  authorities 
have  not  the  power,  acting  on  such  petition,  to  lengthen  or 
decrease  the  part  of  the  street  which  the  petition  seeks  to 
have  improved.     lb.,  4 

STREET  RAILROAD. 

1.  Collision  of  vehicle  with  street  car— Liability  of  party 
notwithstanding  contributory  negligence  of  other  party- 
Improper  charges.    Cin^ti  St'r  Ry.  Co.  v.  Jenkins,  266 

StJMMONS. 

1.  Personal  judgment  on  cross-petition  filed  by  co-de- 
fendant after  answer  day  without  service  of  summons  void. 
See  Judgment.     Bailey  v.  Young,  546 

2.  Service  of  Summons  on  Railroad  Co.— See   Railroad. 

SURETY. 

1.  Sureties  are  favorites  of  the  law  and  may  stand  on 
the  strict  terms  of  their  obligations.  Gerke  v.  Wiedeman 
Brew'g  Co.,  174 

2.  The  failure  of  the  creditor  to  require  payments  to  be 
made  as  stipulated  in  the  bond  is  a  material  violation  of 
its  terms  and  conditions,  and  releases  the  sureties  from 
liability  from  and  after  the  first  breach.     Ih.,  174 

TAXATION. 

1.  A  purchaser  of  property  in  any  particular  year  takes 
upon  himself  the  liability  to  have  the  property  assessed  for 
the  taxes  of  that  year  and  to  have  amendments  made  in 
the  same  manner  for  that  current  year  if  omissions   or   er- 
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rors  are  found  to  exist.     Yost    ▼.    Maumee   Brew'g  Co.,  26 

2.  See.  2883.  R.  S.,  which  fixes  the  limit  of  taxation  to 
be  levied  by  the  county  oomroisBioners  for  county  purposea, 
oJassifles  counties  according  to  population  and  provides  in- 
creasing rates  of  taxation  for  the  different  classes  of 
countias  according  to  population,  the  court  holds  to  b%  of 
doubtful  constitutionality,  as  classification  of  counties -in 
regard  to  general  matters  of  legislation  is  not  admissible, but 
the  court  declines  to  decide  the  law  unconstitutional. lb., 26 

3.  Sec.  2689a,  B.  S.,  limits  the  levy  to  be  made  for  the 
ordinary  purposes  and  the  general  needs  ot  corporations, 
such  ai  the  council  are  authorized  to  levy  without  any  au- 
thority by  a  vote  of  the  electors  of  the  corporation,  while 
sec.  2836,  R.  S.,  authorizes  an  additional  levy  to  pay  for 
improvements  which  can  only  go  forward  when  sanctioned 
by  a  two  thirds  vote  of  the  electors,  voting  at  a  general 
election  held  for  that  purpose.  Such  additional  levy  under 
sec.  2836  is  independent  of  the  limitation  fixed  by  sec.  2689a, 
R.  &.    Walsh  V.  Sisler,  Aud.,  264 

4.  Where  it  appears  that  a  structurn  was  substantially 
finished  in  1892,  and  was  properly  returned  by  the  assessor 
of  that  year  as  a  finished  structure,  the  board  of  equaliza- 
tion should  then  fix  its  final  valuation  as  a  finished  struc- 
ture on  the  tax  duplicate.  But  where  it  also  appears  that 
said  board  did  not  do  so  at  that  time  at  the  request  of  the 
owner,  and  where  the  latter, witn  full  knowledge  of  the  ao- 

.  tion  of  the  board  in  the  succeeding  year  in  fixing  the  final 
valuation  of  the  finished  building,  has  paid  the  taxes  ac- 
cording to  such  final  valuation  without  objection  for  the 
past  five  years,  he  is  then  estopped  from  setting  up  the 
illegality  of  the  action  of  the  board  of  equalization  in  fix- 
ing the  final  valuation  of  the  building  in  the  later  year. 
State  ex  rel.  v.  Lewis,  And.,  319 

5.  Action  of  board  of  equalization  adding  to  valuation  by 
assessor  of  one  year, in  trie  next  year,  without  notice, illegal, 
lb.,  819 

6.  The  payment  of  the  illegal  taxen  by  the  owner  during 
five  years  can  not  be  considered  a  voluntary  payment  so 
far  as  to  estop  him  where  it  does  not  appear  that  he  had 
any  knowledge  that  the  building  had  been  returned  by  the 
assessor  the  year  previous  as  a  finished  building  on  the 
*'fair  book.''    lb.,  319 

7.  Debts  cannot  be  deduced  from  money  in  bank  subject 
to  be  checked  out,  although  the  liabilties  of  the  owner  are 
largely  in  excess  of  his  deposit  in  the  bank.  Stewart  v. 
Duerr,  506 

8.  Facts  under  which  the  failure  to  return  for  taxation 
all  personal  property  subject  thereto  and  owned  at  the 
time,  will  not  be  considered  a  false  return  subject  to  the 
statutory  penalty  as  such.     lb.,  n  605 

TAX  SALE. 

1.  It  is  the  duty  of  the  county  auditor  immediately  after 
the  sale  for  delinquent  taxes  is  made  to  transfer  the  prop- 
erty on  the  tax  duplicate  to  the  purchaser  at  such  sale. 
State  ex  rel.  v.  Godfrey,  649 

2.  A  purchaser  of  the  property  from  the  owner  directly 
or  through  the  sheriff  at  a  sale  in  foreclosure  suit,  can  not 
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compel  the  county  auditor  by  mandamus,  to  transfer  the 
property  from  the  purchaser  at  tax  sale  to  the  purchaser  at 
sheriff^s  sale  under  the  foreclosure  suit,  before  the  rights 
of  such  purchaser  at  tax  sale  are  extinguished.  (Reversed 
by  S.  C,  48  B.,  *189).     lb.,  649 

8.  The  rule  and  effects  of  lis  pendens  do  no  apply  to  de- 
linquent tax  sales,  where  at  the  time  of  such  tax  sale  a 
suit  to  foreclose  a  mortgage  on  the  property  In  question  was 
pending.    lb.,  649 

4.  Tlie  rule  of  caveat  emptor  applies  in  favor  of  the  pur- 
chaser at  tax  sale  of  the  property  for  delinquent  taxes, 
against  a  purchaser  of  the  property  at  sheriff's  sale  in  a 
foreclosure  suit,  although  the  former  was  not  a  party  to 
such  suit.     lb.,  649 

TELRPHONB  CO. 

1.  Whilo  the  council  of  a  city  may  grant  to  a  Telephone 
Co.  the  use  of  streets,  limited  in  mode  and  manner  as  con- 
templated by  sec.  8461,  R.  B.,  and  other  sections  ot  that 
chapter,  the  use  must  be  such  as  not  to  substantially  inter- 
fere with  the  rights  of  an  abutting  owner.  Mantell  v. 
Buoyrus  Tel.  &  Teph.  Co.,  346 

2.  Whnn  a  Telephone  Co.  by  the  use  of  the  street,  sub- 
stantially deprives  an  abuttingowner  of  his  property  rights, 
he  is  not  driven  to  this  action  at  law;  but  may  pursue  the 
remedy  which  repairs  the  wrong  by  removing  the  cause  of 
it.  And  his  right  to  this  remedy  is  not  measured  by  the 
extent  of  the  injury,  nor  by  the  necessity  or  convenience 
of  the  company  to  whom  the  use  is  granted.     lb.,  846 

TENEMENT  HOUSE— See  Landlord  &  Tenant. 

TITLE. 

1.  Where  the  devisee  is  in  possession  of  the  lands  de- 
vised, she  may  maintain  an  action  to  remove  a  cloud  upon 
the  title  thereto,  though  it  be  made  by  claim  asserted, 
which  involves  a  construction  of  the  provision  in  the  will 
giving  the  property  to  her.     Darlington  v.  Compton,        242 

2.  Where  the  clause  of  a  will  in  dispute  is  set  out,  as 
Against  a  general  demurrer,  the  petition  sufficiently  shows 
a  cloud  upon  the  plaintiff's  title  by  stating  that  the  de<p 
fendants  claim  an  interest  in  the  lands  devised,  adverse  to 
plaintiff's  right  under  that  item  of  the  will.     lb.,  242 

8.  Where  a  railway  company  in  possession  as  lessee  ia 
perpetaity  of  another  company's  road,  sells  and  conveys  a 
small  strip  of  the  right  of  way,  parallel  with  the  track  of 
said  road,  to  a  third  railway  company  for  its  road,  by  a 
quit-claim  deed,  whereby  it  quit-claims  "all  title  that  It 
has  or  ought  to  have"  to  the  land,  and  covenants  ''that 
neither  it  nor  its  successors  or  assigns,  or  any  onft  claim- 
ing title  by,  through  or  from  it  shall  ever  assert  any  title'' 
to  such  land;  and  as  to  such  land  neither  the  lessor  nor 
lessee  company  has  any  title;  and  such  lessor  is  compelled 
to  appropriate  the  same,  and  thereafter  conveys  by  deed 
such  land  to  its  said  lessee,  the  titte  thus  acquired  by  such 
lessee  inures  to  the  benefit  of  the  grantee  ot  such  lessee  as 
against  the  original  owner,  and  all  persons  not  claiming 
titl**  through  or  from  said  lessee.  P.  &  W.  Ry.  Co.  v.  Gar- 
llok,  661 
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TORI. 

1.    The  estate  of  a  deoeaied  person  is  not  liable   for   the- 
torts  of  the  executor.     Desohler  v.  FraDklin,  Ex's,  6& 

TRUST  &  TRUSTEE. 

1.  Were  an  agent  sells  the  goods  of  his  principal  on  oom- 
mission  under  a  contract  that  he  will  keep  the  entire  pro- 
ceeds of  sales  for  the  principal  as  a  special  deposit  until 
fully  settled  for,  but  in  violation  of  the  contract,  the  agent 
uses  the  mone^  in  the  purohane  of  goods  for  his  own  store- 
and  in  paying  its  operating  and  running  expenses,  a  court 
of  equity  may  declare  a  trust  in  such  stock  of  goods  for  the 
sum  BO  converted  and  used,  and  order  the  same  paid  as  a- 
preferred  claim  out  of  the  proceeds  of  sale  of  said  stock, 
and  for  this  purpose,  the  court  of  common  pleas  has  juris- 
diction.    Deering  Harvester  Co.  v.  Keifer,  Ad'r,  <5ll 

2.  And  in  such  case,  if  the  agent  dies  insolvent  leaving 
the  amount  due  his  principal  unpaid,  said  stock  of  goods 
into  which  the  trust  funds  can  be  traced,  passes  to  the  ad- 
ministrator of  his  estate  impressed  with  the  trust,  and  the- 
court  may  order  the  administrator  to  allow  aad  pay  as  a 
preferred  claim,  the  debt  so  due  the  principal,  from  the 
proceeds  of  the  sale  of  said  stock.  This  is  true  upon  the 
principle,  among  others,  that  the  agent,  by  the  wrongful 
use  and  investment  of  the  trust  funds,  increased  his  own 
estate  to  that  extent.     lb.,  311 

3.  Trust  for  benefit  of  creditors  not  a  continuing  and 
subsisting  trust  exempt  from  statute  of  limitations.  Irwin, 
Green  &  Co.  v.  Lloyd,  Tr.,  339- 

USAGE— See  also  Custom. 

1.  In  an  action  on  a  contract  made  by  a  vendor  in  Day- 
ton, with  a  vendee  at  Cincinnati,  evidence  of  a  local  usage 
at  the  trade  in  Cincinnati  can  not  be  received  to  change 
the  general  rule  of  law  that,  in  the  absence  of  any  special 
agreement  in  relation  to  the  place  of  delivery  or  a  usage  of 
the  trade  or  the  course  of  previous  dealine:  between  the 
parties,  the  vendee  is  not  required  to  pay  freight  charges 
for  carrying  thct  goods  to  the  vendor;  and  the  fact  that  the 
Dayton  firm  had  an  agent  at  Cincinnati,  and  that  one  of 
their  members  made  weekly  trips  to  Cincinnati  to  tell 
goods  there,  is  not  sufficient  to  charge  such  firm  with 
knowledge  of  a  usage  of  the  trade  prevailing  in  Uinclncati. 
Mathias  Planing  Mill  Co.  v.  Hazen  &  Co.,  28T 

VENDOR  &  VENDER. 

1.  Thn  buyer  of  real  estate,  who  assumes  to  have  special 
knowledge  of  the  value  and  oondicion  of  the  property,  io 
regard  to  which  the  seller  is  ignorant^  for  the  purpose  of 
misleading  him  and  inducing  him  to  sell  the  same  at  less 
than  its  value,  told  him  of  facts  and  conditions  calculated 
to  depreciate  the  value  of  the  premises,  but  omitted  to  dis- 
close other  facts  within  his  knowledge  which  would  have 
given  correct  information  of  their  value,  and  by  such 
means  succeeded  In  buying  the  same  at  much  less  than 
their  value,  such  conduct  on  the  part  of  the  buyer  is  fraud- 
ulent, entitling  the  seller  to  set  aside  the  conveyance  for 
fraud.    Manley  v.  Carl,  161 

VENUE. 

1.  In  an  application  for  a  change  of  venue  where  a  corpo- 
ration having  fifty  stockholders  in  the  county  is  party,  under 
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860.  6033  R.  Sm  the  only  isBuable  facts  are:  first,  whether 
the  party  is  a  oorporation :  seoond,  whether  the  oorporatioH 
has  more  than  fifty  stooknolders  and  whether  it  keeps  its 
principal  officer  or  transacts  Us  principal  business  in  the 
county  in  which  the  action  is  pending;  third,  the  credibil- 
ity and  residence  of  the  several  persons  signing  the  sus- 
taining affidavits.     Dodds  v.  Mt.  A.  &  E.  P.  By.  Co.,        709 

TERDIOT- 

1.  Where  the  damages  assessed  by  a  jury  are  excessive, 
but  not  to  a  degree  to  necessarily  imply  the  influence  of 
passion  or  prejudice  in  their  finding,  the  court*  In  the  ex- 
ercise of  sound  discretion  may  make  the  remittitur  of  the 
excess  the  condition  for  refusing  a  ntw  trial.  Carl  v. 
Pierce,  Reo'r,  68 

2.  The  refusal  of  a  request  to  charge  that  "if  after  con- 
sideration of  the  whole  case  any  one  of  the  jury  should  en- 
tertain a  reasonable  doubt  of  the  guilt  of  the  defendants  or 
either  of  them,  it  is  the  duty  of  such  juror  not  to  vote  for  a 
verdict  of  gui]ty'\  is  not  error,  and  the  duty  of  the  jury  in 
that  regard  is  sufficiently  explained  by  a  charge  of  the 
court  that  '*  before  a  conviction  can  be  rightfully  returned 
against  these  defendants  upon  this  indictment  or  upon  any 
count  of  it,  the  evidence  offered  in  support  of  each  charge 
must  satisfy  the  jury  beyond  a  reasonable  doubt  before  a 
conviction  can  be  had.     Davis  v.  State,  430 

8.  A  verdict  for  plaintiff  by  the  jury  who  heard  the  evi- 
dence and  saw  the  witnesses  will  not  be  disturbed  as 
against  the  weight  of  the  evidence,  or  at  least  excessive. 
Steen  v.  Friend,  469 

4.  Where  the  statute  of  limitations  is  specially  pleaded 
as  a  defense,  and  the  jury,  being  instructed  thereon,  returns 
a  verdict  which  includes  a  finding  of  that  fact  in  favor  of 
the  defendant,  such  verdict  should  be  treated  as  a  special 
verdict,  and  judgment  rendered  thereon.  Irwin  v.  Christ- 
man,  468 

6.  A  verdict  will  not  be  set  aside  by  a  reviewing  court, 
as  against  the  weight  of  the  evidence,  unless  the  same  (or 
finding  of  fact  if  the  jury  be  waivea)  is  so  clearly  unsup- 
ported by  the  weight  of  the  evidence  as  to  Indicate  some 
misapprehension,  or  mistake,  or  bias  on  the  part  of  the 
jury,  or  a  willful  disregard  of  duty.  Tol.  Real  Estate  Co. 
V.  Putney,  486 

6.  Facts  under  which  a  verdict  and  judgment  for  $6,000.00 
damages  will  not  be  set  aside.  W.  <&  L.  E.  R.  R.  Go.  v. 
Suhrwlar,  668 

7.  When  witnesses,  who  are  both  fair  and  anxious  to  tell 
the  truth,  contradict  each  other  materially,  and  the  jury 
who  saw  the  witnesses  before  them,  gives  the  weight  of 
the  testimony  to  one  of  them  and  renders  a  verdict  accord- 
ingly, such  verdict  will  not  be  set  aside  on  error  by  an 
appellate  court.    lb.,  668 

VESTED  RIGHTS. 

1.  Curtesy  under  the  statute  of  1866— Limitations  as  to 
right  to  encumber,  or  subjection  to  execution— Vested 
rights  of  children  under  such  statute  not  affected  by  sub- 
sequent legislation.  See  Curtesy.  Cameron  v.  Goebel  A 
fiettinger,  268 
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VILLAGE— See  Oorporation,  Municipal. 

WATERORAFT— 

1.  Where  a  boat  damaged  by  the  faalt  of  another, 
iB  not  a  total  loss,  but  it  appears  that  its  owner  was- 
Justified  in  having  her  repaired,  and  that,  although 
the  cost  of  the  repairs  was  high,  but  that  the  owner 
has  exercised  all  reasonable  care  and  prodence  in  the 
matter,  the  damages  will  not  be  limited  to  the  value  of 
the  boat  at  the  time  the  accident  accrued;  and  although 
the  boat  after  the  repair  is  more  valuable  than  at  the  time 
of  the  accident,  no  allowance  will  be  made  therefor— that 
benefit  will  (^o  to  the  owner.  The  court  intimates  that  if 
it  would  adopt  any  limit  to  the  damages  to  be  assessed,  it 
would  be  the  value  of  the  vessel  after  the  repairs  were 
made.    Loud  &  Sons  Lumber  Co.  v.  Peter,  73 

WHEAT. 

1.  Trade  in  wheat  may  be  regulated  by  legislation. 
See  Constitutional  Law.     Yeazill  v.  State,  646> 

WILL. 

1.  Where  a  will  contains  a  cause  disinheriting  an  unborn 
child,  such  clause  does  not  constitute  a  provision  for  the 
after-born  child  within  the  meaning  of  section  5961,  R.  S. ; 
and  the  intention  of  the  testator,  being  contrary  to  law, 
does  not  control.     Germ.  M.  Fire  Ins.  Co.  v.  Luihey,      19^ 

2.  A  receiver  will  not  be  appointed  in  an  action  to  de- 
termine validity  of  a  will  pending  in  circuit  court  on  error. 
Sanker  v.  Mattison,  2S9 

8.  While  the  judgment  in  such  an  action  is  conclusive  as 
to  the  title  of  r^al  and  personal  property  of  the  testator,  it 
does  not  deal  with  or  relate  to  the  possession  ot  any  speciflo 
property  of    which    the    decedent    died    seized;    and    the  ^ 

plaintiff  cannot  under  any  process  that  can  be  iHSued  to 
enforce  the  judgment  obtain  possession  of  the  property,  re- 
gardless of  the  rights  of  the  executor  or  administrator  to 
duly  and  legally  administer  and  distribute  the  estate,  ac- 
cording to  the  provisions  of  the  will  or  the  law.     lb.,      229 

4.  Judgment  setting  will  aside  does  not  remove  admin- 
istrator,    lb.,  23» 

6.  Where  an  action  is  brought  in  common  pleas  court 
under  sec.  5861,  R.  S.,  to  determine  the  validity  of  a  will, 
the  issue  is  confined  to  the  question  whether  the  writing 
produced  is  or  is  not  the  last  will  of  the  testator,  and  the 
subject  of  the  action  is  the  validity  of  the  will.     lb.,        229 

6.  An  action  to  set  asi'le  a  will  is  not  a  l^roper  case  for  a 
receiver  under  sec.  5587,  R.  S.     lb.,  229 

7.  The  judgment  setting  aside  the  will,  and  the  filing  of 
a  petition  in  error  to  reverse  this  judgment,  does  not  vacate 
the  order  appointing  an  administrator  of  the  estate,  or  re- 
lease the  administrator  from  the  preservation  of  the  prop- 
ePrty,  or  the  protection  of  the  interest  of  parties,  during  the 
papdency  of  the  litigation;  and  the  jurisdiction  to  make 
suVb  o^-ders  or  furtner  orders  for  that  purpose,  during  the 
pendency  of  proceedings  in  error,  remains  in  the  probate 
court,     lb.,  229 

8.  Where  onia  seized  of  lands  in  fee  simple,  devises  them 
to  his  daughter,  but  also  provides  that  in  the  event  of  her 
death,  'she  leaving  no  legal  heirs^',  the  property  se  "willed 
is  to  descend  to  her    brothers    and    sisters*',    held:  First: 
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That  the  daughter  named  took  the  entire  estate  in  the 
lands  devised.  Second:  That  during  her  life,  the  brothers 
and  sisters,  or  their  heirs,  can  have  only  a  future,  contin- 
gent interest  in  these  lands,  without  present  right  or  title 
thereto.     Darlington  v.  Compton,  242 

9.  Where  in  a  will  the  word  "children*'  is  used  in  all 
the  devises  and  bequests,  and  it  is  then  provided  that  if 
any  of  them  *'die  without  issue  or  leave  no  surviving  is- 
sue**, then  that  such  bequest  to  him  shall  "pass  to  my  other 
surviving  heirs,**  the  word  "heirs*'  must  be  construed  to 
mean  "children**  also,  and  there  fore,  on  the  death  of  one  of 
the  children  without  issue,  the  land  devised  to  him  goes  to 
the  children  fhen  living,  esolusive  of  the  issue  of  other 
children  who  have  died  before.     Walker  v.  Walker,  409 

10.  The  doctrine  that,  where  real  estate  is  devised  in 
terms  denoting  an  intention  that  the  primary  devisee  shall 
take  a  fee  simple  on  the  death  of  the  testator,  followed  by 
a  devise  over  in  case  of  his  death  without  issue,  that  then 
the  latter  words  refer  to  a  death  in  the  life  time  of  the 
testator,  is  not  the  law  of  this  state;  but  such  words,  or 
words  of  similar  import,  are  to  be  interpref^ed  according  to 
their  popular  and  natural  meaning,  and  as  referring  to  the 
time  of  the  death  of  the  first  taker  unless  the  contrary  in- 
tention is  plainly  expressed  in  the  will,  or  is  necessary  to 
carry  out  its  undoubted  purpose.     lb.,  409 

11.  Where  a  will  by  one  provision  gives  to  tentator^s 
children  land  in  fee  simple,  but  by  other  provisions  the 
burden  is  imposed  upon  them  of  making  large  payments  of 
money  to  his  executors,  to  be  used  in  the  payment  of 
pecuniary  legacies  to  other  ehildren  and  for  the  payment 
of  the  debts  of  the  testator,  this  will  not  be  considered  as 
indicating  an  intention  of  the  testator  to  give  a  fee  simple 
title  to  the  land  devised  subject  only  to  the  charges  im- 
posed. This  rule  only  applies  to  cases  where  the  devise  is 
so  indefinite  that  the  intention  of  the  testator  can  not 
easily  be  ascertained,  but  not  where  the  estate  is  by  appro- 
priate language  devised  in  fee  simple.     lb.,  409 

12.  "Representatives**,  as  used  m  will  in  question,  con- 
strued to  mean  "issue**.     Hess*  Estate,    In  Be,  703 

WITNESS— See  Impeachment  of  Witness. 
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23,  Railroad  Co.  v.  Fredenbur,  Af., 

23  B. ,  424. 
36.  Mack  v.  Gt.  W.  Despatch,  DIs. 

by  S.  C,  23  B.,    446;    F.,    7  C. 

C,  398;  C,  62  O.  S.,  338   (43  B., 

*343);  16  C.  C  11;  5  N.  P.,  148. 
47.  Evans  v.  Beaver,  Af.,  50  O.  S., 

190;  (29  B.,  *214);    F.,    2  N.  P., 

237 ;  4  N.  P. ,  398. 
64.  Hayes  v.  West,  Dist,  4   N.  P., 

185-6. 
67.  Hayden  Hardware  Co.  v.  Slade, 

F.,  7  C.  C,  418;  10  C.  C,  6. 
72.  Feike  v.  Cin'ti  &  Eastern  Ry., 

Af.  bv  S.  C,  27  B.,  75;  See  also 

3  C.  (J.,  11;    6  CO.,  199. 
82.   Ludlow  V.  Brewster,  Af.  by   S. 

C.,     27  B.,  75;    C,    54  O.  S.,  207 

(35  B.  *153);  52  O.  S.,  73  (33  B., 

*29;  25  B.,  96. 
84.  Odd    Fellows'    Ben.    Ass'n     v. 

Ferson,  Settled,  22  B.,  354. 
89.   Rider  v.    Fritchey,    Af.,    49   O. 

S.,  285;    (27  B.,  *283.) 
92.  Myers  v.  Barrow,  C. ,  52  O.    S., 

106.  (33  B.,  *20). 
98.  Cam  pen  v.  Murray,  Af.    by   S. 

C,  27  B.,  64. 
94.  Lillie  v.  Bates,  Af.,  27  B.,    299, 

on  different  grounds;   C,  51  O. 

S.,  100;    Dist,  51  O.  S.,  105.  (31 

B.,  *326) 
98.  Hafer  V.  Cin'ti,  Af.,  49   O.    S., 


60;  (27  B.,  *186);C.,  6C.C.,550; 

32  B. ,  186. 
102.  Hopple  V.  Hopple,  Dism.  want 

preparation,  25  B.,  283;   C,    26 

B.,  369. 
110.  Giffin  V.  Brooks,  Af.,  48  O.    S., 

211;  (25  B.,  ♦163);  50  O.    S.,    608 

(31  B.,  *119.) 
135.   Lenhart  v.  Ramey,  Af.,  24   B., 

428. 
144.    Thatcher  V.    Dickinson,    C,    7 

N.  P.,  618. 
152.  Clark  v.    Hard  wick    Seminary, 

Dism.  S.  C.  by  plfl.,  19  B.,  217; 

Ap.,  8  C.  C,  682;    C,  55  O.  S., 

455    (37    B.,    *73);69  0.   S.,  567. 

(41  B.,  *202). 
177.  Hott  V.  McDonough,  Af.  by  S. 

C.    29  B     287  * 

186.  Ellis  V.  Ellis!  Ap.,  4  N.  P.,  394. 
196.  Hurley  v.  State,  R.,   46  O.    &., 

320;  (21  B.,  *323. ) 

201.  Hensley  v.  Haniilton,  F.,  14  O. 

C,  227;    16  C.  C,  507;    6  N.  P., 

59,  378;  C,  31  B.,  25;    47  O.    S., 
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209.  Saxton  v.  Plymire,  F.,  7  C.  C, 
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223.  Kessler  v.  Cincinnati.  R.,  by 
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228.  Kitchen  v.  Lcudenback,  Af., 
48  O.  S.,  177,  25  B.,  *142;  C,  60 
O.  S.,  380  (42  B.,  »67);  26  B., 
222 ;  20  C.  C. ,  12. 

251.  State  v.  Gas  Co.,  C,  47  O.  S.. 
63. 

257.  Smith  v.  Robinson,  Dism.  want 

of  prep.,  25  B.,  124. 
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290.  Abair  v.  Bank,  C,  67  O.  S.,  349; 

13  C.  C,  513. 
305.  Duvall   v.    Fuhrman,    Af.      by 

agreement  for  $7,675,  19 B.,  424; 

a,  51  O.  S.,  63;  64  O.  S.,  524. 
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8*    12  C.  C.    47. 
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383.  Steube  V.  State,  F.,  7  0.  C,  183, 
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425.  Mt.  Adams  <&  Edeo  Park   Inol. 

By.  Oo.  V.  Winslow  (O.  PI.,    20 

B.,  420);    C,    48  O.  S.,  400,  408; 

1  N.  P.,  343;   5N.  P.,  373. 
431.  Morgan     v.     Bartlette,     Same 

point,  1  0.  C,  531. 
433.  Gordon  v.  Walton,  C,  11  0.  C, 

81;    12  0.  C,  47;  See  3  CO., 446. 
433.  Simpson  v.  Serviss,  0.,5N.  P., 

163;  27  B.,  146. 
441.  Barr  v.  Oloaterman,  Former  deo. 

18  B., 391,  and  2  O.O.,  387;  Later 

decs.,  7  0.  O.,  363,  371;    Af.    by 

.S.C.,  27  B.,  392;  0.,  4  N.  P.,  99. 
446.  Kennedy  v.  Thompson,  F.,  4  0. 

O.,  198;    O.,  60  O.  S.,  532;  11  O. 

O.,    84;    3  O.   0.,  433;    12  O.  O., 

47;    27  B.,  146. 
449.  Campbell  v.  Campbell,    Dism., 

25  B.,  283;    Aff.  25  B.,  436;    O., 

62  O.  S.,  73;    41  B.,  70. 
469.   Wilbur  v.  Bingham,  Ap.,  11   0. 

0.,  370;    F.,  12  0.  0.,  401. 
473.  Dayton^Elec.  R.  R.  Co.  v.  Shoe- 

maker^B   Ex'rs,  s.  c.  C.  PI.,    18 

B.,  43;    19  B.,  322. 
484.   Bear  v.  Bookmiller,  Af.,  23  B., 

368;  Dist,  3  N.  P.,  61. 
493.  Ehni  v.  Columbus,    See    46    O. 

S.,  296,  (21  B.,  *266);    C,  32  B., 

202;  2  N.  P.,  276;  6  N.    P.,    243; 

280. 
497.  Pope  V.  Cincinnati,   Dist,  6  0. 

C,  2a5;    F.,  6  N.  P.,  621;    C,  7 

N.  P.,  147;    8N.  P.,  49. 


500.  Aldrioh  v.  Marcellus,  Af.,  27  B., 
187. 

501.  Rhoades  v.  Equitable  Accident 
Ins.  Co.,  Af.,  27  B.,  160. 

508.  Williams     v.    Longley,    Dism. 

want  prep.,  30  B.,  361. 
513.  Commercial  Nat'l  B'k  t.  Cin'ti 

Nat'l  B'k,  F.,  5  0.    C,    272;   49 

O.  S.,  648;  (28  B.,  »3);  46  O.  S., 

493;  (22. B., ♦220);  47   O.    S.,    581 

(26B.,  *19);3   0.    C,  660;  9   C. 

C.,113;50O.  S.,63l  (30  B.,  *359.) 
517.  Dixon  v.  Subdistriot,  C,  53  O. 

S.,  406  (34  B.,  •268);    62    O.    S., 

147;  14a  (33  B.,  *102.) 
651.  MoGuire  v.  State,    Af.,    23   B., 

176;    Den.,  4  0.  C,  886;    Den., 

20  0.  C,  439;    C,  17  O.  C,  427, 

contra,  20  0.  C,  4.30  (Af.,  44B., 

*247). 
669.  MoEvoy  v.    Michigan    Mut    L. 

Ins.  Co.,  Af.  by  S.    C,    28   B., 

266. 
577.   Ins. Co.  V. Pollard, C, 6  N.P.,265. 
683.  Goldsborough    v.    Bolenbaugfa, 

Dism.  want  prep.,  27  B.,  36. 
687.  Smith  v.  Frame,   F.,   6   0.    C, 

312;  C,  6  O.  C,  606,  as  3  O.  C, 

692 ;  6  N.  P. ,  169. 
696.  Wheeler,  Tr.,  v.  Zanesville,  Af., 

31  B.,  116;  F.,  61  O.  S.,  683. 
699.  Coppock,  Adm'r,  v.  Kuhn,  Af. 

and  Mod.,  60  O.  S.,  444    (30  B., 

♦97);    C,  2  N.  P.,  168. 
609.  Sohultz  V.  Brown,  Af.  byS.  C, 

28  B.,  366;  C,  62  O.  S  .,    491  (43 

B.,  426);  18  0.  C,  441. 
612.   Cain  v.  DIetz,  C,  68  O.  S.,    383 

(39  B.  ^402) 
617.  Miller  v.  Board  of  Com'rs,  Af., 

27  B.,  216;    C,  26  B.,    6;    56    O. 

S.,  4.^4.     (37  B.,  ^396) 
620.  Smuoker  v.  Wright,   Dism.    by 

S.  C,  26  B.,  431. 
626.  State  v.  Ratterman,  F.,    11   C. 

C.    308. 
630.  Hotolling  v.  State,  F.,  4  O.    C, 

436;    as    3    0.    C,  430:   6  0.  C, 

336 ;  8  O.  O. ,  246. 
640.  Ashtabula  v.   Bartram,    Ap.,    6 

0.  C,  167;   C,  60  O.  S.,  561    (30 

B.,  ^298);  59  O.  S.,  300    (41    B., 

♦129);  9  O.  0.,  .37;  16  O.  C,  621; 

20  0.  C. ,  377. 
650.  Connecticut  Ins.  Oo.  v.   Attee, 

Dism.,  26  B.,  236. 
657.   Weil  v.  State,  Af.,460.    S.,  450 

(21  B.,  •392.) 
660.  Turner  v.  Reed,    F.,    5   O.    0., 

272;  See  46  O.    S.,    493;    22    B., 

♦220;   49  O.    S.,    548;  (28  B.,  ♦S; 

Ap.,  9  O.  C,  113;  C.,6  0.0.,272. 
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S.,  451;  (37  B.,*73)  12  C.  C,  47; 
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S.,  579.  (31  B.,  115.) 
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821.  Reinhardt  v.  Faaohnaoht,    Af. 
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S.,  300.    (39  B.,  *61.) 
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N.  P.,  630;    52  O.  S.,  93.  (32  B., 
*4ll.) 
368.  Brill  v.    Ohio    Humane    Soo'y, 
Dism.    no    print,    rec,    25  B., 
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43. 

490.  Gram  v.  Sampson,  C,  6  N.  P., 
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670.  Mvers  v.  State,    C,    69   O.     S., 
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